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JuBGsa. 


Hubs  ov  Israel  Ludlow  v.  Deyisees  of  Daniel  0.  Coopeb. 

A  partnership  may  exist  in  the  purchase  and  sale  of  real  estate. 

"When  the  parties  to  such  partnership  agree  that  the  real  estate  so  purchased 
shall  be  considered  personal  property,  it  will  be  so  considered  and  held  in 
a  court  of  equity. 

In  such  case,  a  settlement  of  the  partnership  concerns  by  the  administrator  of 
the  deceased  partner  and  the  surviving  partner,  by  which  the  administrator 
of  the  deceased  partner  relinquishes  all  claim  to  the  real  estate,  is  binding 
on  the  heirs  of  the  deceased  partner,  especially  if  made  before  the  surviv- 
ing partner  acquires  the  legal  title  to  such  real  estate. 

|Where  the  administrator  of  a  vendee  of  real  estate,  in  good  &ith,  and  when  it 
might  reasonably  be  considered  for  the  interest  of  the  heirs  of  the  vendee 
to  do  so,  rescinds  an  executory  contract  with  the  vendor,  a  court  of  equity 
will  not,  after  the  lapse  of  many  years,  disturb  the  contract  of  rescission  oa 
the  application  of  the  heirs. 

VOL.  IV — 1  1 
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2,  3  SUPREME  COURT  OP  OHIO, 

Heirs  of  Ludlow  v.  Cooper's  Devisees. 

2]  *BiLL  of  review,  filed  in  the  old  Supreme  Court,  in  Mont- 
gomery county ;  reserved  for  decision  in  the  old  Supreme  Court  in 
bank. 

A  sufficient  statement  of  the  case  appears  in  the  opinion  of  the 
coui*t. 

JS.  H.  Hunter^  T.  Etmng,  N.  H,  Swayne,  for  complainants. 
P.  Hitchcock,  M.  Stanbery,  Swan  <&  Andrews,  for  defendants. 

Kennon,  J.  This  case  stands  upon  a  bill  of  review  filed  June  16, 
1848,  and  an  amended  and  supplemental  bill  filed  November  7, 1848, 
in  the  Supreme  Court  of  Montgomery  county. 

The  original  case  was  a  bill  filed  by  Ludlow's  heirs  v,  Letitia  C. 
Cooper  and  others,  claiming  title  to  land  through  Daniel  C.  Cooper. 

The  bill  claimed  that  the  ancestor  of  complainants  owned  the  un- 
divided half  of  a  large  quantity  of  land,  lying  in  and  about  the  town 
of  Dayton;  that  the  strict  legal  tiHe  being  in  Cooper,  he  had  sold 
and  conveyed  a  portion  of  the  same  in  his  lifetime ;  that  the  residue 
of  the  land  was  held  in  trust  by  the  defendants  for  complainants. 
The  bill  prayed  an  iaccount  of  the*proceeds  of  the  lands  sold,  and  a 
conveyance  of  a  moiety  of  the  land  unsold. 

Upon  a  finarhearing  of  the  case  in  the  Supreme  Court  in  bank, 
at  the  December  term,  1843,  the  bill  was  dismissed. 

The  bill  now  filed  claims  that  the  court  erred  in  dismissing  the 
bill ;  that  the  decree  should  be  reversed  on  that  account ;  that  since 
the  final  hearing  the  complainants  have  discovered  new  and  mate- 
rial evidence,  which  would  have  changed  the  aspect  of  the  case  on 
the  original  hearing,  and  would  have  entitled  the  complainants  to  a 
decree. 

The  first  question  to  be  determined  is,  whether  the  court  in  bank, 
upon  the  evidence  before  it,  should  have  rendered  a  decree  for  the 
complainants  instead  of  dismissing  the  original  bill.  In  determining 
this  question,  we  have  looked  into  all  the  evidence  with  care,  in  order 
to  see  whether  the  Supreme  Court  was  justified,  upon  the  facts  of 
the  case,  in  making  the  final  decree. 

3]  *To  understand  more  clearly  the  case,  it  may  be  useful  to 
state  that  the  original  bill  avers,  that  some  time  prior  to  or  about 
the  year  1801,  Daniel  C.  Cooper,  late  of  Dayton,  in  Montgomery 
county,  now  deceased,  purchased  from  the  United  States  (including 
certain  pre-emption  rights  of  individuals)  a  large  quantity  of  land. 
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near  to  and  adjoining  the  present  town  of  Dayton,  amounting  to 
more  than  three  thoui^and  acres,  and  being  the  same  land  referred 
to  in  the  written  agreement  thereafter  set  forth.  That  shortly  after 
making  the  said  purchase,  and  before  making  any  payments  thereon, 
said  Cooper  entered  into  a  verbal  agreement  with  said  Israel 
Ludlow,  the  substance  of  which  was,  that  said  Ludlow  was  to  pay 
one-half  of  the  purchase  money  and  expenses,  and  be  equally  in- 
terested with  the  said  Cooper  in  all  the  said  lands,  except  certain 
tracts  specified  in  the  written  agreement;  that  in  pursuance  of  said 
Terbal  agreement,  said  Cooper  and  Ludlow  proceeded  to  make  im- 
provements and  dispose  of  lots  by  donation  and  sale,  and  to  do 
divers  other  acts  of  ownership ;  in  all  of  which  said  Ludlow  parti- 
cipated as  joint  proprietor  with  said  Cooper,  although  the  business 
was  chiefly  transacted  by  said  Cooper,  he  having  made  the  purchase 
originally,  and  residing  at  Dayton ;  that,  petitioners  are  unable  to 
state  the  exact  amount  of  purchase  money  advanced  by  said  Lud- 
low, but  are  informed  and  believe  that  he  advanced  more  than  his 
half,  and  thus  brought  the  said  Cooper  largely  indebted  to  him ;  that 
:afterward  Cooper  and  Ludlow  entered  into  a  written  agreement,  of 
which  the  following  is  a  copy : 

"Whereas,  I,  Daniel  C.  Cooper,  of  the  town  of  Dayton,  in  the 
county  of  Montgomery,  have  purchased  of  the  United  States  cer- 
tain lands  in  the  7th  range  of  townships,  near  to  and  including  the 
town  of  Dayton,  in  the  Miami  Purchase,  as  may  appear  by  the  reg- 
ister's and  receiver's  office,  and  have  also  procured  of  the  commis- 
sioners certain  certificates  of  rights  of  pre-emption  in  the  7th  and 
8th  ranges  as  aforesaid ;  now  know  ye,  that  I,  the  said  Daniel  C. 
Cooper,  for  the  consideration  hereafter  named,  hath  granted,  bar- 
gained, and  sold,  and  by  these  presents  doth  *grant,  bargain,  [4 
And  sell,  to  Israel  Ludlow,  of  Hamilton  county,  an  equal  moiety  or 
half  part  of  all  said  tracts  purchased  as  aforesaid,  or  certificates 
taken  as  aforesaid,  excepting  and  reserving  the  following  tracts  and 
town  lots,  viz :  town  lots  Nos.  1,  2  and  the  fraction  in  front,  12,  63, 
61,  65,  and  66 ;  also,  all  the  lands  east  of  Mill  street,  and  north  of 
them  on  the  Main  street,  heading  up  Mad  river,  for  the  use  of  the 
mills ;  also,  fractions  No.  2,  first  town,  and  the  east  quarter  of  sec- 
tion No.  24,  and  fraction  23,  and  section  32,  second  town,  and  seventh 
range,  and  all  the  lots  which  settlers  were  entitled  to  by  virtue  of 
their  first  settlement. 

"  The  said  Israel  Ludlow,  for  the  consideration  of  the  aforesaid 
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grant,  doth  agree  to  pay  one  equal  half  part  or  moiety  of  the  pur- 
chase money  for  the  aforesaid  tracts,  purchased  as  aforesaid,  except- 
ing for  the  aforesaid  excepted  tracts.  The  said  parties  are  to  be 
equal  in  all  advances  toward  the  purchase  money,  as  also  in  the  pro- 
ceeds of  sale  of  said  lands  or  any  part  of  them,"  etc. 

Signed  by  the  parties  and  dated  December  13, 1803 

It  is  further  stated,  that  at  the  time  of  the  contract  a  large  part 
of  the  purchase  money  had  been  paid,  partly  from  advances  made 
by  Ludlow,  and  partly  by  proceeds  of  sales  of  lots,  and  that  shortly 
after  the  balance  was  paid  by  the  proceeds  of  sales ;  but  complain- 
ants can  not  state  the  dates  or  the  amounts  of  the  several  payments. 
That  on  January  24,  1804,  Israel  Ludlow  died,  leaving  heirs,  James 
C.  Ludlow,  Sarah  Bella  Ludlow,  and  Martha  C.  Ludlow,  infants,  the 
eldest  not  exceeding  six  years  of  age,  and  Israel  L.  Ludlow,  bom 
after  his  death.  That  after  the  death  of  Ludlow,  Cooper  procured 
patents  for  all  the  lands  in  his  own  name  in  severalty ;  and  con- 
tinued to  make  sales  until  in  1818,  when  he  died  testate,  making 
Joseph  H.  Crane,  Horatio  Gr.  Phillips,  and  James  Steel,  his  execu- 
tors, and  devising  his  whole  estate  to  his  two  sons,  David  Z.  and 
Daniel  C.  Cooper.  Daniel  C.  Cooper,  the  younger,  afterward  died 
6]  intestate,  leaving  *his  brother  David  Z.  his  sole  heir  at  law. 
Subsequently,  in  1837,  David  Z.  died  testate,  making  Alexander 
Grimes  and  Edward  W.  Lewis  his  executors,  and  devising  all  his 
estate  to  his  wife,  Letitia  C.  Cooper.  The  executor  of  Daniel  C. 
Cooper,  the  executors  of  David  Z.  Cooper,  his  widow  Letitia  C, 
and  others,  are  made  defendants. 

Complainants  further  charge,  that  no  part  of  the  proceeds  of  the 
sale  of  said  land,  so  far  as  the  same  was  sold,  were  received  by 
their  ancestor  during  his  life,  nor  by  themselves  since  his  death, 
nor  has  any  part  of  the  land  been  conveyed  to  him  or  them,  nor 
any  account  rendered.  And  they  allege  that  they  would  long  since 
have  applied  for  relief,  but  they  had  no  knowledge  of  the  written 
agreement,  the  same  having  been  mislaid  or  lost,  a  great  length  of 
time,  and  only  discovered  a  few  months  before  the  commencement 
of  the  suit,  among  the  papers  of  their  ancestor. 

The  defendants  are  called  upon  to  answer  under  oath,  and  the 
prayer  of  the  bill  is  that  the  defendants  may  be  decreed  to  pay 
such  balance  as  may  be  found  due  on  accounting,  and  to  convey 
an  undivided  half  of  the  lands  left  unsold. 

After  the  bill  was  filed,  and  before  the  hearing,  there  was  a 
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oonsiderable  change  of  parties,  by  death,  intermarriage,  and  other- 
-wise. 

Several  of  the  defendants  disclaim,  others  answer: 

Those  who  answer,  deny  from  information  and  belief  nearly 
•every  material  allegation  in  the  bill,  Qxcept  the  execution  of  the 
written  agreement,  dated  the  13th  of  December,  1803;  and  so  far 
as  that  agreement  is  concerned,  it  is  claimed  that  Ludlow  died 
4ibout  a  month  after  the  execution  of  the  contract,  and  that  neither 
he,  in  his  lifetime,  nor  his  administrators  or  heirs  after  his  death, 
paid  anything  on  the  contract ;  that  the  bill  is  to*be  considered  as 
;«  bill  for  the  specific  performance  of  a  contract ;  that  the  lapse  of 
time  bars  all  the  equity  of  the  complainants  ;  that  they  are  barred 
by  the  statute  of  limitations,  and  that  the  ^contract  was  re-  [6 
scinded  by  Cooper  and  the  administrators  of  Ludlow. 

The  Supreme  Court  in  bank  found,  from  the  facts  in  the  case, 
that  Ludlow  did  not,  in  his  lifetime,  advance  any  money  on  the  first 
installment,  nor  did  his  representatives  since  his  decease  pay  any 
money  to  Cooper  on  the  contract ;  that  the  first  payment  on  the 
land  had  been  made  by  Cooper  in  1801,  before  the  contract  in 
ivriting  was  entered  into ;  that  the  other  payments  became  due  on 
the  successive  last  days  of  December,  1803,  1804,  and  1805,  but 
were  not  made  until  1813,  to  which  time  credits  had  been  extended 
by  successive  acts  of  Congress ;  that  Cooper  continued  to  reside 
on  the  property  in  Dayton,  treating  it  as  his  own,  after  the  death 
of  Ludlow ;  that  some  intercourse  occurred  between  him  and  the 
administrators  of  Ludlow,  toward  the  settlement  of  his  accounts 
with  the  estate  of  Ludlow ;  and  Lane,  C.  J.,  who  delivered  the 
opinion  of  the  court,  says :  "  I  can  not  resist  the  conviction  that 
Cooper  and  the  administrators  settled  this,  with  other  claims,  and 
that  the  latter  relinquished,  as  fiar  as  they  were  able,  the  interest  of 
the  estate  of  Ludlow  in  this  land." 

Without,  however,  reciting  the  facts  found  by  the  court,  or  the 
evidence  upon  which  the  court  based  their  opinion  (a  full  report 
of  which  is  found  in  13  Ohio,  552),  we  think  the  court  was  fully 
justified  in  finding  the  existence  of  a  state  of  facts  which  author- 
ized and  required  the  dismissal  of  the  bill. 

The  written  contract  between  Ludlow  and  Cooper  shows  very 
-clearly  what  the  parties  intended.  They  intended  to  be  equal 
partners  in  the  property.  "  They  were  to  be  equal  in  all  payments 
toward  the  purchase  money,  as  also  in  the  profits  or  proceeds  of 
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the  sale  of  said  lands,  or  any  part  thereof."  They  were  to  pay 
equally,  and  share  alike  in  the  profits  of  the  sales  of  the  lands,  oi 
any  part  of  them ;  and  if  no  profits,  then  they  were  to  be  equal  in 
the  proceeds  of  the  sales. 

It  was  from  the  amount  of  money  received  from  the  sales  of  the^ 
land  that  they  were  to  ascertoin  how  much  each  was  to  receive. 
7]  *The  parties  to  the  contract  contemplated  a  partnership,  in  the 
purchase  and  sale  of  real  estate ;  and  from  the  location  of  Ludlow 
in  Cincinnati,  and  Cooper  in  Dayton,  the  place  at  which  the  town- 
lots  and  lands  were  situated,  it  is,  to  say  the  least,  not  improbable^ 
that  the  parties  understood  that  the  patents  were  to  issue  in  th& 
name  of  Cooper.  The  whole  transaction  would  suggest  that  as  the 
proper  course  to  be  pursued. 

If  we  are  right  in  our  construction  of  this  written  instrument,  it 
becomes  very  material  to  ascertain  whether  the  property  thus  pur- 
chased is  to  be,  in  equity,  considered  real  or  personal  property ; 
and  this  question  is  one  not  to  be  answered  without  difficulty,  for  it 
can  not  be  said  that  the  decisions  on  this  question  have  been, 
entirely  uniform. 

JStory  on  Partnership,  section  93,  says :  '*  Indeed,  so  far  as  the 
partners  and  their  creditors  are  concerned,  real  estate  belonging  to 
the  partnership  is,  in  equity,  treated  as  mere  personalty,  and  gov- 
erned by  the  general  doctrine  of  the  latter;  and  so  it  will  be 
deemed  in  equity  to  all  other  intents  and  purposes,  if  the  partners 
themselves  have,  by  their  agreement  or  otherwise,  properly  im- 
pressed upon  it  the  character  of  personalty.  But  a  question  haa^ 
been  made  whether,  in  the  absence  of  any  agreement  or  other  act 
affecting  its  general  character,  real  estate  held  as  part  of  the  part- 
nership funds  ought  to  descend  to  the  heir,  or  belong  to  the  ex- 
ecutor or  administrator  upon  the  death  of  the  partner."  And  he 
proceeds  to  say  that  there  is  a  diversity  of  judicial  opinion  as  well 
as  judicial  decision  upon  that  point,  and  that  the  doctrine,  under 
these  circumstances,  must  be  open  to  many  distressing  doubts. 

Kent,  who  seems  to  have  examined  the  authorities  on  this  point 
with  care,  says :  "  If  partnership  capital  be  invested  in  land  for  the 
benefit  of  the  company,  thought  it  may  be  a  joint  tenancy  at  law, 
yet  equity  will  hold  il  to  be  a  tenancy  in  common,  and  as  forming 
a  part  of  the  partnership  fund;  and  the  better  opinion  would  seem 
8]  to  be,  that  equity  will  consider  the  person  in  whom  *the  legal 
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title  is  vested  as  trustee  for  the  whole  concern,  and  the  property 
will  be  entitled  to  be  distributed  as  personal  estate" 

In  the  case  of  Pierce  v.  Trigg,  10  Leigh,  406,  Judge  Tucker  says : 
^'  It  has  been  a  vexed  question  in  England,  whether  the  interest  ol 
the  deceased  partner  in  the  real  estate,  and  the  proceeds  of  the  sale 
of  that  interest,  belong  to  the  personal  representative  or  to  the  heir. 
The  better  opinion  gives  the  iund  to  the  former,  since,  upon  familiar 
principles,  as  the  land  was  purchased  with  the  personalty  and  was 
brought  into  the  firm  as  stock,  it  ought,  as  between  the  executor 
and  the  heir,  to  replace  the  ftind  withdrawn  from  the  personal 
estate.  By  placing  it  as  stock  in  the  partnership  iund,  the  de- 
ceased evinced  a  design  to  treat  it  as  personalty,  and  it  ought  to  go 
accordingly.  The  representatives  of  the  deceased  can  claim  it  only 
as  stock,  and  as  stock  in  trade  it  is,  ex  vi  termini,  personal." 

The  point  has  arisen  several  times  in  our  own  court,  either  di- 
rectly or  incidentally.  Green  v.  Green,  1  Ohio,  135 ;  Green  v.  Gra- 
ham, 5  Ohio,  160.  In  this  latter  case,  the  court  seems  to  consider 
that  where  land  was  bought  with  partnership  ftinds,  the  partners 
took  as  tenants  in  common;  and  if  one  partner  died,  his  share 
would  descend  to  his  heirs. 

The  cases  are  numerous  in  which  it  has  been  held  that  real  estate 
purchased  with  partnership  ftinds  and  used  as  partnership  property, 
descends  to  the  heir,  subject  to  the  partnership  debts. 

Indeed,  in  all  cases  cited,  the  property  was  so  purchased,  and 
was  either  incident  to  or  necessary  in  carrying  on  the  partnership 
concern ;  and  there  was  no  express  agreement  that  the  real  estate 
should  be  considered  personal  property  and  be  disposed  of  accord- 
ingly. 

In  the  case  now  under  consideration,  however,  the  entries  were 
not  made  with  partnership  ftinds,  nor  were  the  lands  to  be  used  as 
a  means  of  carrying  on  any  partnership  business  other  than  the  pur- 
chase and  sale  of  real  estate.  It  is  very  clear  that,  although  the 
land  was  not  purchased  with  partnership  funds,  but  *was  to  be  [9 
purchased  with  the  separate  funds  of  Cooper  and  Ludlow  in  equal 
portions,  the  property  was  to  be  considered  partnership  property, 
so  far  as  real  estate  could  be  so  considered  and  treated  ;  that  it  was, 
by  the  agreement,  to  be  sold  and  converted  into  money,  and  each 
partner  to  share  and  share  alike  in  the  profits,  and,  of  course,  to 
share  in  the  losses.  It  is  the  very  case  put  in  Story,  above  cited, 
in  which  he  says,  in  substance,  that  such  real  estate  will,  to  all  in- 
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tents  and  purposes,  be  deemed  personal  property,  if  the  parties 
themselves  have  by  their  agreement  impressed  npon  it  the  oharacter 
of  personalty. 

The  language  of  the  agreement  in  this  case  is:  '^  The  parties  are 
to  be  equal  in  all  payments  toward  the  purchase  money,  as  also  in 
the  profits  or  proceeds  of  the  sale  of  said  lands,  or  any  part  of 
them."  Taking  this  whole  agreement  together,  there  can  be  but 
little  doubt  but  that  the  partners  intended  that  this  property  should 
be  sold  as  partnership  property,  and  thereby  converted,  out  and  out, 
into  personalty,  and  that  either  the  surviving  partner  or  the  present 
representatives  of  the  deceased  partner  could,  in  a  court  of  equity, 
have  compelled  a  sale  and  division  of  the  profits.  If  so,  it  belonged 
in  equity  to  the  administrators  of  Ludlow,  and  not  his  heirs.  But, 
if  this  should  be  carrying  the  principle  too  far,  there  is  still  less 
doubt  that  this  land  must  be  considered  partnership  stock  or  prop- 
erty, so  far  as  to  be  held  liable  to  the  payment  of  partnership  debts 
as  well  as  the  debts  which,  in  settlement  of  the  accounts  between 
the  partners,  may  be  found  due  to  either.  Whether,  therefore,  by 
this  particular  agreement,  the  property  is  to  be  regarded  as  per- 
sonal property  passing  to  the  administrator  or  passing  to  the  heir, 
subject  to  the  payment  of  debts  and  settlement  of  the  partnership 
accounts,  in  either  case  the  settlement  of  that  account  is  a  matter 
between  the  surviving  partner  and  the  administrator  of  the  deceased 
partner,  and  the  interest,  if  any,  which  the  heir  takes,  is  subject  to 
that  settlement.  The  settlement  of  the  account  is  devolved  upon 
the  administrator  and  not  the  heir.  In  the  case  of  lands  held  in 
10]  *common,  at  law,  the  several  interests  of  the  owners  are 
definite  and  ascertained ;  in  the  case  of  partnership  property,  the  sev- 
eral share  of  each  partner  is  the  residue  of  interest  after  the  debts 
of  the  firm  are  paid,  and  the  claims  of  the  other  partner  are  satis- 
fied ;  but  this  doctrine  does  not  apply  to  partnerships  in  real  estate, 
where,  by  the  express  agreement  of  the  parties,  the  land  is  to  be 
converted  into  personalty,  and  the  share  which  each  party  is  to 
receive  is  to  be  ascertained  from  the  amount  of  money  for  which 
the  land  shall  be  sold.  And  although  the  legal  title  may  be  vested 
in  one  or  more  of  the  parties,  still  a  court  of  equity  will  consider 
the  property  to  be  what  the  parties  themselves  asjreed  it  should  be, 
and  will  enforce  that  agreement. 

And  here  the  question  is  presented,  whether  the  contract  of  1803 
was  ever  rescinded  or  honestly  understood  by  Cooper  to  be  rescinded. 
8 


Digiti 


zed  by  Google 


DECEMBEK  TEEM,  1864.  H 

Heirs  of  Ludlow  v.  Cooper's  Devisees. 

Upon  this  subject  one  of  the  counsel  for  complainants,  in  his  arga-- 
ment,  says :  "  It  will  not  be  pretended,  I  presume,  that  there  is  any 
►evidence  tending  to  prove  an  agreement  between  the  parties  to  the 
contract,  or  their  representatives,  to  rescind  it.  There  is  not,  surely, 
any  such  evidence  in  the  case — nothing  that  looks  like  it — at  least, 
nothing  beyond  the.  letter  of  Cooper  to  Findlay,  in  1806,  in  which 
he  proposes  to  pay  the  estate  $2,000,  as  a  consideration,  if  the  estato 
will  agree  to  rescind  the  contract.  There  is  not  a  particle  of  evi- 
dence to  prove  that  this  offer  was  entertained  or  accepted,  and  no 
circumstance  exists  from  which  its  acceptance  may  be  inferred.  No 
•credit  is  given  by  Findlay,  in  his  account  as  administrator,  for  the 
$2,000,  or  any  other  sum,  as  having  been  received  by  him  from 
this  source,  which  ought  to  have  been  and  no  doubt  would  have 
been  given,  had  any  such  payment  ever  been  made.  The  fSact  that 
no  such  entry  is  found  in  the  account,  is  pregnant  evidence  that  the 
proposition  was  not  accepted.  Notwithstanding  all  this,  the  court, 
in  the  reported  decision  of  the  original  case,  assume  and  find  that 
there  must  have  been  an  agreement  of  rescission  between  Findlay, 
the  administrator,  and  Cooper.  It  is  almost  too  obvious  that  this 
conclusion  of  the  court  is  unwarranted.  It  is  ever  to  be  regretted, 
*that  in  the  grave  decisions  of  our  courts  of  final  resort,  such  [H 
gross  inaccuracy  in  matters  of  fact  may  be  traced ;  and  such  laxity 
be  found  to  exist  in  the  application  of  legal  principles  as  is  manifest 
in  reviewing  the  reported  opinion  in  this  case." 

The  letter  of  Cooper  to  Findlay,  one  of  the  administrators  of  th« 
•estate  of  Ludlow,  referred  to  in  the  argument  of  counsel,  is  dated  iij. 
1804  or  1806,  probably  in  the  latter  year,  and  was  brought  into 
this  case  as  evidence  by  the  complainants.  On  the  outside,  it  i9 
addressed  to  James  Findlay,  and  at  the  conclusion  of  the  letter, 
''the  administrators."  So  much  of  this  letter  as  relates  to  this 
case,  is  in  these  words :  "  I  expected  when  Mr.  Ludlow  returned, 
he  would  have  brought  the  certificates  with  him,  but  as  he  did 
not,  I  conclude  that  you  and  the  rest  of  the  administrators  have 
thought  best  to  relinquish  the  agreement  made  by  Col.  Ludlow 
and  myself,  respecting  the  former  certificates  and  the  town  of  Day- 
ton, which  I  am  perfectly  agreed  to,  or  I  will  give  the  estate  $2,000 
for  the  certificates,  and  to  relinquish  the  agreement;  but  not  my 
■claim  against  the  company  for  the  former  certificates  or  their  value, 
I  will  be  down  in  a  few  weeks,  and  arrange  my  affairs  with  th^ 
■estate."    The  Ludlow  whose  name  is  mentioned  in  this  letter,  w# 
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understand  not  to  be  the  Ludlow  who  was  one  of  the  administra* 
tors  of  the  estate.  At  the  date  of  this  letter,  a  brother  of  Ludlow 
deceased,  Findlay,and  Jdjs-  Ludlow  were  the  administrators  of  the 
estate  of  Ludlow.    The  heirs  at  law  were  all  minors. 

If  we  look  at  this  letter  without  any  preconceived  opinions,  we 
can  not  fail  to  see  that  the  contract  upon  which  the  original  bill  in 
this  case  is  predicated  had  been  the  subject  of  conversation  between 
Cooper  and  Findlay;  that  the  agreement  here  referred  to  is  the 
same  agreement  executed  by  Ludlow  and  Cooper ;  and  that  some 
propositions  had  been  made  by  one  to  the  other  as  to  the  terms 
upon  which  that  agreement  might  bo  rescinded  or  relinquished  on 
the  part  of  the  estate  of  Ludlow.  That  there  were  in  the  hands  of 
12]  the  administrators  some  certificates  *which  Cooper  desired  to 
have ;  that  he  expected  when  young  Mr.  Ludlow  came  from  Cin- 
cinnati, the  place  where  the  administrators  resided,  he  would  have 
brought  these- certificatiCS  with  him — "Cooper  expected  he  would 
have  brought  them;"  that  these  certificates  were  not  brought; 
and  for  that  very  reason  Cooper  came  to  the  conclusion  that  the 
administrators  had  thought  best  to  relinquish  the  agreement,  re- 
specting the  former  certificates  and  the  town  of  Dayton,  and  to 
which  relinquishment  Cooper  was  perfectly  agreed.  Or  he  was 
willing  to  pay  the  estate  82,000  for  the  certificates,  and  to  relin- 
quish the  agreement,  but  was  not  willing  to  relinquish  his  claim 
for  former  certificates  or  their  value.  From  this  letter,  the  counsel 
for  complainants  claims  that  Cooper  proposed  to  pay  $2,000  to  the 
estate  as  a  consideration  to  relinquish  this  contract,  and  one  reason 
assigned  why  the  contract  could  not  have  been  rescinded  is,  that 
no  credit  is  given  by  Findlay  for  the  $2,000,  or  any  other  sum  in 
his  account  as  administrator  of  the  estate  of  Ludlow  as  having  been 
received  from  that  source.  If  the  contract  was,  in  fact,  rescinded 
upon  the  terms  proposed  by  Cooper  in  his  letter  to  Findlay,  no 
Buch  account  ought  to  have  been  found ;  for  the  very  obvious  reason 
that  Cooper  did' not  in  his  letter  offer  to  pay  the  estate  anything  to 
rescind  or  relinquish  the  contract.  If  certain  certificates  which 
Cooper  expected  Findlay  would  send  to  him  had  been  forwarded, 
then  some  arrangement  or  proposition  which  had  been  previously 
made  would  have  been  carried  out;  but  as  they  were  not  sent^ 
Cooper  came  to  the  conclusion  that  the  administrators  had  thought 
it  best  to  relinquish  the  contract,  and  with  which  Cooper  was  satis- 
fied; or,  Cooper  proposed  to  give  82,000  to  the  estate /or  the  certifi- 
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4UiteSj  and  to  relinquish  the  agreement.  It  was  for  the  certificates^ 
he  proposed  to  give  the  $2,000.  He  expected  the  certificates,  but 
as  they  had  not  come,  he  was  satisfied  that  the  contract  should  be 
considered  rescinded.  We  think  this  letter  admits  of  no  other  fair 
reading.  What  these  certificates  were,  or  for  what  payments  in 
land  given,  does  *not  very  clearly  appear;  but  we  under-  [13 
stand  this  letter  to  say,  I  will  give  you  $2,000  for  the  certificates, 
or  if  you  keep  the  certificates,  I  am  satisfied  to  consider  the  con- 
tract at  an  end,  and  do  now  so  consider  it. 

There  is  no  evidence  in  the  case  which  satisfies  this  court,  or 
which  ought  to  have  satisfied  the  Supreme  Court  making  the  decree 
sought  to  be  reversed,  that  Cooper  ever  sought  to  conceal  the  ex- 
istence of  this  contract  irom  the  administrators  or  heirs  of  Ludlow. 
The  contract  itself  was  in  the  possession  of  Ludlow ;  it  was,  accord- 
ing to  the  claim  of  complainants,  at  a  late  day,  found  amongst  his 
papers.  Cooper  understood  that  the  administrators  knew  of  its 
existence,  when  he  says  to  Findlay,  "  I  conclude  that  you  and  the 
rest  of  the  administrators  have  thought  best  to  relinquish  the  agree- 
ment." Cooper,  in  the  very  nature  of  things,  must  have  supposed 
that  they  knew  of  the  existence  of  a  contract  then,  in  all  probability, 
in  their  possession.  There  is  evidence,  under  Cooper's  own  signa- 
ture, that  he  did  not  desire  that  Mr.  Dayton,  then  of  New  Jersey, 
should  know  that  Ludlow  and  Cooper  had  made  the  agreement. 
He  says,  in  his  letter  to  Findlay,  dated  on  the  same  day  on  which 
he  writes  to  Dayton,  that  "for  certain  reasons  I  would  thank  you 
not  to  make  known  to  Mr.  Dayton  that  I  have  given  to  Col.  Ludlow 
any  writing  respecting  the  town  of  Dayton."  These  two  letters  are- 
both  dated  February  23, 1804 — a  short  time  after  the  death  of  Lud- 
low ;  but  still,  if  we  consider  the  other  evidence  in  the  case  tending 
to  prove  that  Dayton  expected  at  least  to  be,  if  he  was  not  in  fact, 
interested  in  the  town  of  Dayton,  there  arises  a  very  fair  presump- 
tion that  Cooper  and  Ludlow  were  both  connected  in  the  scheme  of 
keeping  from  the  knowledge  of  Dayton  the  existence  of  this  last 
written  contract:  and  before  the  death  of  Ludlow,  it  is  clear  that 
Cooper  had  no  interest  in  keeping  the  fact  from  Dayton  except  for 
the  benefit  of  Inidlow;  because  at  that  time  there  was  neither  motive 
nor  interest  in  Cooper,  on  his  own  account,  to  do  so,  if  it  were  true, 
in  fiact,  that  Cooper  took  one-half  of  the  interest  *in  the  land,  [14 
and  Ludlow  the  other,  upon  the  principle  claimed — that  is,  that 
Ludlow  really  had  but  one-fourth,  and  Dayton  the  other.    It  would: 
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not  be  easy  to  see  what  difference  is  made  to  Cooper,  whether  Lud- 
low held  the  half  in  his  own  right  or  in  his  own  and  that  of  Dayton. 
The  probability  is,  that  the  suggestion  of  keeping  this  written  con- 
tract from  the  knowledge  of  Dayton  came  originally  from  Ludlow. 
He  had  some  interest  in  doing  so ;  Cooper  had  not.  So  far  as  we 
can  see,  Cooper,  before  the  death  of  Ludlow,  had  no  interest  in 
secreting,  on  his  own  account,  this  contract  from  Dayton. 

But  did  Cooper  intentionally  conceal,  or  make  use  of  any  means  to 
conceal,  the  existence  of  this  written  contract,  from  either  of  the 
administrators  of  Ludlow,  or  from  the  guardians  of  the  minor  chil- 
dren ?  We  have  no  evidence  whatever  that  he  did  any  such  thing, 
and  surely  we  are  not  permitted  to  make  any  such  presumption 
from  the  mere  fact  that  he,  or  he  and  his  partner  Ludlow,  thought 
it  best  not  to  let  Dayton  know  that  a  written  contract  had  been 
made  by  Cooper  and  Ludlow. 

The  court  in  bank,  we  think,  might  fairly  infer  from  the  evidence, 
that  Cooper  never  intended  nor  attempted  to  conceal  from  the  ad- 
ministrators or  heirs  of  Ludlow  the  existence  of  a  written  contract, 
not  in  the  possession  of  Cooper,  but  in  the  possession  of  Ludlow ; — 
the  latter  having  it  at  the  time  of  his  death — and  which  must  have 
been  known  to  the  administrators,  or  at  least  may  be  fairly  pre- 
sumed to  be  in  their  knowledge  or  possession,  more  especially  so 
when  Cooper,  in  his  letter  to  Findlay,  expressly  refers  to  this  written 
agreement. 

So,  also,  that  court  (notwithstanding  the  fact  that  the  written 
agreement  was  found  among  the  papers  of  Ludlow,  after  the  decease 
-of  Cooper,  and  not  lifted  by  him)  might,  with  good  reason,  find  that 
the  contract,  as  between  the  administrators  of  Ludlow  and  Cooper, 
was  rescinded  and  put  an  end  to,  and  that  Cooper  so  considered  it 
when  he  said  to  the  administrators  in  writing :  "  I  conclude  that 
16]  you  and  the  rest  of  the  administrators  have  thought  *best  to 
relinquish  the  agreement  made  by  Col.  Ludlow  and  myself  respecting 
the  former  certificates  and  the  town  of  Dayton,  which  I  am  perfectly 
agreed  to."  When  we  consider  that  this  letter  was  written  in  the 
year  1804  or  1806  (and  Burnet,  who  proves  the  handwriting  of 
Cooper,  says  the  letter  bears  date  in  1804)  ;  that  there  was  plenty 
of  other  good  land  to  enter  at  the  same  price  in  Ohio ;  that  these 
lands  had  not  been  paid  for  to  the  general  government ;  that  Ludlow 
had  paid  nothing  to  Cooper;  that  the  estate  of  Ludlow  was  embar- 
rassed for  money  \  that  the  whole  of  the  lands  taken  together  might 
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or  might  not  turn  ont  to  be  a  profitable  investment;  it  is  not  by  any 
means  an  improbable  conclusion,  that  the  administrators  of  Ludlow 
would  think  best  to  surrender  the  whole  to  Cooper  and  relinqiiish 
the  contract.  That  the  court  in  bank  might  fairly  find,  that  up  to 
this  time,  Ludlow  had  paid  nothing,  we  think  not  an  unreasonable 
conclusion.  At  any  rate,  we  do  not  see  that  we  would  be  justified 
in  saying  that  the  court  in  bank,  from  the  evidence  before  that  court, 
erred  in  any  of  these  findings. 

If  that  court  was  right  in  these  findings,  and  if  the  true  con- 
struction of  the  contract  between  Ludlow  and  Cooper  was  that 
the  property  was  to  be  considered  as  between  them  personally, 
and  the  same  was  to  be  sold  and  converted  into  money,  and  the 
proceeds  of  sales,  and  not  the  lands  itself,  be  divided  between  the 
parties,  it  was  in  equity,  to  all  intents,  and  purposes,  personalty, 
and  passed  to  the  administrators  and  not  the  heirs^  and  the  ad- 
ministrators alone  had  the  right  to  settle  with  Cooper ;  and  hav- 
ing, according  to  the  finding  of  the  court  in  bank,  made  that 
settlement,  the  heirs  have  no  right  to  make  any  claim  on  Cooper 
or  his  representatives,  and  the  court  in  bank  was  right  in  dismiss- 
ing the  bill. 

And  if  the  court  in  bank  had  a  right  to  consider  the  land  as 
partnership  property  and  personalty,  it  makes  no  difference 
whether  a  settlement  of  the  matter  took  place  or  not;  for  the 
complainants  would  have  no  right,  as  heirs,  and  could  not  have 
^sustained  the  original  bill,  and  the  administrators  would  [16 
have  been  barred  by  lapse  of  time,  from  sustaining  any  action. 

And,  although  I  am  well  satisfied,  as  at  present  advised,  that 
such  is  the  law  of  this  case,  and  that  in  this  country  it  ought  to 
be  so  held,  especially  where  the  certificates  of  purchase  and  par- 
tial payment,  issued  by  general  government,  for  land,  were  con- 
sidered and  transferred  as  personal  property,  passing  by  assign- 
ment from  hand  to  hand,  and  the  patents  issued  to  and  in  the 
name  of  the  assignees ;  yet,  inasmuch  as  the  court  in  bank  did 
not  put  the  case  on  that  ground,  nor  was  the  point  distinctly 
made  by  counsel,  either  on  the  hearing  of  the  original  bill  or  bill 
of  review,  we  would  not  feel  at  liberty  to  place  the  case  upon 
that  gound  alone,  without  notifying  counsel  that  they  might  have 
an  opportunity  of  being  heard  upon  the  question. 

In  the  case  in  3  Howard,  411,  referred  to  in  the  argument  of 
one  of  the  counsel  for  the  heirs  of  Ludlow,  the  question  whether- 
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each  property  was  personal  or  real,  was  made  and  argued  in  favor 
-of  the  proposition  that  it  was  personal,  by  two  of  the  counsel  now 
•on  opposite  sides,  but  in  that  case  on  the  same  side  of  the  case. 
This  is  still  an  additional  reason  why  we  should  not  put  this  case 
upon  the  ground  that  the  interest  of  the  parties  in  this  land  was, 
by  the  agreement,  converted  out  and  out  into  personal  property, 
without  first  notifying  the  counsel  that  argument  would  be  heard 
on  this  point. 

It  is,  however,  a  very  clear  proposition,  that  this  property,  even 
if  the  patents  had  been  issued  to  Ludlow  and  Cooper  in  their  life- 
time, would  in  equity  be  considered  personal,  so  far  as  the  part- 
nership debts,  due  either  to  strangers  or  one  of  the  partners,  were 
■<joncerned ;  and  that  if  it  descended  to  the  heirs,  it  would  pass  sub- 
ject to  these  debts,  and  that  the  settlement  of  the  accounts  between 
the  partners,  would  be  between  the  survivor  and  the  administrator 
of  the  deceased  partner,  and  not  the  heir.  It  is  also  law  in  Ohio, 
that  where  the  contract  for  a  conveyance  is  executory,  and  the 
17]  legal  title  to  the  property  has  not  passed,  *the  administrator 
of  the  deceased  party  possesses  the  power  to  compromise  and  rescind 
the  contract,  where  it  may  be  reasonably  considered  for  the  inter- 
est of  the  estate  to  make  such  compromise ;  and  a  court  of  equity 
will  uphold  such  settlement  against  the  claim  of  the  heir  at  law. 
Vide  Howard  v.  Babcock,  7  Ohio,  72. 

Although  the  article  of  agreement  contains  words  of  a  present 
grant,  yet,  in  order  to  construe  the  instrument,  we  must  look  at  the 
situatioQ  of  the  property  as  well  as  other  parts  of  the  agreement. 
The  title  was  in  the  general  government,  and  no  patent  could  issue 
cintil  full  payment  was  made ;  if  such  payment  was  not  made,  all 
claim  to  the  title  would  be  forfeited.  Ludlow  agreed  to  pay  one- 
half  of  the  purchase  money  not  yet  paid,  as  well  as  half  of  what 
had  already  been  advanced  by  Cooper.  If  Ludlow  and  Cooper 
were  still  living,  and  the  whole  of  the  money  had  been  paid  by 
Cooper,  and  a  patent  issued  in  his  name,  could  Ludlow  file  a  bill  in 
equity  and  compel  Cooper  to  convey  the  undivided  half  to  him, 
without  averring  either  payment  or  readiness  to  pay  on  his  part  ? 
Would  a  court  of  equity  so  construe  the  contract,  as  to  require 
Cooper  to  ta^e  the  title  from  the  United  States  to  himself  and  Lud- 
low, whether  Ludlow  had  overpaid  one  cent  toward  purchasing  the 
property  or  not?  Can  it  be  that  the  covenants  on  the  part  of  Lud- 
low and  Cooper  are  wholly  independent;  that  Cooper  must  take 
14 
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the  title  out  in  the  name  of  Ludlow,  or  if  taken  in  the  name  of 
Cooper,  that  he  must  convey  to  Ludlow,  and  look  to  his  covenant 
alone  to  compel  Ludlow  to  make  payment?  We  think  that  such  is 
not  the  true  construction  of  the  agreement.  In  contracts  for  the 
conveyance  of  real  estate,  the  language  must  be  very  clear  indeed, 
if  a  court  will  compel  a  specific  performance  and  conveyance  of  the 
land,  without  either  a  performance,  or  an  offer  to  perform,  the  cov- 
enants on  the  other  side.  Courts  incline  to  construe,  wherever  it 
<3an  be  done,  such  covenants  to  be  at  least  mutual,  and  to  be  per- 
formed at  the  same  time.  It  is  indeed  argued  with  much  force,  that, 
in  this  case,  *Cooper  had  the  inchoate  legal  title,  and  by  this  [18 
contract  he  made  Ludlow  a  joint  owner  of  that  title — not  an  agree- 
ment to  convey,  but  an  actual  conveyance.  This  may  possibly  be 
BO ;  but  still  the  title  itself  being  inchoate  in  Cooper,  his  right  to  the 
patent  depended  on  his  payment  of  the  purchase  money  to  the 
United  States :  and  such  payment  was  a  condition  precedent  to  his 
right  to  the  legal  title,  or  indeed  to  any  title  at  all.  Ludlow,  by 
his  contract  with  Cooper,  was  placed  in  no  better  situation  than 
Cooper  himself;  and  if  ever  he  acquired  the  legal  title,  it  would  be 
upon  the  same  terms  upon  which  Cooper  acquired  title,  namely,  by 
payment  of  his  proportion  of  the  purchase  money.  We  think  that, 
as  between  Cooper  and  Ludlow,  on  the  one  part,  and  the  United 
States  on  the  other,  the  contract  was  executory,  and  depended  en- 
tirely for  its  completion  on  payment  being  made  to  the  general  gov- 
ernment; that,  as  between  Cooper  and  Ludlow,  Ludlow  was  in 
no  better  situation  than  Cooper,  and  that  his  right  to  the  legal 
title  to  the  land  depended  on  the  performance  of  the  contract 
on  his  part,  viz.,  the  payment  of  half  the  first  installment,  and  half 
of  each  of  the  other  three  as  they  fell  due,  to  the  genei^al  govern- 
ment ;  that  the  contract  was  executory,  so  far  as  vesting  title  in 
Ludlow  was  concerned,  and  that  he  substantially  stood,  in  relation 
to  Cooper,  in  the  same  situation  that  he  would  have  stood,  if  the 
legal  title  at  the  time  of  the  contract  had  been  vested  in  Cooper,  and 
Cooper  had  agreed  to  convey  to  Ludlow  the  undivided  half  of  this 
land,  upon  making  the  payments  mentioned  in  the  contract. 

If  we  are  right  in  this  construction  of  the  contract,  and  if  the 
administrators  of  Ludlow  and  Cooper  did  in  feet  agree  to  rescind 
the  contract  and  retain  the  certificates ;  and  if,  in  making  this  re- 
scission, the  administrators  acted  n  good  faith,  and  had  reasonable 
grounds  for  supposing  it  was  best  for  the  estate  of  Ludlow. to  do  so, 
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then,  according  to  the  deciBion  in  Howard  v,  Babcock,  7  Ohio,  72,. 
a  court  of  equity  will  not  interfere  to  set  aside  such  contract  ;. 
19]  nor  will  it  in  any  manner  aid  the  heirs  in  enforcing  *a  specific 
performance  and  compelling  a  conveyance  of  the  land,  no  matter 
how  valuable  this  land,  after  a  lapse  of  thirty  years,  may  have  be- 
come. Dayton  in  1803,  was  not  the  Dayton  of  1836 ;  and  no  man 
could  with  any  degree  of  certainty  foresee  what  Dayton  would  be^ 
in  twenty,  thirty,  or  forty  years  after  the  contract  was  made. 

The  administratoi*8  of  Ludlow,  in  1804  or  1806,  may  well  have 
supposed  it  would  be  better  for  the  estate  of  Ludlow  to  hold  on  to- 
the  land  to  which  he  had  title,  rather  than  to  sell  it  for  the  purpose 
of  acquiring  title  to  other  lands.  There  is  no  pretense  that,  in 
1804,  or  even  in  1806,  Cooper  had  sold  for  cash  enough  of  the  land 
to  pay  out  the  balance;  and  it  was  impossible  to  say  at  that  time 
that  Congress  would  extend  the  time  of  payment  until  1813,  even 
by  paying  interest  on  the  back  installments,  as  the  law  afterward 
required.  We  can  not  say  at  this  period  what  at  that  time  ought 
to  have  been  considered  best  for  the  interest  of  the  estate  of  Lud- 
low. We  do  not  know  whether  it  might  not,  at  that  time,  have 
been  necessary  to  sell,  for  the  payment  of  these  installments,  land 
of  much  more  value  than  then  land  about  Dayton  was  considered 
lobe. 

That  the  administrators  of  Ludlow  (or  at  least  Findlay)  had  con- 
Tersed  about  settling  this  affair,  we  have  no  doubt;  and  that  he 
apposed  he  had  power  to  do  so,  we  have  as  little  doubt.  If  he,  as 
well  as  the  other  administrators,  had  not  considered  the  affair  set- 
tled, in  all  probability  we  should  have  heard  more  about  the  matter 
before  the  death  of  Findlay. 

Upon  the  whole,  therefore,  we  think  that  Findlay  at  least  (if  not 
the  other  administrators)  as  weM  as  Cooper,  considered  the  whole 
affair  settled  and  ended,  with  which  Cooper  was  well  satisfied ;  and 
that  the  administrators  did  not  sell  to  him  the  certificates  for  the 
$2,000,  but  retained  them;  and  that  nothing  more  was  considered 
necessary  to  be  done  by  the  parties.  Cooper  was  to  pay  for  and 
keep  the  land. 

Acting  upon  the  supposition  that  the  affair  was  settled.  Cooper 

acquired  the  legal  title,  paid  taxes,  sold  lots,  made  donations,  and 

20]    *in  various  ways  spent  his  time  and  money  to  build  up  the 

town  of  Dayton.    He  kept  no  account,  so  &r  as  we  know,  and  for 
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the  very  reason  that  he  considered  the  land  his  own.  We  see  no 
evidence  of  any  attempt  on  the  part  of  Cooper  to  act  unjGEtirly  -with 
either  the  administrators  or  heirs  of  Ludlow,  or  to  conceal  the  con- 
tract from  either  the  administrators  or  heirs  of  Ludlow.  The  pur- 
chase turned  out  to  he  a  profitable  one;  but,  according  to  the  find- 
ing of  the  Supreme  Court  in  bank,  Ludlow  had  paid  no  money,  in 
&ct,  until  the  time  of  the  rescission  of  the  oontntct  by  Cooper  and 
the  administrators  of  Ludlow. 

Upon  the  whole,  we  can  not  say  that  the  court  in  bank  erred  in 
its  finding  of  the  &cts,  upon  which  the  bill  ought  to  have  been 
dismissed. 

As  to  the  newly  discovered  evidence,  it  would  scarcely  be  con- 
tended that  it  ought  or  could  have  any  bearing  on  the  case,  even 
if  competent  evidence,  if  the  court  had  found  that  the  administra* 
tors  and  Ludlow  had  settled  the  matter,  and  surrendered  the  right 
of  the  estate  to  any  interest  in  the  contract. 

TTpon  the  whole,  therefore,  a  majority  of  the  court  is  of  opinion : 

1.  That  the  newly  discovered  evidence^  even  if  competent^  could 
not  and  ought  not  to  change  the  decree. 

2.  That  the  court  in  bank  was  justified  by  the  evidence  before 
that  court,  in  finding  the  fact,  that  the  administrators  of  Ludlow 
and  Cooper,  so  far  as  they  could  do  so,  rescinded  the  contract. 

3.  That,  at  tiie  time  of  the  rescission,  the  administrators  might 
with  good  reason  have  considered  the  settlement  to  be  for  the  bene- 
fit of  the  estate  and  heirs. 

4.  That  under  such  circumstances,  after  a  great  lapse  of  time,  a 
court  of  equity  ought  not  to  interfere  in  aid  of  the  heir  at  law, 
espedally  if  there -was  neither  fraud  nor  unfeimess  on  the  part  of 
X}ooper.  lliat  there  is  no  evidence  of  any  design  on  the  part  of 
Cooper  to  conceal  the  existence  of  this  contract  from*  ^ther  the 
heirs  or  administrators  of  Cooper. 

Baktlxt,  X,  dissented. 

VOL.  IV— 2  19 
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21]  •Waterman  Palmeb  v.  Bichabd  H.  Dodoe. 

S.  &  P.,  partners  in  trade,  during  the  continuance  of  the  partnership,  became 
indebted  to  a  third  person  for  money  borrowed,  for  which  a  promissory  note 
was  given  in  the  name  of  the  firm.  After  the  dissolution  of  the  partnership, 
and  at  the  maturity  of  the  note,  S.,  in  the  name  of  the  firm,  executed  a  new 
note  to  the  creditor,  payable  at  a  future  day,  with  D.  as  surety,  and  which 
D.  was  ultimately  compelled  to  pay.     Held — 

1.  That  the  dissolution  of  the  partnership  worked  an  absolute  revocation  of  all 

implied  authority  in  either  of  the  partners  to  bind  the  other  to  new  engage- 
ments, contracts,  or  promises,  made  to  or  with  persons  having  notice  of  the 
dissolution,  although  springing  out  of,  or  founded  upon,  the  indebtedness 
of  the  firm. 

2.  That  no  such  power  could  be  inferred,  from  an  authority  given  by  one  part- 

ner to  the  other,  to  settle,  liquidate,  and  close  up  the  affairs  of  the  partner- 
ship. 

3.  That  such  liquidating  partner  had  no  power  to  extend  the  time  for  payment 

of  the  obligations  of  the  firm,  to  increase  their  amount,  or  to  obligate  the 
^m  to  persons  to  whom  it  was  not  bound  at  the  dissolution ;  and,  therefore, 
that  P.  was  not  bound  by  the  note  given  by  S.  after  the  dissolution,  nor 
•obligated  to  indemnify  D.  against  the  consequences  of  becoming  security 
npon  it 

Error  to  the  district  court  for  Washington  connty. 

The  action  in  the  original  cause  was  one  of  assumpsit. 

The  bill  of  exceptions  shows  the  following  facts :  In  the  year  1836, 
tthe  (then)  defendant,  Palmer,  and  one  Elijah  Short  entered  into 
partnership  in  the  business  of  buying  and  selling  merchandise  and 
rproduce  at  Lowell,  Washington  county,  Ohio,  and  the  business  was 
managed  exclusively  by  Short,  Palmer  being  a  resident  of  the  State 
of  Pennsylvania.  The  firm  continued  to  do  business,  a  part  of  the 
time  under  the  name  of  E.  Short  &  Co.,  and  the  other  part  under 
the  name  of  E.  Short,  until  the  month  of  June,  1841,  when,  by 
■mutual  consent,  it  was  dissolved,  and  the  following  notice  published 
in  the  Marietta  Intelligencer,  to  wit : 

22]  *"N0TI0E. 

"  The  copartnership  heretofore  existing  between  the  undersigned, 
.under  the  firm  of  E.  Short  &  Co.,  and  B.  Short,  at  Lowell,  Wash- 
dngton  county,  Ohio,  is  this  day  dissolved  by  mutual  consent. 

"The  remaining  unsettled  business  of  the  firm  will  be  adjusted 
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by  E.  Short,  who  is  hereby  authorized  to  close  all  business  tranS' 
actions  of  the  late  firm. 

"  E.  Shoet, 
"Lowell,  June  28, 1841.  W.  Palmer." 

Dodge,  who  instituted  this  suit  in  the  court  below,  was  a  sub- 
scriber to  this  newspaper. 

At  the  time  of  the  dissolution,  one  Sally  Dana  held  the  promis- 
sory note  of  the  firm  of  E.  Short  &  Co.,  for  a  sum  of  money  lent  by 
her  to  the  firm,  which  fell  due  some  months  afterward.  On  the 
day  when  the  note  came  to  maturity — viz.,  April  15,  1842 — Short, 
in  the  name  of  the  late  firm  of  E.  Short  &  Co.,  with  the  said  E.  H. 
Dodge  as  surety,  executed  a  new  note  to  Mrs.  Dana  for  principal 
and  ten  per  cent,  interest,  due  at  twelve  months.  The  agent  of 
Mrs.  Dana,  who  attended  to  the  taking  of  this  note  for  her,  knew 
that  the  firm  was  dissolved.  At  the  maturity  of  this  last  note,  it 
was  again  renewed  for  a  year,  at  the  same  rate  of  interest,  by  Short, 
in  the  name  of  the  late  firm  of  E.  Short  &  Co.,  and  with  Dodge  as 
security.  In  April,  A.  d.  1846,  Short  died,  leaving  the  last-men- 
tioned note  due  and  unpaid  ;  and  the  same,  with  legal  interest,  was 
paid  off  by  Dodge  in  the  following  month  of  June.  He  then  brought 
this  action  of  assumpsit  against  Palmer,  the  surviving  partner,  to 
recover  from  him  the  amount  thus  paid  to  Mrs.  Dana. 

On  these  facts  the  counsel  for  Palmer  requested  the  court  to 
charge  the  jury  that  E.  Short,  after  the  dissolution,  had  no  authority 
to  give  said  note  to  a  person  having  knowledge  of  the  dissolution, 
so  as  to  bind  the  late  firm  of  E.  Short  &  Co. ;  and  that  said  Dodge, 
having  gone  security  on  the  note  given  after  the  dissolution,  and 
with  notice  of  it,  had  no  right  to  recover  from  Palmer  the  money 
paid  by  him  in  discharge  of  the  note. 

The  court  refused  to  give  these  instructions,  but  charged  the 
*jury,  that  Short,  after  the  dissolution,  could  not  give  a  note  [23 
in  the  name  of  the  firm  so  as  to  bind  his  copartner  thereby ;  but  if 
Short,  in  the  performance  of  his  agency  in  settling  up  the  business 
of  the  firm,  thought  it  necessary  for  the  interests  of  the  firm  to 
renew  the  note,  and  in  good  faith  obtained  Dodge  as  security  for 
that  purpose,  he  (Dodge)  might  recover  from  Palmer  the  amount 
originally  loaned  to  the  firm,  with  six  per  cent,  interest  thereon. 

The  jury  having  found  a  verdict,  and  judgment  being  given 
thereon  for  plaintiff,  this  writ  is  Efued  out  to  reverse  that  judgment. 
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8.  F,  VinUMiy  for  plaintiff  in  error,  nuufo  the  following  points  in 
argument : 

I.  After  dissolution,  a  partner  of  the  firm  can  not  make  a  note 
(be  the  consideration  what  it  may),  which  shall  bind  the  other 
members,  without  express  authority  from  them  sa  to  do. 

II.  Whether  the  proposition  just  stated  be  sound  or  not,  the  ad- 
vertisement in, question  gave  to  Short  no  authority  to  execute  a 
note  for  or  in  the  name  of  the  firm. 

Considering  these  propositions  together,  he  cited : 
2  BeU's  Com.  643,  644 ;  Collyer  on  Part.,  sec.  541 ;  3  Kent  (6  od.), 
63 ;  Story's  Part.,  sec  322;  Abel  v.  Sutton,  3  Esp.  110 ;  Pindar  v. 
Wilkes,  1  Marsh.  248;  S.  C,  5  Taunt  612;  Kilgour  w.  Pinlyson,  1 
H.  Black.  155 ;  Hackley  v.  Patrick  and  Hastie,  3  Johns.  536 ;  Mar- 
tin r.  Walton  &  Co.,  1  McCord,  16;  Sanford  v.  Nickles,  4  Johns. 
227;  National  Bank  v.  Norton  and  otherS)  1  Hill,  572;  Parker  v, 
McComber,  18  Pick.  509 ;  Perrin  v.  Keene,  19  Maine,  357 ;  Story 
on  Part.,  sec  328;  Bell  v.  Morrison,  1  Pet.  370;  White  v.  Union 
Ins.  Co.,  1  Nott  &  McCord,  561 ;  Bowman  v.  Blodgett,  2  Met.  308 ; 
Tom  V.  Goodrich,  2  Johns.  213;  Arnold  v.  Camp,  12  lb.  409; 
Waugh  t;.  Caniger,  1  Terger,  31 ;  Evans  v.  Drummond,  4  Esp.  93 ; 
Ostrand  v.  Jacob,  9  Met.  454;  Springer  v.  Shirley,  11  Maine,  204; 
Thompson  v.  Perdval,  5  Bam.  &  Adol.  925 ;  CoUyw  on  Part., 
sec.  561. 

S4]    *He  also  cited  Darling  v.  Marsh,  22  Maine,  184;  spCB.  546, 
540, 199, 121, 118,  of  Collyer  on  Part. 
He  stated  the  fbllowing  concluaione : 

1.  That  Short  had  no  authority  to  ugn  the  name  of  the  firm  to 
the  note  in  question. 

2.  That  the  note  did  not  bind  either  the  firm  or  Palmer,  but,  aa 
against  both,  was  void. 

3.  That  the  acceptance  by  Mrs.  Dana  of  the  new  note,  after  dis* 
solution,  was  a  discharge  of  the  old  debt. 

4.  That  there  was  no  privity  between  Dodge  and  the  firm,  or 
between  Dodge  and  Palmer. 

5.  That  the  note  in  question  was  the  individual  note  of  Short  and 
Dodge. 

6.  That  aa  between  themselves  they  sustained  the  idati(a  of 
principal  and  surety. 

7.  That  Dodge  must  look  to  the  estate  of  Short  (bis  prinoipid) 
for  indemnity,  and  can  not  look  elsewhere. 
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8.  That  the  payment  of  the  note  to  Mrs.  Dana  did  not  innre  to 
the  benefit  of  the  firm,  the  firm  having  been  previously  discharged 
firom  her  claim. 

9.  Consequently,  no  assumpsit  for  money  had  and  received  to  the 
use  of  the  firm  can  be  implied  against  the  firm  or  against  Palmer, 
in  fiivor  of  Dodge. 

Arius  Nye  and  WiUiam  &  Ifye,  on  the  same  side : 
The  rule  that,  after  a  diBsolution,  none  of  the  partners  can  create 
any  new  contracts  or  obligations,  binding  upon  the  firm,  is  well 
settled.  Story  on  Part.  458,  459;  Gow  on  Part,  ch.  6,  sec.  2;  1 
CoUyer,  ch.  2,  sec.  3;  3  Kent,  63;  1  McMullan,  209;  1  App,  355; 
Whitehead  i?.  Bank  of  Pittsburg,  2  Watts  &  Serg.  172 ;  Martin  v. 
Kirk,  2  Humph.  529 ;  Brewster  i>.  Hardman,  Dudley,  138. 

Goddardy  Whittlesey  <&  Tawne,  for  defendant  in  error : 

I.  It  does  not  appear  from  the  bill  of  exceptions  that  Dodge  had 
notice  of  the  dissolution.  Whether  he  had  or  not,  was  a  question 
of  feet  for  the  jury.    The  jury  found  a  verdict  for  Dodge. 

*The  bill  of  exceptions  does  not  show  whether  Dodge  was  [26 
a  customer  of  the  &rm,  or  a  stranger  to  it.  No  inference  can  be 
drawn  fevorable  to  the  plaintifl!  in  error  ttom.  this  omission,  and  we 
must  assume  that  he  was  a  customer  and  was  entitled  to  actual  nOi> 
tice  of  the  dissolution.  The  plaintiff  in  error  attempts  to  prove 
this.  He  gave  in  evidence  the  newspaper  in  which  the  notice  of 
dissolution  appeared,  and  proved  that  Dodge  was  a  subscriber  to  it. 
Competent  evidence,  undoubtedly,  but  not  sufficient ;  and  so  the 
jury  found.  The  sufficiency  of  a  newspaper  notice  may  be  ques- 
tioned, "  unless  it  is  shown  that  the  party  entitled  to  notice  was  in 
in  the  habit  of  reading  the  paper"    3  Kent's  Com.,  7  ed.  79. 

"The  doctrine  seems  to  be  that  merely  taking  a  newspaper  in 
which  a  notice  is  contained,  is  not  sufficient  to  charge  a  party,  for  it 
is  not  to  be  intended  that  he  reads  the  contents  of  all  the  notices  in 
the  newspapers  which  he  may  chance  to  take."  lb.  80,  note, 
citing  several  American  cases. 

The  above  passage  from  Chancellor  Kent  is  cited  with  approba- 
tion in  Mr.  Perkins*  very  valuable  edition  of  CoUyer  on  Partner- 
ship, ed.  1853,  sec.  533,  note  2. 

n.  If  a  partnership  should  expire  the  day  before  a  note  fell  due, 
and  one  partner,  in  good  feith,  should  borrow  money  to  take  it  up, 
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the  other  partner  would  be  liable.  The  common  doctrine  of  subro- 
gation would  put  him  in  the  place  of  the  creditor,  with  a  demand 
against  both  partners. 

III.  The  following  cases  from  Pennsylvania  fully  establish  thi? 
position : 

There  can  be  no  difference  between  a  person  lending  money  tc 
take  up  a  note,  and  one  becoming  security  upon  a  new  note. 

To  say  that  there  is  no  privity  between  the  security  and  the  re- 
tired partner,  is  simply  begging  the  question.  During  the  continu- 
ance of  the  partnership,  the  authority  of  one  partner  to  borrow 
money  for  the  legitimate  use  of  the  firm,  is  undoubted.  There  is 
no  actual  privity  between  the  lender  and  the  other  partner  whom 
26]  he  never  saw.  *Davis  v.  Desauque,  5  Wharton,  531 ;  Houser  v. 
Irvine,  3  Watts  &  Serg.  347 ;  Brown  v.  Clark  (approving  these  cases), 
14  Penn.  St.  (2  Harris),  475. 

Rannet,  J.  Short  and  Palmer  were  partners  in  business,  from 
1836,  to  June  28, 1841.  During  the  existence  of  the  partnership, 
the  firm  borrowed  money  of  one  Sally  Dana,  for  which  a  promis- 
sory note  was  given,  and  several  times  renewed,  and  which  remained 
unpaid,  at  the  time  the  partnership  was  dissolved.  After  the  disso- 
lution, and  on  April  15, 1842,  Short,  in  the  name  of  E.  Short  &  Co., 
with  the  defendant  in  error  as  surety,  executed  a  new  note  to  Mrs. 
Dana,  for  the  principal  and  interest  then  due,  payable  in  one  year.  It 
was  proved  that  the  agent  of  Mrs.  Dana  who  took  this  note,  knew  the 
partnership  was  dissolved ;  and  it  was  further  shown  that  Dodge 
took  the  newspaper  in  which  the  notice  of  dissolution  was  published. 
This  note  was  once  renewed  by  the  same  parties,  and  subsequently, 
and  after  the  death  of  Short,  was  paid  off  by  the  surety.  Dodge, 
who  brought  this  action  to  recover  the  amount  of  Palmer,  as  so 
much  money  paid  for  the  use  of  the  firm. 

On  these  facts  the  counsel  for  Palmer  requested  the  court  to  charge 
the  jury,  that  E.  Short,  after  the  dissolution,  had  no  authority  to 
give  said  notes  to  a  person  having  knowledge  of  the  dissolution,  so 
as  to  bind  the  late  firm  of  E.  Short  &  Co.;  and  the  said  Dodge,  hav- 
ing gone  security  on  the  note  given  after  the  dissolution,  and  with 
notice  of  it,  had  no  right  to  recover  from  Palmer  the  money  paid  by 
him  in  discharge  of  the  note. 

The  court  refused  to  give  these  instructions,  but  charged  the  jury 
that  Short,  after  the  dissolution,  could  not  give  a  note  in  the  name 
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of  the  firm  so  as  to  bind  his  copartner  thereby;  but  if  Short,  in  the 
performance  of  his  agency  in  settling  up  the  business  of  the  firm, 
thought  it  necessary  for  the  interests  of  the  firm  to  renew  the  note, 
and  in  good  faith  obtained  Dodge  as  security  for  that  pui-pose,  he 
(Dodge)  might  recover  from  Palmer  *the  amount  originally  [27 
loaned  to  the  firm,  with  six  per  cent,  interest  thereon. 

As  no  claim  is  made  that  Palmer  came  under  any  direct  engage- 
ments to  Dodge,  or  that  he  ever  authorized  Short  to  execute  this 
particular  note,  or  afterward  recognized  or  ratified  his  act,  it  is  evi- 
dent the  case  must  depend  upon  the  authority  retained  by  Short, 
as  a  member  of  the  dissolved  partnership,  or  upon  that  specially 
derived  from  the  agreement  of  dissolution.  We  have  carefully  con- 
sidered the  case  in  both  these  aspects,  and  can  see  no  sufficient  rea- 
son why  the  instruction  asked  for  should  have  been  refused.  In- 
deed, it  seems  quite  impossible  to  justify  the  refusal,  or  support  the 
charge  as  given,  consistently  with  well-establiehed  and  salutary 
principles,  applicable  to  the  law  of  partnerships. 

During  the  continuance  of  the  partnership,  each  member  has  the 
undoubted  right  to  bind  his  associates  to  the  performance  of  every 
contract  he  may  make  in  the  name  of  the  firm,  within  the  limits 
allowed  by  the  articles  of  association  ;  and  they  are  equally  bound 
to  third  persons,  having  no  notice  of  any  special  limitation  of  his 
power,  upon  all  contracts  within  the  scope  and  objects  of  the  part- 
nership, although  he  may  have  overstepped  such  limitations.  In 
such  cases,  the  contracting  partner  acts  for  himself,  and  as  the  au- 
thorized agent  of  his  copartners.  His  authority,  it  is  true,  need  not 
necessarily  arise  from  the  express  terms  of  the  partnership  agree- 
ment, but  the  law  implies  it  from  the  community  of  interest  and 
joint  object  for  which  the  association  is  formed ;  and,  as  it  is  ordi- 
narily necessary  to  the  attainment  of  its  ends,  reasonably  infers  the 
power  of  each  to  act  for  all,  as  within  the  understanding  and  con- 
templation of  the  parties.  They  are  supposed  to  have  reposed  this 
confidence  in  each  other,  and  however  much  it  may  be  abused,  in 
behalf  of  innocent  third  persons,  the  conclusive  answer  is,  that  the 
loss  must  fall  upon  those  who  have  given  the  ability  to  do  the  wrong. 

This  capacity  continues  as  long  as  the  joint  operations  of  the 
*firm  endure,  and  contracts  are  necessary  to  accomplish  its  pur-  [28 
poses.  For  the  protection  of  third  persons,  it  may  continue  longer. 
As  the  period  of  its  dissolution,  by  the  agreement  of  the  parties, 
may  only  be  known  to  themselves,  the  law  exacts,  not  only  that 
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they  should  hold  themBelves  oat  no  longer  as  operating  jointly,  but 
that  they  use  reasonable  diligence  to  advise  others  of  the  termina 
tion  of  their  previous  connection.  As  to  those  who  have  previously 
dealt  with  the  firm,  the  notice  must  be  actual ;  as  to  others,  public 
notice  in  some  newspaper  circulating  in  the  neighborhood  is  sufii 
cient,  if  even  that  is  required. 

In  such  cases,  the  other  partners  are  charged  for  thdr  negligence 
in  omitting  to  perform  a  duty  which  the  law  requires  at  their  hands, 
intended  to  protect  third  persons  against  the  unauthorized  acts  of 
their  associates.  But  where  no  question  of  notice  intervenes,  the 
dissolution  works  an  absolute  and  unqualified  revocation  of  all 
power  and  authority  in  either  of  the  partners  to  bind  the  others  to 
any  new  engagement,  contract,  .or  promise.  In  the  language  of 
Judge  Story  (Story  on  Part,  sec.  322):  "None  of  the  partners 
can  create  any  new  contracts  or  obligations  binding  upon  the  part- 
nership ;  none  of  them  can  buy  or  sell,  or  pledge  goods  on  account 
thereof;  none  of  them  can  indorse  or  transfer  the  partnership  se- 
curities to  third  persons,  or  in  any  other  way  make  their  acts  the 
acta  of  the  partnership.  In  short,  none  of  them  can  do  any  act,  or 
make  any  disposition  of  the  partnership  property  or  flinds,  in  any 
manner  inconsistent  with  the  primary  duty,  now  incumbent  on  all 
of  them,  of  winding  «p  th^  wliole  concerns  of  the  partnership,^^ 

As  the  dissolution  finds  the  engagements  of  the  company,  they 
must  remain  until  liquidated  and  paid,  unless  all  the  partners  con- 
sent to  come  under  new  engagements  or  otherwise  change  their 
character.  But  while  the  law  thus  effectually  revokes  the  implied 
authority  of  each  partner  to  incur  new  obligations  for  his  fellows, 
it  leaves  upon  each  of  them  the  duty,  and  continues  to  each  the  right, 
29]  of  doing  whatever  is  necessary  to  collect  the  *debt8  due  to  the 
partnership,  and  to  adjust,  settle,  and  pay  its  debts.  "  For  (as  stated 
by  the  same  author)  aU  these  acts,  if  done  honafide,  are  for  the  ad- 
vancement and  consummation  of  the  great  objects  and  duties  of  the 
partners  upon  the  dissolution,  to  wind  up  the  whole  partnership  con- 
cern and  divide  the  surplus,  if  any,  among  them,  after  all  debts  and 
charges  are  extinguished." 

This  right  of  each  of  the  partners  to  participate  in  the  settle- 
ment of  its  concerns,  can  not  be  interfered  with  by  his  copartners, 
without  subjecting  them  to  the  controlling  power  of  a  court  of 
equity ;  but  it  may,  of  course,  be  voluntarily  relinquished  by  him- 
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self,  or  he  may,  if  he  sees  fit,  invest  them  with  more  extended 
authority  than  the  law  will  imply  in  their  hehalf. 

Appended  to  the  notice  of  dissolution  signed  by  the  partners, 
and  published  in  this  case,  is  this  clause:  "The  remaining  un» 
settled  business  of  the  firm  will  be  adjusted  by  E.  Short,  who  is 
hereby  authorized  to  close  all  business  transaotions  of  the  late 
firm."  This  notice  is  good  evidence  of  the  agreement  of  the 
parties,  and  conclusive  in  favor  of  third  persons  who  have  dealt 
with  Short,  relying  upon  it.  But  no  one  could  or  had  a  right  to 
understand  it  as  authorizing  Short  to  do  more  than  to  adjust  and 
settle  the  unfinished  business,  and  close  up  the  transactions  of  the 
firm.  This  power  he  had  without  the  agreement ;  it  added  noth- 
ing to  the  authority  which  the  law  gave,  and  took  nothing  from 
it.  Without  the  agreement.  Palmer  would  have  had  equal  au« 
thority,  and  the  utmost  effect  that  can  be  given  to  the  stipulation, 
would  be  to  consider  it  as  a  surrender  of  the  right  by  him,  and 
as  having  invested  Short  alone  with  the  power  before  possessed  by 
both. 

There  is  not  a  word  in  it  to  indicate  an  intention  to  confer  upon 
him  the  authority  to  create  new  obligations.  He  is,  therefore, 
remitted  to  his  power  as  a  partner,  and  considered  in  that  light,  it 
is  very  clear,  he  possessed  no  such  authority.  The  elementary 
books  and  adjudged  cases  speak  an  almost  uniform  language  upon 
the  subject. 

*In  Bell's  Commentaries  (2  vol.  644),  it  is  said:  "After  [30 
dissolution,  no  valid  draft,  acceptance,  or  indorsation  can  be  made 
by  the  firm ;  and  it  is  no  authority  to  do  so^  if  any  one  partner 
is,  in  the  notice^  empowered  to  receive  and  pay  the  debts  of  the  com* 
pany.  The  indorsation,  draft,  or  acceptance  must  he  done  by  all 
the  partners^  or  by  one  specially  empowered  so  to  act  for  them." 
And  he  confines  the  power  to  ^^acts  of  administration  which  are 
necessary  for  winding  up  the  concern." 

CoUyer  on  Partnership,  in  section  541,  says :  "  Where  a  bona  fide 
dissolution  has  taken  place,  the  retiring  partners  are  not  to  be 
bound  by  instruments  negotiated  in  the  name  of  the  original  firm 
after  such  dissolution,  even  though  they  are  negotiated  by  a  partner 
authorized  to  settle  the  partnership  concerns''  To  the  same  effect, 
see  3  Kent's  Com.  (5  ed.)  63 ;  Story  on  Part.,  sec.  322. 

In  England,  Abel  v.  Sutton,  3  Esp.  110,  is  the  leading  case,  and 

has  been  uniformly  followed  ever  since. 
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In  that  case,  a  promissory  note  due  to  the  firm  at  the  time  of 
dissolution,  was  afterward  indorsed  in  the  name  of  the  firm  by  a 
partner  who  had  authority  to  settle  and  liquidate  the  partnership 
effects,  of  which  notice  had  been  given  in  the  Gazette ;  suit  was 
brought  by  the  indorsee  to  charge  all  the  members  of  the  firm  as 
indorsers  of  the  note. 

For  the  plaintiff,  it  was  insisted : 

1.  That  if  the  note  existed  before  the  dissolution,  a  partner 
having  authority  to  settle  and  liquidate  the  partnership  accounts,  had 
a  right  to  put  the  partnership  name  upon  it,  and  that  a  bona  fide 
bolder  might  resort  to  all  the  partners. 

2.  That  if  the  indorsing  partner  raised  money  by  sale  of  the 
note,  and  applied  it  in  payment  of  the  partnership  debts,  it  was 
money  had  and  received  to  the  use  of  the  partners,  and  all  would 
be  liable. 

Lord  Kenyon  most  emphatically  denied  both  of  these  proposi- 
tions, and  held  that  a  recovery  could  not  be  had  on  the  indorse- 
31]  ment,  *or  on  the  money  counts,  against  any  but  the  indorsing 
partner.  He  says:  "To  contend  that  this  liability  to  be  bound 
by  the  acts  of  his  partner,  extends  to  time  subsequent  to  the  dis- 
solution, is,  in  my  mind,  a  most  monstrous  proposition.  A  man, 
in  that  case,  can  never  know  when  he  is  to  be  at  peace,  and  re- 
tired from  all  concerns  of  the  partnership." 

In  that  country,  from  that  day  to  this,  there  has  been  a  constant 
and  most  decided  leaning  against  giving  effect  to  new  contracts, 
notes,  or  other  instruments  made  by  a  partner  for  the  firm  after 
dissolution,  as  will  be  seen  by  the  cases  of  Pindar  v,  Wilkes,  1  Mar- 
shall, 248;  same  case,  5  Taunt.  612;  Kilgour  v.  Finlyson,  1  H. 
Black.  155. 

One  of  the  earliest  American  cases  is  that  of  Hackley  t;.  Patrick 
and  Hastie,  3  Johns.  536.  Patrick  and  Hastie  were  partners  in 
trade ;  they  dissolved  their  partnership,  and  made  publication  of 
their  dissolution.  The  advertisement  requested  all  persons  having 
nny  unsettled  business  with  the  firm,  to  call  on  Hastie  for  adjust- 
ment of  the  same. 

Two  years  afterward,  the  plaintiffs  exhibited  an  account  against 
the  firm,  on  which  Hastie  indorsed  for  the  firm  an  acknowledgment 
that  it  was  due.  Suit  was  brought  on  this  account  against  Patrick 
and  Hastie,  and  the  question  was,  whether  the  acknowledgment 
was  sufficient  to  charge  the  defendant,  Patrick?  The  court  said : 
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"  It  was  a  clear  case,  that  Hastie  could  no  more  bind  his  copartner 
by  this  acknowledgment,  than  he  could  do  it  by  giving  a  promis- 
sory note  in  the  name  of  the  firm.'* 

Martin  r.  Walton  &  Co.,  1  McCord,  16,  is  another  American  case 
of  early  date.  In  that  case,  the  firm  of  Walton  &  Co.  had  been  dis- 
solved, and  notice  given  by  advertisement  that  Walton,  one  of  the 
partners,  was  authorized  to  settle  the  concerns  of  the  partnership. 
At  the  time  of  the  dissolution  of  the  firm,  it  was  indebted,  by  note, 
to  the  plaintiff.  After  the  dissolution,  the  note  then  in  question 
was  given  by  Walton,  in  the  name  of  the  firm,  as  a  renewal  note, 
and  the  question  was,  whether  this  note  was  ^binding  on  the  [32 
other  partners.  The  court  said  :  "  There  is  no  doubt,  that  if  the 
note  was  given  after  the  dissolution  of  the  partnership,  and  the 
plaintiff  had  notice  of  it,  the  firm  are  not  bound.  An  authority  to 
one  of  a  copartnership  to  settle  the  affairs^  receive  and  pay  the  debts, 
does  not  warrant  him  to  draw  a  bill  or  give  a  promissory  note  in 
the  partnership  name." 

In  Sanford  v.  Nickles^  4  Johns.  227,  the  disability  of  a  partner 
after  dissolution  to  indorse  bills  given  before  the  dissolution,  even 
if  he  had  authority  to  settle  the  partnership  affairs,  is  held  to  be 
settled  law. 

This  question  again  came  up  at  a  much  later  period,  and  was 
elaborately  considered  by  the  Supreme  Court  of  New  York,  in  the 
case  of  the  National  Bank  v.  Norton  and  others,  1  Hill,  572. 

That  was  an  action  of  assumpsit  against  the  defendants,  as 
makers  and  indorsers  of  a  promissory  note.  The  note  was  dated 
in  January,  1840,  and  purported  to  have  been  indorsed  by  Seaman 
and  Norton  as  first  indorsers,  and  by  Henry  J.  Seaman  as  second 
indorser.  Seaman  &  Norton  was  the  name  of  a  former  firm, 
composed  of  Henry  J.  Seaman  and  the  defendant,  Norton.  Both 
indorsements  were  in  the  handwriting  of  Seaman.  The  firm  was 
dissolved  in  1837,  and  notice  of  the  dissolution  was  then  published. 
The  advertisement  was  in  these  words,  viz ; 

"  The  copartnership  heretofore  existing  between  the  subscribers, 
under  the  firm  of  Seaman  &  Norton,  is  this  day  dissolved  by 
mutual  consent.  The  business  of  the  firm  will  be  settled  by  Henry  J. 
Seaman,  wJio  is  duly  authorized  to  sign  the  name  of  the  firm  for  that 
purpose.'' 

A  short  time  prior  to  the  dissolution,  the  National  Bank  had  dis- 
counted for  the  firm  of  Seaman  &  Norton,  a  note  drawn  by  the 
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same  makers  with  the  one  then  in  question,  and  indorsed  by  the 
firm.  That  note  was  held  by  the  bank  when  the  dissolution  took 
place.  It  had  been  renewed  from  time  to  time  by  the  same  parties, 
33]  and  the  note  then  in  question  was  given,  by  way  of  ^renewal, 
for  the  balance  then  remaining  due  on  the  loan.  The  question 
was,  whether  the  partner,  Norton,  was  liable  ? 

The  court,  in  the  first  place,  lay  down  and  enforce  the  doctrine 
as  settled  law,  that  one  partner,  after  dissolution,  can  not  bind  the 
others  even  by  the  renewal  of  a  partnership  note.  They  then  pro- 
ceed to  say :  *^  The  note  in  question,  a  renewal  note,  which  had  been 
running  in  bank  before  the  dissolution,  was  renewed  by  Seaman, 
one  of  the  partners,  afterward.  It  wfus,  of  course,  void  in  respect 
to  Norton,  his  copartner,  unless  a  power  of  renewal  was  expressly 
delegated  at  the  time  of  the  dissolution.  The  plaintifBa  claim  that 
such  power  was  delegated,  and  base  themselves  on  the  clause  in 
the  advertisement  of  dissolution,  declaring  that  the  business  of 
the  firm  was  to  be  settled  with  Seaman,  who  was  authorized  to 
sign  the  name  of  the  firm  for  that  purpose.  This  was  no  more 
than  a  power  to  liquidate  partnership  demands,  and  sanction  the 
liquidation  by  the  firm  name.  It  gave  no  more  power  to  renew  the 
old  note,  than  to  give  one  payable  in  chattels." 

The  court  review  and  comment  upon  the  above-mentioned  cases 
of  Abel  V.  Sutton,  3  Esp.  110 ;  Martin  v.  Walton,  1  MoCord,  16 ; 
and  Hackley  v,  Patrick  &  Hastie,  3  Johns.  536 — all  three  of 
which,  they  say,  were  in  point.  In  respect  to  them  they  use  this 
language : 

<'  These  were  all  cases  of  express  authority  to  settle  after  disso- 
lution ;  yet  the  first  holds,  that  the  power  did  not  extend  to  indors- 
ing a  partnership  note  even  in  liquidation  of  a  partnership  debt  In 
the  second,  it  was  denied  to  be  a  power  of  renewal ;  and  in  the 
third,  a  power  of  adjustvnent  was  denied  to  operate  as  an  authority 
to  sign  an  account  stated.  In  the  case  at  bar,  an  express  power  to 
use  the  name  is  given ;  but  it  is  confined  to  the  purposes  of  adjust- 
ment (settlement).  The  words  did  not  work  an  extension  of  power 
in  any  respect  beyond  the  form  of  doing  the  business." 

The  same  question  came  before  the  Supreme  Court  of  Massa- 
34r]  chusetts  *in  the  case  of  Parker  v.  McComber,  18  Pick.  609. 
There  a  firm,  consisting  of  three  partners,  was  dissolved;  two  of 
them  were  authorized  to  collect  the  debts  and  settle  the  business 
of  the  partnership.  They  indorsed  a  note  due  to  the  firm  at  the 
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time  it  wad  disBolved.    The  qnestion  was,  whether  the  other  part 
ner  was  liable  as  indorser  of  the  note. 

For  the  plaintiff,  it  was  iosisted  that  the  anthority  given  to  the 
two  other  partners  raised  the  inferenoe,  that  it  was  intended  to 
give  them  power  to  negotiate  the  note  then  in  qaestion.  The  oonrt 
said  in  reply:  "We  can  not  perceive  the  correctness  of  this  infer- 
ence. Were  it  sonnd,  each  partner  mast  be  presumed  to  know  of 
all  the  negotiable  bills  and  draA»  dne  to  the  firm  and  unindorsed 
at  the  time  of  the  dissolution.  He  must  be  presumed  to  have  in- 
tended to  give  authority  to  negotiate  them  in  the  name  of  the  firm* 
But  if  this  were  so,  the  general  rule  of  law  would  be,  that  an  au- 
thority to  settle  the  business  would  be  of  course  an  authority  to 
indorse  negotiable  securities;  but  the  general  ruie  is  clearly  the  other 
yfay" 

This  question  arose  also  in  the  State  of  Maine  in  the  case  of  Per- 
rin  V,  Keene,  19  Maine,  357.  There  one  Weston,  a  partner  having 
au^ority  to  close  up  and  settle  the  affairs  of  a  partnership,  sidttled 
an  outstanding  account  and  gave  three  notes  of  the  firm  for  the 
debt,  which  was  divided  into  installments.  Keene,  who  was  a 
member  of  the  dissolved  firm,  resisted  payment.  The  court  said : 
^  Weston  had  no  right  to  sign  the  notes  in  suit  in  the  name  of  thefirmy 
unless  he  derived  it  from  the  authority  given  to  him  to  settle  and 
adjust  the  copartnership  business.  This  does  not  give  him  any 
power  to  make  new  contracts,  or  to  create  new  liabilities  binding 
on  the  firm.  No  such  power  can  be  derived  fh>m  the  agreement 
tiiat  Weston  should  settle  and  close  up  the  business  of  the  firm. 
The  notes,  then,  were  made  and  delivered  mthotU  a^hority^  and  are 
not  valid  against  the  firm." 

And  the  same  doctrine  is  most  explicitly  declared  in  Darling  v. 
Marsh,  22  Maine,  184. 

.  *And  finally,  the  Supreme  Court  of  the  United  States,  in  Bell  [86 
0.  Morrison,  1  Pet.  351,  after  a  very  elaborate  examinaton  of  the 
salject,  thus  announce  the  resi^^t :  "  The  light  in  which  we  are  dis- 
posed to  consider  this  question  is,  that  after  a  dissolution  of  a  part- 
nenriiip,  no  partner  can  create  a  cause  of  action  against  the 
other  partners,  ezoept  by  a  new  authority  communicated  to  him  for 
that  purpose.  It  is  "vdiolly  immaterial  what  is  the  consideration 
which  IS  to  raise  such  cause  of  action;  whether  it  be  a  supposed  pre- 
eaisting  debi  of  the  partnership,  at  any  auxiliary  consideration 
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which  might  prove  beneficial  to  them.  Unless  adopted  by  them, 
they  are  not  bound  by  it," 

Further  illustrations  of  the  doctrine  may  be  found  in  Mitchell  v. 
Ostram,  2  Hill,  520^  Root  v.  Wellford,  4  Munf  215;  Fisher  v. 
Tucker,  1  McCord's  Ch.  172;  Neal  v.  Hassen,  3  McCord,  278;' 
Foultz  V.  Paine,  2  Dessaus.  40 ;  Marvin  v.  Kirk,  2  Humph.  529. 

In  opposition  to  this  prevailing  current  of  authority,  we  are  re- 
ferred to  three  cases  decided  by  the  Supreme  Court  of  Pennsylva- 
nia: Davis  V.  Desauque,  5  Wharton,  531;  Houser  v.  Irvine,  3  Watts 
&  Serg.  347 ;  and  Brown  v.  Clark,  14  Penn.  St.  475.  In  the  first  of 
these  cases,  it  seems  to  have  been  held,  that  a  partner  authorized  to 
close  up  the  afikirs  of  a  dissolved  partnership,  might  renew  a  note 
drawn  by  the  firm,  or  even  borrow  money  on  the  credit  of  the  firm 
to  pay  its  debts ;  which,  if  but  bona  fide,  and  faithfully  applied, 
would  create  a  valid  claim  against  the  other  members  of  the  firm, 
although  the  creditor  had  knowledge  of  the  dissolution.  It  may 
well  be  doubted  whether  the  court  intended,  in  the  two  latter  cases, 
to  press  the  doctrine  so  far,  or  to  approve  of  all  that  is  said  in  that 
case.  Ch.  J.  Gibson,  in  Houser  v.  Irvine,  seems  to  consider  what 
he  calls  the  ruling  principle  of  that  case  to  have  been  an  affirmance 
of  the  authority  of  the  partner  to  renew  the  evidences  of  the  firm's 
indebtedness ;  and  he  admits  that,  *'  by  the  dissolution  of  the  part- 
nership,* the  power  which  each  had  to  bind  the  other  is  at 
36]  *an  end,  except  •  •  •  to  finish  what  remains  to  be  done 
in  order  to  close  its  concerns."  Even  to  this  extent  it  would  find 
little  or  no  support  in  judicial  opinion  out  of  that  state,  although 
it  might  not  be  deemed  a  very  wide  departure  from  principle  when 
the  obligations  of  the  firm  were  not  materially  changed. 

The  case  called  for  an  application  of  the  doctrine  which  allows 
the  acts  and  acknowledgments  of  one  of  the  partners,  after  the  dis- 
solution, to  take  a  contract  of  the  firm  out  of  the  operation  of  the 
statute  of  limitations.  This  doctrine,  originating,  as  Judge  Story 
says,  in  an  unreasoned  decision  of  Lord  Mansfield,  in  Whitcomb  t?. 
Whiting,  Doug.  652,  in  which  his  lordship  " dryly  and  briefly" 
said :  "  Payment  by  one  is  payment  for  all,  the  one  acting  virtually 
as  the  agent  for  the  rest;  and  in  the  same  manner  an  admission  by 
one  is  an  admission  by  all,  and  the  law  raises  the  promise  to  pay 
when  the  debt  is  admitted  to  be  due,"  has  been  very  generally  re- 
pudiated in  this  country,  and  so  far  as  I  am  advised,  uniformly  by 
the  courts  of  this  state.  But  the  very  ground  upon  which  this  con- 
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troversy  has  proceeded,  affords  indubitable  evidence  of  the  general 
acquiescence  in  the  principle  which  denies  the  power  of  one  partner 
to  bind  the  firm  to  new  engagements ;  those  who  support  the  doctrine 
insisting  that  the  acknowledgment  is  a  mere  continuation  of  the 
original  promise,  and  those  who  oppose  it,  regarding  it  as  a  new 
contract  or  promise  springing  out  of,  and  supported  by,  the  original 
consideration. 

We  see  nothing  to  relieve  this  case  from  the  operation  of  this 
settled  principle.  If  we  admit  the  power  to  renew  the  obligations 
of  the  firm  without  increasing  or  materially  changing  its  liabilities, 
or  the  right  of  the  unpaid  creditor  of  the  firm  to  resort  to  his  origi- 
nal obligation,  it  does  not  help  the  defendant.  The  note  to  which 
he  was  a  party  was,  in  substance  and  legal  effect,  widely  variant 
from  that  for  which  it  was  taken.  It  had  different  parties,  a  larger 
amount  upon  interest,  and  a  distant  day  for  payment.  Short  could 
effect  none  of  these  changes  for  the  firm  *without  a  new  [37 
authority.  It  was  his  duty  to  close  up  and  settle  the  partnership 
liabilities,  and  not  to  prolong  them  by  new  credits;  to  deal  with  the 
existing  creditors  of  the  firm,  and  not  to  make  others ;  to  discharge 
its  existing  indebtedness,  and  not  to  add  to  it. 

But  the  creditor  of  the  firm  has  been  fully  paid ;  and  how  has 
Dodge  become  its  creditor  now?  He  surely  could  not  make  himself 
such  without  the  assent  or  request  of  all  its  members.  He  does  not 
claim  that  Palmer  ever  personally  requessed  him  to  assume  or  pay 
any  of  its  liabilities;  and  Short  had  no  power  to  create  the  relation 
of  debtor  and  creditor  between  him  and  Palmer.  He  became  the 
Burety  upon  a  note  which  bound  Short  alone,  at  the  request  of  Short, 
and  is  therefore  the  surety  of  Short,  and  must  look  to  him  alone 
for  indemnity. 

He  stands  in  no  better  condition,  certainly,  than  the  plaintiff  did 
in  the  case  of  Bowman  r.  Blodget,  2  Met.  308,  who,  in  a  suit  against 
both  the  partners  of  a  dissolved  partnership,  for  a  partnership  debt, 
became  the  bail  of  one  of  them,  and  was  obliged  to  pay  the  debt, 
and  in  which  the  court  held  that  he  could  recover  no  part  of  the 
amount  from  the  other  partner. 

We  should  find  no  difficulty  in  holding  that  the  proof  of  the  dis- 
solution was  sufficient  to  charge  Dodge,  in  the  absence  of  any  proof, 
on  his  part,  to  show  that  he  had  dealings  with  the  firm  before  its 
dissolution.  But  this  question  is  wholly  immaterial,  as  the  court, 
in  effect,  took  it  from  the  jury,  and  charged  that  Dodge  would  be 
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entitled  to  recover,  notwithstanding  he  had  notice,  if  Short,  in  good 
faith,  thought  it  necessary  to  renew  the  note,  and  procured  him  to 
become  security  on  it.  In  this  we  think  they  erred ;  and  the  judg- 
ment, so  far  as  the  amonnt  of  this  note  entered  into  it,  must  be 
reyersed. 


88]    Charles  TBOWB&iDaB  v.  Oliysk  T.  Holcomb  vr  al. 

An  Agreement  to  pay  $1,600  in  wool,  at  twenty  cents  per  pound,  may  be  dis- 
charged by  the  payment  of  $1,500  in  money.  That  sum,  and  not  the 
market  value  of  7,500  pounds  of  wool,  is  the  measure  of  damages,  if  the 
wool  be  not  delivered. 

Bill  in  ohancsbt  to  foreclose  a  mortgage;  reserved  in  Geauga 
county.    The  &otB  sufficiently  appear  in  the  opinion  of  the  court 

W.  L.  Perkins,  for  complainant,  made  the  following  points: 

I.  The  right  determination  of  the  suit  depends  on  the  construction 
of  the  agreement  in  the  mortgage  and  notes,  which,  being  of  the 
same  date  and  same  transaction,  altogether  constitute  the  agreemenl 

When  the  terms  of  a  contract  admit  of  more  senses  than  one,  the 
oourt  is  to  construe  it  "so  soon  as  the  true  meaning  of  the  words  in 
which  they  are  conched,  and  the  sarroonding  circumstances,  if  any, 
have  been  ascertained  as  facts  by  the  jury,"  Chitly  on  GontractSi 
8  ed.  73;  1  Greenl.  Bv.,  sec.  277. 

The  language  used  by  a  party  to  a  contract  must  be  construed  aa 
he  supposed  the  other  party  would  understand  it  (vide  Paley's 
Mond  Philosophy),  or  as  the  other  party  had  a  right  to  understand 
it.    Gunnison  v.  Bancroft,  11  Vermont,  493. 

Taking  the  notes  and  mortgage  together,  the  intention  of  the 
parties  was  to  buy  and  sell  a  &rm  for  wool,  and  that  it  should  be 
paid  for  in  7,500  pounds  of  wool ;  and  if  this  suit  had  been  an  action 
at  law  on  the  notes,  no  defense  could  have  been  attempted  against 
that  view  of  the  subject. 

The  objection,  "that  this  proceeding  being  on  the  mortgage  to 
subject  the  land,  Holcomb  being  insolvent,  and  the  mortgage  speci- 
39]  fying  an  indebtedness  of  $1,500,  that  amount  of  money  and  *in- 
ierest  should  pay  it»"  can  not,  with  any  {nropriety,  be  applied  to 
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Holcomb,  for  be  executed  the  notes,  too,  and  the  whole  are  one 
contract. 

n.  It  is  sufficiently  apparent  from  the  mortgage  itself,  that  it 
was  intended  that  the  payment  should  be  in  wool. 

III.  But,  if  it  were  otherwise,  are  not  Button,  Cushman,  and 
Richmond  chargeable  with  notice  of  the  existence  and  contents  of 
the  notes  ? 

What  puts  a  party  on  inquiry  is  sufficient  notice.  A  deed  which 
refers  to  another  deed,  or  "whicli  leads  the  purchaser  to  another 
fact,''  gives  him  notice  of  such  other  deed  or  fact.  2  Leading  Caaee^ 
in  Equity  (pt.  1),  IrOO,  103;  Bolles  v.  Chauncey,  8  Conn.  390;  Si- 
goumey  v.  Munn  et  al.,  7  Conn.  324.  "A  purchaser  who  has  actual 
notice  of  one  instrument  affecting  an  estate,  has  constructive  notice 
of  all  other  instruments  to  which  an  examination  of  the  first  could 
have  led  him."  2  L.  C.  in  Equity  (pt.  1),  103;  Moore  v,  Bennett, 
2  Ch.  C.  246;  Coppen  v.  Femeyhough,  2  Bro.  C.  C.  291. 

The  mortgage  is  referred  to  by  recital  in  each  of  the  deeds,  to 
Button,  Cushman,  and  Richmond,  and  the  mortgage  shows  that 
notes  were  given  for  the  wool. 

One  purchased  an  estate  with  notice  of  a  post-nuptial  settlement, 
not  recited  in  the  deed ;  the  court  held  he  should  have  gone  to  the 
wife's  relations,  who  were  parties  to  the  deed,  and  made  inquiry 
whether  it  was  voluntary,  or  made  in  pursuance  of  an  agreement 
before  man-iage.  2  Leading  Cases  in  Equity  (pt.  1),  104;  Perrors 
v.  Cherry,  2  Bridg.  Dig.  689;  2  Vem.  384. 

Whatever  is  sufficient  to  direct  attention  of  the  purchaser  to  prior 
rights  and  equities  of  third  persons,  and  to  enable  him  to  ascertain 
their  nature  by  inquiries,  will  operate  as  notice.  2  Leading  Cases 
in  Equity,  116,  and  numerous  cases  there  cited.  To  the  same  pur- 
pose is  Hurd  v.  Vattier,  1  McLean,  118. 

Mr.  Perkins  also  cited  the  following  authorities :  Edgar  t?.  Bois, 
1  Serg.  &  R.  445;  Price  v.  Introbe,  Harper,  111 ;  *Wilson  v.  [40 
George,  10  N.  H.  445 ,  McDonald  v.  Hodge,  5  Haywood,  85 ;  Lang- 
try  V.  Walker,  6  Humph.  336;  Hixon  v,  Hixon,  9  Humph.  33; 
Sedgwick  on  Dam.  241 ;  Henry  Petoe's  case,  9  Coke,  77. 

IV.  The  plaintiff  is  entitled  to  a  decree  for  the  highest  price  on 
the  quantity  of  wool  in  each  note,  between  the  time  when  it  was 
due  and  the  day  of  decree,  with  interest  from  the  time  of  such 
highest  price.  Chipman  on  Con.  285;  Clark  v  Pinney,  7  Cow. 
212;  West  v.  Pritchard,  19  Conn.  217. 
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RiMLe  ds  Thrasher ^  for  defendants : 

I.  Eiehmond  can  be  reached  only  through  the  mortgage.  He  ia 
by  it  advised  that  there  are  notes  only,  and  is  permitted  to  presume 
that  they  are  in  ordinary  form;  or,  at  the  most,  that  they  conform 
to  the  mortgage. 

II.  But  even  if  Eiehmond  is  charged  with  notice  of  the  terms  of 
the  "  wool  notes,"  he  can  not  be  affected  by  them.  Whatever  may 
be  the  rights  of  the  plaintiff  at  law  on  those  notes  against  the 
maker,  he  can  enforce  none  against  Eiehmond.  His  liability  is 
measured  by  the  mortgage,  and  that  expressly  provides,  that  it 
shall  b^  void  on  the  payment  of  the  debt,  not  according  to  the  tenor 
and  effect  of  the  notes,  bat  according  to  the  terms  of  the  mortgage; 
and  when  those  terms  are  complied  with,  the  cloud  vanishes:  and 
if  the  plaintiff  has  not  received  Ml  redress,  he  must  seek  it  else- 
where, through  other  channels. 

in.  This  is  a  contract  for  the  payment  of  a  debt  of  $1,500,  in 
wool,  at  twenty  cents  per  pound,  and  not  to  be  treated  as  a  mere 
contract  for  the  delivery  of  property.  We  are  not  aware  that  any 
decision  in  Ohio  has  settled  the  amount  recoverable  for  the  non- 
payment of  such  a  contract,  in  the  property  specified.  We  think, 
however,  that  the  case  of  Newman  r.  Eobert,  5  Ohio,  349,  recog- 
nizes the  doctrine,  that  it  would  be  the  originally  expressed  sum 
in  money. 

Under  this  head,  counsel  cited:  Pothier  on  Ob.,  No.  497 
41]  *Chipman  on  Con.  35,  36;  Perry  v.  Smith,  22  Vt.  301 
Smith  v.  Smith,  2  Johns.  235;  Brooks  v.  Hubbard,  3  Conn.  58 
Baker  v.  Mair,  12  Mass.  120;  12  Sm.  &  M.  495. 

Thurman,  C.  J.  March  11,  1847,  Oliver  T.  Holcomb,  in  con- 
sideration of  the  sale  and  conveyance  by  Philander  Farr  to  him, 
of  a  farm  in  Geauga  county,  made  his  seven  promissory  notes,  pay- 
able in  wool  to  Farr  or  bearer  on  July  Ist,  in  the  years  1848  to  and 
including  1854,  respectively;  the  first  two  being  for  1,000  pounds 
each,  and  the  remaining  five  for  1,100  pounds  each.  These  notes 
are  alike  in  form,  the  only  difference  being  in  the  amounts  and 
times  of  payment,  as  above  stated.  The  following  is  a  copy  of  one 
of  them: 

"  For  value  received,  I  promise  to  pay  Philander  Farr  or  bearer, 
1,000  pounds  of  wool  by  the  1st  day  of  July,  1849,  provided  that 
34 
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this  note  and  the  payments  are  to  be  on  all  the  conditions  and  stip- 
ulations in  a  mortgage  given  bv  said  Holcomb  to  said  Farr,  to 
secure  the  payment  of  this  and  other  wool  notes,  dated  the  11th  day 
of  March,  1847 ;  this  wool  to  be  delivered  at  my  house. 

(Signed,)  "  Olivbb  T.  Holoomb. 

"  Chardon,  March  11, 1854." 

At  the  same  time  and  upon  the  same  consideration,  Holcomb 
reconveyed  the  farm  to  Farr  by  the  mortgage  deed  referred  to  in 
the  notes,  the  condition  of  the  mortgage  being  in  these  words : 

"  Whereas,  Oliver  T.  Holcomb  is  indebted  to  the  said  Farr  in  the 
sum  of  $1,500,  to  be  paid  in  wool  at  the  times  and  in  the  manner 
following,  to  wit :  1,009  pounds  by  the  1st  day  of  July,  1848 : 1,000 
pounds  by  the  1st  day  of  July,  1849 ;  and  1,100  pounds  payable 
each  year  for  five  years  from  said  1st  day  of  July,  1849 — and  said 
payments  are  not  to  draw  interest — making  in  all  7,600  pounds  of 
wool.  It  is  always  understood  between  the  parties  to  this  instru- 
ment that  the  said  Farr  is  not  to  have  the  right  to  sue  the  said 
Holcomb  upon  any  of  the  above  *payments,  or  to  foreclose  [42 
this  mortgage,  provided  one-half  of  each  note  is  paid  when  due, 
until  the  last  payment  becomes  due  (should  said  Holcomb  fail  to 
pay  the  same  as  they  become  due).  And  it  is  further  agreed  by  the 
said  parties,  that  if  said  Holcomb  shall  not  have  wool  enough  to 
pay  the  full  amount  of  each  payment  as  they  become  due,  that  the 
said  Farr  shall  receive  whatever  wool  he  (said  Holcomb)  may  have 
to  turn  out  on  each  payment  when  it  becomes  due,  at  twenty  cents 
per  pound,  and  cancel  so  much  of  said  indebtedness  as  said  wool 
will  come  to  at  that  price.  Now,  if  said  Oliver  T.  Holcomb,  his 
heirs,  assigns,  etc.,  shall  well  and  truly  pay  the  aforesaid'  amount 
of  wool,  according  to  the  terms  of  this  instrument,  to  said  Philander 
Farr,  or  assigns,  then  the  above  deed  to  be  void." 

April  6, 1847,  Farr  sold  and  assigned  the  notes  and  mortgage 
to  one  Searls,  who,  j  on  September  27, 1847,  sold  and  assigned  the 
same  to  the  complainant. 

July  1, 1848,  the  first  note  fell  due  and  was  paid  in  wool. 

July  31,  1848,  Holcomb  and  wife,  by  quitclaim  deed,  released 
all  their  interest  in  the  farm  to  Farr. 

December  8,  1848,  Farr  and  wife  conveyed  it  to  Rodney  B. 
Dutton,  subject  to  the  mortgage. 
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November  22, 1849,  Dutton  conveyed  it  to  Levi  CxLshman,  sub- 
ject to  the  mortgage. 

April  18,  1851,  Cushman  and  wife  conveyed  all  but  twenty- 
five  acres  to  Lansing  Richmond. 

When  the  notes  payable  July  1, 1849, 1850,  and  1851,  matured, 
they  were  respectively  presented  for  payment,  and  payment  in 
wool  demanded,  which  was  refused,  .and  a  right  asserted  to  pay  in 
money  one-half  of  each  note  at  the  rate  of  twenty  cents  for  each 
pound  of  wool,  viz.,  $100  on  each  note.  This  claim  the  complainant 
denied,  but  he  agreed  to  and  did  receive  the  money  oflfered,  with  the 
understanding,  however,  that  he  should  not  be  thereby  prejudiced 
in  his  right,  if  such  right  he  had,  to  recover  the  excess  which  might 
exist  by  estimating  the  wool  at  the  then  current  market  price  of 
wool. 

43]  *This  bill  is  filed  to  foreclose  the  mortgage,  the  complainant 
contending  that  one-half  of  the  matured  notes  has  not  been  paid, 
and  that  consequently  he  is  entitled  to  foreclose  for  the  full  amount 
of  these  notes  less  the  sums  paid.  This  position  rests  upon  the  as- 
sumption, that  the  debt  could  be  discharged  only  by  the  payment 
of  wool,  or  the  current  market  value  of  wool.  If  it  could  be  dis- 
charged by  the  payment  of  money,  at  the  rate  of  twenty  cents  for 
each  pound  of  wool,  then,  as  one-half  of  the  notes,  thus  estimated, 
was  duly  paid,  it  is  admitted  that  the  bill  can  not  be  sustained ;  the 
terms  of  the  condition  of  the  mortgage  forbidding  it. 

The  notes  and  mortgage  must  be  construed  together.  They  refer 
to  each  other,  and  are  but  parts  of  one  contract.  This  is  more 
plainly  the  case  than  is  usual  in  such  transactions,  since  very  im- 
portant provisions  contained  in  the  condition  of  the  mortgage  are 
made  parts  of  the  notes  by  their  very  terms.  Thus  construed,  we 
are  of  the  opinion  that  the  legal  eflPect  of  the  contract  is  an  under- 
taking to  pay  $1,500  in  money ,  or  in  wool  at  twenty  cents  per  pound, 
to  wit,  7,500  pounds,  at  the  option  of  the  payer.  Upon  no  other 
construction  can  certain  terms  of  the  mortgage-condition  be  ac- 
counted for.  Thus  it  is  therein  recited  that  "  Holcomb  is  indebted 
to  the  said  Farr  in  the  sum  of  $1,500  to  be  paid  in  wool,"  etc.  Now, 
if  the  complainant  is  right,  this  recital  is  worse  than  useless ;  it  is  a 
falsehood.  Upon  the  complainant's  construction,  Holcomb  did  not 
owe  Farr  $1,500,  but  owed  him  7,500  pounds  of  wool,  the  non- 
delivery of  which  might  create  a  liability  for  more  or  less  than  $1,500, 
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according  to  what  might  be  the  market  price  of  wool  at  the  maturity 
of  the  notes. 

Again,  "  It  is  further  agreed  by  the  said  parties,"  says  the  condi- 
tion, "that  if  said  Holcomb  shall  not  have  wool  enough  to  pay  the 
full  amount  of  each  payment  as  they  become  due,  that  the  said 
Parr  shall  receive  whatever  wool  he  (said  Holcomb)  may  have  to 
turn  out  on  each  payment  when  it  becomes  due,  at  twenty  cents  per 
pound,  and  cancel  so  much  of  said  indebtedness  *as  said  wool  [44 
will  come  to  at  that  priced'  Why  this  mention  of  "  twenty  cents 
per  pound,"  this  reference  to  "  said  indebtedness  " — ^to  wit,  the 
before-mentioned  indebtedness  of  $1,500 — and  these  words,  "  that 
price,"  if  it  was  not  the  understanding  of  the  parties  that  the  debt 
was  $1,500,  to  be  discharged  either  by  the  payment  of  money  or  of 
wool  at  the  rate  of  twenty  cents  per  pound  ? 

In  any  other  view  these  expressions  ought  not  to  be  in  the  instru- 
ment, and  we  would  be  forced  to  disregard  their  plain  import,  and 
to  decide  that  they  were  inserted  without  any  object.  This  we  are 
not  at  liberty,  upon  any  just  principle  of  construction,  to  do. 

That  an  agreement  to  pay  $1,500  in  wool,  at  twenty  cents  per 
pound,  may  be  discharged  by  the  payment  of  that  sum  in  money, 
that  that  sum  is  the  measure  of  damages  if  the  wool  be  not  delivered, 
is,  we  think,  the  law,  both  on  reason  and  authority.  We  are  aware 
that  there  are  decisions  that  the  market  value  of  the  wool  is  the 
measure  of  damages,  but  we  do  not  think  they  are  sound.  Upon 
this  question,  the  rule  of  the  civil  law  is  thus  stated  in  Pothier  on 
Obligations,  No.  497  :  "All  agreements  to  pay  in  specific  articles  are 
presumed  to  be  made  in  favor  of  the  debtor,  and  he  may,  in  all  cases, 
pay  the  amount  of  the  debt  in  money  in  lieu  of  the  articles  which, 
by  the  terms  of  the  contract,  the  creditor  had  agreed  to  receive,  in- 
stead of  money." 

With  perhaps  some  qualification  of  the  generality  of  this  lan- 
guage, this  is  also  the  rule  of  the  common  law. 

In  Chipman  on  Contracts,  35,  it  is  said :  "  K  A  give  B  a  note  for 
$100,  payable  at  a  fiiture  day,  in  wheat  at  75  cents  per  bushel,  and 
wheat  on  the  day  of  payment  be  $1  per  bushel,  A  may,  at  his  election, 
pay  in  wheat  at  75  cents  per  bushel,  or  $100  in  money." 

To  the  same  eflFect  are  Perry  v.  Smith,  22  Vt.  301;  Smith  v. 
Smith,  2  Johns.  235  j  Pinney  v.  Gleason,  5  Wend.  393;  Brooks  v. 
Hubbard,  3  Conn.  58 ;  Baber  v.  Mair,  12  Mass.  121 ;  Mettler  v.  Moore, 

1  Black.  342. 
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45]    *A  collection  of  the  authorities  on  both  sides  of  this  ques 

tion  may  be  found  in  2  Parsons  on  Contracts,  490. 

In  this  state,  we  think  that  the  rule  to  which  we  hold  has  always 

prevailed. 

BUI  dismissed. 


Joseph  Bloom  and  others  f;.  Samttel  Nooglb  and  others. 

N.  heing  largely  indehted,  and  in  an  amonnt  heyond  the  yalae  of  all  his  proiH 
erty,  made  an  agreement  in  writing  with  four  of  his  creditors,  by  which  he 
bound  himself  to  execute  a  mortgage  to  one  of  them,  who  agreed  to  sign 
notes  as  surety  to  the  others,  upon  certain  real  estate  for  the  security  of  all 
the  claims;  and,  at  the  same  time,  delivered  to  the  agent  of  the  creditors 
certain  title  papers  to  the  property  agreed  to  be  mortgaged.  N.,  afterward 
revising  to  perform  the  agreement,  made  a  general  assignment  of  his  prop- 
erty for  the  benefit  of  all  his  creditors.  Upon  a  bill  filed  to  compel  the  ex- 
ecution of  the  mortgage,  and  to  set  aside  the  assignment,  or  give  these 
creditors  a  parmount  lien  upon  the  property :  Held — 

1.  That  the  agreement  created  no  lien  upon  the  land  in  favor  of  the  complain- 

ants, as  against  other  creditors,  deriving  an  interest  under  the  assignment. 

2.  Upon  general   equity  principles,  unafiected  by  statutory  provisions,  an 

agreement  in  veiling,  for  a  mortgage,  is  a  valid  contract,  fixing  a  specific 
lien  upon  the  property;  and  will  be  specifically  enforced  by  a  court  of 
chancery  against  the  party,  and  all  subsequent  purchasers  from  him  with 
notice,  as  well  as  against  any  general  assignment,  either  voluntary  or  by 
operation  of  law,  for  the  benefit  of  his  creditors. 

3.  As  between  the  parties  to  such  a  contract,  the  agreement  is  valid  and  effectual 

in  this  state,  and  a  specific  performance  may  be  enforced. 

4.  But  no  effect  whatever  can  be  given  to  it,  consistently  with  section  7  of  the 

act  of  June  1, 1831,  to  provide  for  the  proof,  acknowledgment,  and  recording 
of  deeds,  etc.,  as  against  third  persons  who  have  subsequently  acquired  the 
legal  title  to,  or  a  lien  at  law  upon,  the  property  to  which  it  relates. 
6.  By  the  positive  provisions  of  that  section,  as  construed  by  the  declaratory 
46]  *act  of  March  16, 1838,  and  repeated  decisions  of  this  court,  as  against 
such  third  persons,  mortgages  have  no  effect,  either  at  law  or  in  equity,  until 
delivered  to  the  recorder  of  the  proper  county  for  record. 

6.  The  legal  rights  of  such  persons  can  not  be  displaced  at  the  instance  of  the 

holder  of  a  prior  unrecorded  mortgage,  or  contract  for  a  mortgage,  although 
acquired  with  notice  of  such  mortgage,  or  of  the  existence  of  such  contract; 
the  object  of  the  law  being  to  avoid  all  the  vexed  questions  of  notice,  actual 
or  constructive,  in  determining  priorities  of  lieu. 

7.  A  creditor  of  an  insolvent  debtor,  or  one  having  assumed  liabilities  for  him 

as  surety,  may  lawfully  take  firom  him  a  mortgage  to  secure  such  debt,  or  save 
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harmless  from  such  liability ;  and,  as  the  reward  of  such  diligence,  will  be 
protected  in  the  priority  thus  obtained. 

8.  But  if  he  attempts  to  extend  the  lien  beyond  the  necessity  of  his  own  indem^ 

nity,  and  secure  the  debt  of  any  other  creditor,  the  mortgage  is,  in  substance 
and  legal  effect,  an  assignment  within  the  provisions  of  the  act  of  1838, 
relating  to  assignments  by  insolvent  debtors ;  and  the  mortgagee,  being  a 
trustee  for  such  other  creditor,  under  that  act,  becomes  a  trustee  for  all  the 
creditors  of  the  mortgagor. 

9.  This  act  can  not  be  evaded  by  assuming  a  liability  as  surety  forthe  insolvent 

debtor,  as  a  part  of  the  transaction  by  which  the  mortgage  is  taken.  If,  in 
this  case,  therefore,  the  mortgage  had  been  executed,  or  should  be  now  de- 
creed, the  security  would  inure  to  the  benefit  of  all  the  creditors  of  the 
mortgagor. 

In  chancery,  reserved  in  the  district  court  in  Darke  county. 

The  facts  of  this  case,  so  &r  as  it  is  necessary  to  state  them,  are 
as  follows : 

Noggle  was  indebted  to  complainants,  February  22,  1849,  as 
follows : 

"To  Stewart  &  GaUigher $1,690  00 

J.  &  J.  Slevin 648  14 

Joseph  Bloom 278  28 

Hiram  Bloom 390  42 

$3,006  94" 

C.  C.  Waldo  was  indebted  to  Noggle  in  $1,131— of  which  $200 
♦were  payable  on  demand,  $465.50  in  twelve  months,  and  [47 
$465.50  in  sixteen  months,  without  interest.  No  notes  were  executed 
for  this  indebtedness.  Noggle  was  at  the  time  mentioned  heavily 
embarrassed  by  indebtedness  to  other  persons  as  well  as  the  com- 
plainants. On  the  day  first  mentioned,  a  memorandum  of  agree- 
ment was  made  and  signed  as  follows : 

"  This  memorandum  witnesseth,  that,  whereas,  Samuel  Noggle  is 
indebted  to  Joseph  Bloom,  Stewart  &  GaUigher,  J.  &  J.  Slevin,  and 
Hiram  Bloom,  and  said  Samuel  Noggle  proposes  to  give  said  cred- 
itors security,  if  they  give  him  time,  or  to  such  as  may  give  time ; 
it  is  therefore  understood  and  agreed  as  follows :  that  said  Samuel 
Noggle  shall  pay  Stewart  &  GaUigher  one  note  due  on  C.  C.  Waldo 
for  $200,  one  note  on  same  in  sixteen  months  for  $465.50,  subject  to 
discount  of  interest  due,  and  balance  of  their  claim,  not  exceeding 
nine  hundred  and  fifty  dollars  ($950),  the  precise  amount  not  known 
now,  but  includes  the  claim  due  on  the  1st  of  3iarch  by  J.  Bloom 
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and  G.  toggle's  note,  in  three  installments,  payable  in  nine,  fifteen, 
and  twenty-one  months,  with  interest ;  and  said  Noggle  shall  pay 
said  J.  &  J.  Slevin  a  note  on  said  C.  C.  Waldo,  due  in  twelve  months, 
calling  for  $465.50,  subject  to  discount  until  due,  and  balance  of 
their  claim,  not  exceeding  two  hundred  and  seventy -five  dollars,  but 
precise  amount  not  known,  to  be  paid  to  said  Bloom  and  G.  tog- 
gle's note  in  fifteen  months,  with  interest,  $225.  And  said  Noggle 
to  pay  said  Joseph  Bloom  his  claim,  not  exceeding  three  hundred 
dollars,  within  fifteen  months,  with  interest.  And  said  Nogffle  to 
paid  said  Hiram  Bloom  his  claim,  not  exceeding  four  hundred  and 
fifty  dollars  ($450),  by  said  Joseph  Bloom  and  §.  Noggle's  notes,  in 
three  installments,  payable  in  nine,  fifteen,  and  twenty -one  months 
with  interest;  and  the  said  Joseph  Bloom  agrees  that  if  said  cred- 
itors, all,  or  so  many  as  do  accept  said  proposition,  to  give  his  notes 
accordingly  with  said  George  Noggle,  or  on  his  refusal,  then  his 
own  note  j  provided,  that  said  Samuel  Noggle  shall  execute  a  good 
and  sufficient  mortgage  to  said  Bloom  on  said  Noggle's  farm  in 
Darke  county,  where  he  lives,  with  his  wife's  release  of  dower,  to 
cover  and  secure  the  full  payment  of  all  such  sums  as  said  Bloom 
becomes  responsible  for,  and  also  Bloom's  own  claims ;  and  the  same 
to  be  fixed  and  arranged  as  soon  as  said  Stewart  &  Galligher  have 
been  written  to  and  given  their  assent ;  and  Hiram  Bell,  as  agent 
for  all  the  parties,  to  hold  Noggle's  title-deeds  until  the  same  is 
fully  arranged. 

"Samuel  Noggle, 
"Joseph  Bloom, 
"T.W.Bristol, 
"jPor  Stewart  do  Galligher,  if  they  affirm. 
"Daniel  Law, 
*^  February  22, 1849.        For  J.  &  J.  Slevin,  if  by  them  approved:' 

48]  *"  So  far  as  I  am  concerned  in  the  above  agreement,  I  assent 
and  agree  to  the  same.  "  C.  C.  Waldo." 

About  the  14th  of  February,  1849,  Noggle  had  made  a  deed  of 
the  same  land  to  Young,  his  son-in-law,  for  a  nominal  consideration 
of  $3,600,  none  of  which  was  paid,  and  Young  had  executed  a 
mortgage  (but,  the  bill  avers,  no  notes)  to  Noggle,  for  annual  in- 
stallments of  $200  each.  The  deed  and  mortgage  last  mentioned 
had  been  filed  for  record  by  Noggle,  and  by  Noggle's  order  were 
lifted  from  the  recorder  by  H.  Bell,  who  continued  to  hold  them 
.  when  the  bill  was  filed,  for  the  benefit  of  the  creditors,  it  being 
agreed  that  the  Young  mortgage  should  be  held  for  the  benefit  of 
these  creditors,  until  the  above  arrangement  should  be  perfected, 
Noggle  representing  that  Young  was  willing  to  reconvey  to  him  or 
to  complainants.  The  arrangement  between  Noggle  and  complain- 
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ants  was  to  be  completed  as  soon  as  Stewart  &  Galligher  and  the 
Slevins  should  assent  to  the  acts  of  their  agents,  but  the  failure  of 
either  of  these  creditors  to  ratify  was  not  to  affect  the  others. 

On  the  23d  of  February,  the  agents  of  Stewart  &  Galligher  and 
J.  &  J.  Slevin  informed  Noggle  that  they  were  ready  to  complete 
the  arrangement.  On  the  26th  and  27th  of  February,  Koggle  was 
notified  of  the  readiness  of  complainants  to  perfect  the  arrange- 
ment, and  specific  performance  was  tendered  by  them,  but  Noggle 
refused  on  his  part.  Early  in  the  morning  of  February  26th,  Young 
was  notified  of  the  transfer  of  the  mortgage  and  deed  and  of  the 
above  arrangement ;  he  assented,  and  was  willing  to  reconvey. 

February  27th,  Noggle  assigned  all  his  effects,  real  and  personal, 
to  Collins  and  Frizell  for  the  benefit  of  all  his  creditors.  The  bill 
charges  this  assignment  to  be  fraudulent. 

The  prayer  of  the  bill  is,  that  Waldo  be  decreed  to  pay  his  notes 
to  complainants,  according  to  the  agreement ;  that  Noggle  be  de- 
creed to  execute  a  mortgage,  or  the  claims  be  made  a  lien  on  the 
land;  or,  if  specific  performance  be  impossible,  that  Young  be 
decreed  to  pay  his  mortgage  to  complainants. 

*It  appears  from  the  answer,  that  the  Young  deed  and  [49 
mortgage  are  treated  by  the  parties  to  them  as  canceled ;  that 
there  were  notes  taken  from  Young  by  Noggle  for  the  purchase 
money,  and  that  these  were  afterward  delivered  up  to  Young,  **  and 
the  deed  and  mortgage  both  canceled.''  Noggle  admits  his  refusal 
to  execute  the  agreement  for  a  mortgage ;  says  that  at  the  time  he 
signed  the  writing  he  was  pressed  by  the  importunities  of  com- 
plainant's agents  to  sign  it;  but  that,  upon  reflection,  he  deter- 
mined not  to  secure  those  particular  creditors  to  the  injury  of  other 
creditors  who  have  claims  on  him  equally  just. 

There  are  charges  of  actual  fraud  on  both  sides;  and  some 
testimony  is  taken  on  that  subject ;  but  the  decision  of  the  court  is 
such  as  to  render  unnecessary  a  full  statement  of  that  part  of  the 
case. 

Bell  &  Lyman^  for  complainants,  made  the  following  points : 
1.  The  agreement  for  a  mortgage  between  Noggle  and  complain- 
ants, creates  as  between  fhem,  a  mortgage  or  lien  in  equity,  good 
against  subsequent  assignees  for  the  benefit  of  all  the  creditors. 
Sir  Simeon  Stewart's  case,  reported  in  £urn  v.  Burn,  3  Ves.  Jr. 
573  (also  referred  to  in  2  Sch.  &  Lef.  381) ;  in  the  matter  of  Howe, 

41 


Digitized  by  VjOOQ IC 


60  SUPEBMB  COUET  OF  OHIO. 

Bloom  and  others  v.  Noggle  and  others. 

1  Paige,  125  (referring  to  Burg  &  Burg  v.  Francis,  1  Bq.  Cas.  Abr. 
320) ;  Delaire  r.  Keenan,  3  Dess.  74 ;  Finch  v.  Barl  of  Winchelsea 
— ;  Foster  v,  Foust,  2  Serg.  &  Raw.  11;  Hurst  t;.  Hurst,  2  Wash. 
Ch.  C.  69  ;  Sugd.  Vend.  336  j  2  Cruise  Dig.  64,  tit.  Estate  by  Stat. 
Mer. 

2.  The  deposit  with  H.  Bell,  of  Noggle's  title  deeds,  would  and 
did  of  itself,  independent  of  any  further  agreement,  create  a  lien  on 
toggle's  land  to  the  extent  for  which  they  were  deposited.  2  Story's 
Bq.  Juris.,  sees.  1020,  1021 ;  Cross'  Law  of  Lien,  109,  112,  26,  113, 
115,  117,  118;  Coate  on  Mortgages,  Law  Lib.,  vol.  16,  84,87; 
Walker's  Amer.  Law,  315 ;  Johnson  v.  Parkhurst,  4  Wend.  369. 
50]  *3.  The  right  of  the  creditor  to  take  security  for  his  debt  from 
a  debtor  in  failing  circumstances,  is  too  well  established  in  Ohio  to 
be  controverted.  Doremus  et  al.  v,  O'Harra  et  al.,  1  Ohio  St.  45 ; 
Atkinson  v.  Tomlinson,  lb.  237. 

4.  The  assignees  of  an  insolvent  debtor  take  his  estate  subject 
to  all  the  equity  chargeable  on  it  in  the  hands  of  the  debtor.  (See 
citations  under  No.  1  of  these  points.)  White  t;.  Denman,  1  Ohio 
St  110. 

TT.  Collins,  for  defendants. 

1.  There  is  no  absolute  contract,  but  merely  a  proposition,  sus- 
pended for  the  assent  of  complainants.  When  Noggle  reflected 
on  the  unjust  results,  h6  declined,  and  so  notified  the  other  party. 

2.  If  the  agreement,  such  as  it  is,  had  been  executed,  at  least 
in  relation  to  the  farm,  the  complainants  would,  under  our  statute, 
be  in  equity  trustees  for  the  benefit  of  ail  the  creditors. 

3.  A  decree  for  specific  performance  will  not  be  granted,  unless 
the  contract  be  fair,  just,. and  equitable  in  all  its  circumstances, 
and  will  work  no  injustice  to  any  one.  To  decree  specific  per- 
formance in  this  case  would  work  manifest  injustice  to  many  other 
creditors. 

To  these  points  were  cited:  5  Ohio,  179;  4  Johns.  Ch.  528;  12 
Ohio,  335;  13  lb.  40;  2  Story's  Eq.  Juris.,  sees.  750,  769;  Hol- 
comb's  Eq.  124;  10  Ohio,  233;  Livingston's  Monthly  Law  Mag., 
vol.  1,  No.  2,  p.  116. 

The  other  points  of  counsel  refer  to  the  questions  of  actual 
fraud. 
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Bannet,  J.,  delivered  the  opinion  of  the  court. 

This  bill  is  prosecuted  to  enforce  the  specific  execution  of  an 

agreement  made  by  the  defendant,  Noggle,  with  the  complainants, 

by  which  he  undertook  to  execute  and  deliver  to  the  complainant, 

Joseph  Bloom,  a  mortgage  upon  certain  real  estate  in  *Darke    [51 

county,  to  secure  the  payment  of  certain  debt«  then  due  and 

owing  by  him  to  them.    As  a  part  of  the  same  agreement,  upon 

the  execution  and  delivery  of  this  mortgage.  Bloom  bound  himself 

to  sign  as  surety  with  Noggle,  or  if  the  latter  refused,  to  execute 

his  own  notes  to  the  other  complainants  for  the  amount  of  their 

I  claims  respectively,  and  to  hold  the  mortgaged  property  for  his 

I  indemnity. 

I  In  the  decision  of  the  case  we  make  no  question  that  this  agree- 

ment was  fully  perfected  and  entered  into  without  fraud  or  oppres- 
I  sion ;  and  that  the  title  afterward  conveyed  to  the  assignees  for  the 

I  benefit  of  all  Noggle's  creditors,  was  received  by  them  with  ftdl 

i  notice  of  its  existence. 

I  On  the  other  hand,  it  can  not  be  doubted  that  Noggle,  at  the  time 

he  made  the  agreement,  was  in  a  state  of  absolute  insolvency,  nor 

that  it  was  made  with  a  view  of  preferring  the  complainants  to  his 

^  other  creditors.     The  questions  arising  are :  can  the  legal  title  to 

I  the  property  be  taken  from  the  general  assignees,  by  decreeing  a 

I  specific  execution  of  this  agreement?  and  if  a  court  of  equity  has 

I  this  power,  can  it  secure  to  the  complainants  the  paramount  lien 

they  claim  ? 

If  the  case  could  be  decided  upon  general  principles,  the  right  of 
the  complainants  to  the  relief  they  seek  would  seem  to  us  as  clear 
as  it  now  seems  clear  that  it  can  not  be  given  consistently  with 
statutory  provisions  bearing  upon  the  questions  stated. 

Upon  general  equity  principles,  unaffected  by  statutory  provisions, 
an  agreement  in  writing  for  a  mortgage,  is  a  valid  contract,  fixing  a 
specific  lien  upon  the  property  agreed  to  be  mortgaged,  and  will  be 
specifically  enforced  by  a  court  of  chancery,  against  the  party  and 
all  subsequent  purchasers  from  him  with  notice,  as  well  as  against 
any  general  assignment,  either  voluntary  or  by  operation  of  law, 
for  the  benefit  of  his  creditors.  These  principles  may  be  regarded 
as  well  settled,  and  the  jurisdiction  of  courts  of  equity  in  such 
cases  has  been  exercised,  without  question,  from  a  very  early  period; 
as  is  abundantly  shown  by  *the  cases  cited  in  argument.  It  [5S 
rests  upon  the  same  foundation  and  has  all  the  reasons  for  its  sup- 
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port,  that  exist  in  favor  of  a  like  interference  upon  contraots  for 
the  execution  and  delivery  of  absolute  deeds. 

As  between  the  parties  to  such  a  contract,  the  agreement  is  valid 
and  effectual  in  this  state,  and  we  see  no  reason  to  doubt  that  a 
specific  performance  may  be  enforced  by  our  courts  of  chancery,  in 
the  same  manner  and  to  the  same  extent,  that  such  relief  has  been 
given  in  England,  and  other  states  of  the  Union. 

But  while  these  principles  and  remedies  have  their  full  applica- 
tion and  effect,  as  between  the  parties  to  such  a  contract,  we  are 
clear  in  the  opinion  that  no  effect  whatever  can  be  given  to  it  con- 
sistently with  section  7  of  the  act  of  June  1,  1831  (Swan's  Eev. 
Stat.  310),  to  provide  for  the  proof,  acknowledgment,  and  recording 
deeds,  etc.,  as  against  third  persons  who  have  subsequently  acquired 
the  legal  title  to,  or  a  lien  at  law  upon,  the  property  to  which  it  re- 
lates. 

By  the  positive  provisions  of  that  section,  as  construed  by  the 
declatory  act  [of  March  16, 1838  (Swan's  Eev.  Stat.  311),  and  re- 
peated decisions  of  this  court,  as  against  such  third  persons,  mort- 
gages have  no  effect  either  at  law  or  in  equity  until  delivered  to  the 
recorder  of  the  proper  county  for  record. 

By  the  first-named  section  it  is  provided  that  mortgages  "  shall 
take  effect  from  the  time  when  the  same  are  recorded ;"  and  by  the 
last,  after  reciting  that  doubts  had  arisen  whether  '^  deeds  of  mort- 
gage take  effect  from  the  time  the  same  are  delivered  to  the  recor- 
der of  the  proper  county  for  record,  or  from  the  time  the  same  are 
actually  copied  into  the  book  of  records,"  it  is  declared  "  that  mort- 
gage deeds  do  and  shall  take  effect  and  have  preference  from  the 
time  the  same  are  delivered  to  the  recorder  of  the  proper  county,  to 
be  by  him  entered  on  record." 

In  the  numerous  cases  that  have  arisen  since  the  passage  of  these 
statutes,  almost  every  variety  of  unrecorded  instrument,  operating 
63]  by  way  of  mortgage  upon  real  estate,  has  been  passed  *upon  ; 
but  in  no  single  instance  have  the  subsequently  acquired  legal 
rights  of  third  persons  been  displaced  by  such  instruments,  whether 
such  rights  existed  by  deed,  mortgage,  judgment  lien,  or  levy  upon 
the  property. 

In  Stansell  v.  Eoberts,  13  Ohio,  148,  the  question  arose  between 

a  prior  unrecorded  and  subsequent  recorded  mortgage,  the  second 

mortgagee  having  notice  of  the  first  mortgage,  and  the  lien  of  the 

latter  was  preferred.    It  is  admitted  that  a  different  result  would 
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have  ensued  upon  general  chancery  principles,  by  the  application 
of  the  doctrine  of  earlier  equities ;  but  the  court  considered  the  case 
settled  by  the  statute,  and  as  the  legislature  had  declared  the 
effect  of  notice  in  the  section  relating  to  absolute  deeds,  and  had 
omitted  any  such  declaration  in  that  relating  to  mortgages,  they 
thought  '^  the  expression  of  the  consequences  of  notice  in  one  class 
of  deeds,  and  the  omission  of  it  as  to  the  other,  a  plain  indication 
that  the  legislature  did  not  mean  to  give  the  protection  arising 
from  it,  except  to  the  class  of  deeds  to  which  it  is  expressly  at- 
tached." 

In  each  of  the  cases  of  Mayhan  v.  Coombs,  14  Ohio,  428 ;  Jack- 
son t?.  Luce,  lb.  514;  White  v.  Denman,  16  Ohio,  59;  S.  C,  in 
review,  1  Ohio  St.  110,  and  HoUiday  v.  The  Franklin  Bank  of 
Columbus,  16  Ohio,  533,  the  contest  arose  between  an  unrecorded 
mortgage,  or  one  defectively  executed,  so  as  not  to  be  entitled  to 
record,  and  a  subsequent  judgment  lien ;  and  in  each  of  them  the 
lien  of  the  judgment  was  preferred.  While  in  the  case  of  Fosdick 
V.  Barr,  3  Ohio  St.  471,  the  same  preference  was  given  to  a  levy 
upon  execution  issued  upon  a  judgment  rendered  in  another  county, 
and  having  no  lien  upon  the  property. 

Ho  one  of  these  cases  was  decided  in  ignorance  of  the  general 
principles  to  which  we  have  alluded,  and  in  every  one  of  them  a 
different  conclusion  would  have  been  arrived  at,  if  these  principles 
could  have  furnished  the  rules  of  adjudication.  But  it  was  perfectly 
competent  for  the  legislature  to  change  or  modify  these  ^rules,  [54 
and  when  it  hajl  done  so,  no  discretion  was  left  to  the  judicial  tri- 
bunals to  depart  from  the  express  commands  of  the  legislative  body. 
Those  commands  the  courts  have  regarded  as  explicit ;  the  statute 
expressly  declaring,  that  mortgages  do  and  shall  take  effect  and 
have  preference,  "  from  the  time  the  same  are  delivered  to  the  re- 
corder of  the  proper  county,  to  be  by  him  entered  on  record."  To 
give  them  a»y  effect  before,  as  against  the  persons  intended  to  be 
protected  by  this  statute,  would  be  to  repeal  it.  It  was  not  made 
for  the  mortgagor,  and  therefore,  as  to  him,  the  record  of  the  mort- 
gage was  wholly  unnecessary;  but  it  was  designed  to  protect  third 
persons  who  might  acquire  legal  interests  in,  or  liens  upon,  the 
property.  As  to  them,  the  record  was  made  conclusive ;  and  they 
are  only  bound  to  regard  such  mortgage,  liens  as  the  record  dis- 
closes at  the  time  their  rights  accrue.  The  principle  deducible 
from  all  the  cases  is,  that  the  legal  rights  of  such  persons  can  not 
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be  displaced,  at  the  instance  of  the'  holder  of  a  prior  unrecorded 
mortgage,  or  contract  for  a  mortgage,  although  acquired  with 
notice  of  such  mortgage,  or  of  the  existence  of  such  contract ;  the 
object  of  the  law  being  to  avoid  all  the  vexed  questions  of  notice, 
actual  or  constructive,  in  determining  priorities  of  lien.  So  far  as 
may  be  necessary  to  their  protection,  such  a  thing  as  an  equitable 
mortgage  is  wholly  unknown. 

Until  entered  for  record,  they  have  no  effect  either  at  law  or  in 
equity  against  third  persons ;  arid  until  they  take  effect  as  legal 
instruments,  they  are  entirely  inoperative  to  prevent  others  from 
acquiring  uncontrollable  legal  interests  in  the  property.  The  lien 
they  give  is  governed  by  the  statute,  and  only  attaches  when  the 
statute  has  been  complied  with.  The  record  gives  them  vitality, 
and  the  record  alone  can  be  appealed  to  to  determine  when  they 
have  taken  effect. 

The  doctrine  of  earlier  equities  only  applies  when  the  contesting 
interest  is  only  an  equity ;  but  when  that  has  been  clothed  with 
legal  protection,  it  can  not  be  displaced  by  anything  short  of  a 
prior  duly  recorded  instrument. 

66]  *I  am  quite  ready  to  admit,  that  the  propriety  of  extending 
these  doctrines,  to  the  protection  of  subsequent  judgment  liens, 
might  well  have  been  doubted.  Ordinarily  such  liens  only  attach 
to  the  interests  of  the  debtor  in  the  property ;  and  hence  it  was 
urged  with  much  force,  that  as  these  unrecorded  mortgages  and 
contracts  were  effectual  against  the  party,  they  ought  to  be  equally 
so  against  the  judgment  creditor,  who  took  his  place  and  succeeded 
to  his  rights.  If  this  were  an  open  question,  the  argument  would 
be  entitled  to  great  weight ;  and  I  am  not  prepared  to  say  that  I 
should  not  consider  it  altogether  sound.  But  the  opposite  course 
of  decision  has  been  too  long  and  uniformly  maintained,  to  be  now 
disturbed,  without  involving  consequences  vastly  more  injurious 
than  can  arise  from  adhering  to  it. 

A  question  of  less  doubt  might  also  be  made,  whether  a  subse- 
quent mortgagee  or  purchaser  with  notice,  could  take  a  conveyance 
of  the  legal  title,  without  committing  a  fraud  upon  the  holder  of  the 
prior  equitable  right.  But  this,  too,  has  been  long  since  settled, 
upon  what  was  considered  a  fair  construction  of  the  statute.  At 
first  view,  it  seems  inequitable  to  permit  this  to  be  done ;  but  it  is 
to  be  remembered  that  if  notice  is  permitted  to  supply  the  place  of 
the  registry,  the  whole  field  of  constructive  notice  immediately  ap. 
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plies ;  or  if  it  is  made  to  depend  apon  actual  notice,  the  inquiry  is 
still  attended  with  all  the  danger  and  uncertainty  incident  to  parol 
evidence,  when  used  for  the  purpose  of  affecting  written  instru- 
ments, and  diiiturhing  titles. 

A  very  limited  experience  will  serve  to  satisfy  any  one,  that  there 
is  no  more  fruitful  source  of  litigation,  and  none  in  which  the  re- 
sults are  more  uncertain  and  unsatisfactory. 

It  may,  therefore,  well  be  doubted,  whether  a  sound  public  policy 
does  not  require  the  establishment  of  a  clear  and  certain  standard 
of  decision,  incapable  of  vibration,  and  free  from  the  evils  of  litiga- 
tion, uncertainty,  and  fraud,  by  making  it  all  depend  upon  a  simple 
matter  of  fact,  of  easy  solution,  and  allowing  every  thing  to  be  set- 
tled by  the  priority  of  the  registry.  Some  of  the  *most  emi-  [66 
nent  and  experienced  chancellors  have  been  of  this  opinion ;  and 
the  courts  of  this  state  have  always  supposed,  that  this  was  the 
policy  intended  to  be  established  by  the  legislature.  If  they  have 
lt)een  mistaken  in  this,  the  mistake  is  now  too  deeply  rooted,  to  be 
remedied  by  the  judicial  tribunals.  Nothing  short  of  a  more  ex- 
plicit declaration  of  the  legislative  will,  and  applicable  alone  to 
foture  cases,  can  remedy  the  evil,  if  such  it  is. 

Whether,  therefore,  we  consider  the  general  assignees  in  this  case 
as  purchasers  for  a  valuable  consideration,  or  as  holding  the  legal 
title  in  trust  for  the  benefit  of  all  the  creditors,  it  is  equally  clear 
that  it  can  not  be  taken  from  them  by  the  complainants.  A  con- 
tract for  a  mortgage  can  not  have  greater  effect  than  one  defectively 
executed,  or  one  perfectly  executed,  but  not  recorded. 

It  is  unnecessary  to  consider  the  effect  of  depositing  the  title 
papers,  or  whether  consistently  with  our  recording  acts,  such  a  de- 
posit is  suf^cient  to  satisfy  the  statute  of  frauds.  At  most  it  could 
operate  only  as  an  agreement  for  a  mortgage,  and  at  best  could  be 
no  better  than  a  written  contract.  2  Story's  Eq.,  sections  1020, 1021 ; 
Johnson  v.  Parkhurst,  4  Wend.  369. 

There  is  another  conclusive  view  of  this  case.  If  the  mortgage 
had  been  executed  according  to  the  agreement,  or  should  be  now 
decreed,  we  are  clear  in  the  opinion  that  it  would  inure  to  the  ben- 
efit of  all  the  creditors  of  the  mortgagor,  under  the  provisions  of 
the  act  of  March  14,  1838,  relating  to  assignments  by  insolvent 
debtors,  and  that  the  proceeds  of  the  mortgaged  property  would  be 
carried  precisely  where  they  are  now  left  by  the  general  assign- 
ment. 
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It  is  very  true  that  it  has  been  fiiUy  settled  by  repeated  decisions 
of  this  court,  that  a  creditor  of  an  insolvent  debtor,  or  one  having 
assumed  liabilities  for  him  as  surety,  may  lawMly  take  from  him  a 
mortgage  to  secure  such  debt,  or  save  harmless  from  such  liability; 
and,  as  the  reward  of  his  diligence,  will  be  protected  in  the  priority 
thus  obtained.  Doremus  v.  O'Hara,  1  Ohio  St.  45;  Atkinson  v. 
Tomlinson,  lb.  237. 

67]  *But  it  is  equally  well  settled,  that  if  he  attempts  to  extend 
the  lien  beyond  the  necessity  of  his  own  indemnity,  and  secure  the 
debt  of  any  other  creditor,  the  mortgage  is  in  substance  and  legal 
effect  an  assignment  within  the  provisions  of  that  act;  and  the  mort- 
gagee being  a  trustee  for  such  other  creditor,  under  the  act  becomes  a 
trustee  for  all  the  creditors  of  the  mortgagor.  Our  reasons  for 
holding  such  a  mortgage  an  assignment  within  the  purview  of  the 
law,  are  stated  in  the  case  of  Harkrader  v.  Crane,  decided  at  the 
present  term. 

This  would  have  been  exactly  the  position  of  the  mortgagee  in 
this  case.  He  not  only  attempted  to  secure  himself,  but  several 
other  creditors  of  the  mortgagor;  and  while  it  is  true  that  he 
agreed  to  become  security  for  their  debts,  we  have  no  difficulty  in 
saying  that  this  act  can  not  be  evaded  by  assuming  a  liability  as 
surety  for  the  insolvent  debtor,  aa  apart  of  the  transaction  by  which 
the  mortgage  is  taken,  and  a  priority  be  thus  secured. 

In  any  view  the  bill  must  be  dismissed,  saving  to  the  complainants 
such  rights  as  they  may  have  xmder  the  general  assignment. 


John  Dailey  v.  The  State  of  Omo. 

Section  42  of  an  "  act  defining  the  jarisdiction  and  regnlating  the  practice  of 
probate  courts,"  passed  March  14, 1853,  providing  that,  "  upon  a  plea  otiier 
than  a  plea  of  guilty,  if  the  defendant  do  not  demand  a  trial  by  jury,  the 
probate  judge  shall  proceed  to  try  the  issue,"  is  a  valid  and  constitutional 
enactment, 

A  record  showing  that  the  accused  ^^  did  not  demand  a  jury,"  sufficientiy  shows 
a  waiver  of  the  trial  by  jury. 

Ebrob  to  the  probate  court  of  Lucas  county. 
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The  proceedings  in  the  probate  court  were  upon  an  information 
for  selling  intoxicating  liquors,  other,  etc.,  contrary  to  the  provisions- 
^f  an  act  to  provide  against  the  evils  resulting  from  the  sale  [5S 
of  intoxicating  liquors,  passed  May  1, 1854. 

After  setting  out  the  information,  the  records  hows  the  arraign- 
ment of  Dailey, -and  his  plea  of  not'guiltv,  and  proceeds:  "And 
thereupon  the  case  went  to  trial,  and  defendant  not  demanding  a 
jury,  and  the  court,  after  hearing  the  proofs  and  allegations,  did 
find  the  said  John  Dailey  guilty,  as  set  forth  in  the  first  count  of 
the  information  against  him,  but  not  guilty  as  to  the  second  count. 
Whereupon,"  etc. 

The  defendant  moved  in  arrest  of  judgment,  but  the  motion  was 
overruled,  and  the  defendant  was  sentenced  to  fine  and  imprison- 
ment. 

To  reverse  this  sentence,  the  present  writ  of  error  was^  sued  out^ 

James  Murray^  for  plaintiff  in  error : 

I.  The  supposed  law  under  which  these  proceedings  were  had 
was  unconstitutional.  (This  argument  was  submitted  before  the 
decision  of  Miller  v.  State,  3  Ohio  St.  475.) 

II.  The  record  shows  no  sufficient  waiver  of  a  trial  by  jury. 
A  court  can  not  try  such  a  cause  without  an  express  waiver,  appar* 
ent  in  the  record.    The  waiver  will  not  be  presumed. 

Ko  argument  was  submitted  for  the  state. 

Kennon,  J.,  delivered  the  opinion  of  the  court. 

I.  Ajb  to  the  first  question  raised  by  counsel,  this  court,  in  the 
case  of  Miller  v.  State,  3  Ohio  St.  475,  has  already  decided  in  favor 
of  the  constitutionality  of  the  law,  and  being  fully  satisfied  with 
that  decision,  we  feel  no  disposition  to  reconsider  it. 

II.  Is  the  statute,  authorizing  the  probate  judge  to  try  the  issue 
upon  a  plea.. of  not  guilty,  constitutional?  By  section  5  of  the 
bill  of  rights,  in  our  present  constitution,  it  is  provided  *that  [59 
the  right  of  trial  by  jury  shall  be  inviolate.  By  section  10,  it  is 
provided  that  in  any  trial,  in  any  court,  the  party  accused  shall  be 
allowed  to  have  a  speedy  public  trial  by  an  impartial  jury. 

The  probate  act  confers  certain  criminal  jurisdiction  on  the  pro- 
bate court,  and  then  provides  that,  upon  a  plea  other  than  a  plea  of 
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guilty,  if  the  defendant  does  not  demand  a  trial  by  jury,  the  probate 
judge  shall  proceed  to  try  the  issue.    Swan's  Stat.  732. 

Does  this  act  in  any  sense  interfere  with  the  right  of  trial  by  a 
jury?  K  the  act  had  provided,  in  express  terms,  that  the  accused 
might  have  hi^  own  choice  of  two  modes  of  trial,  either  by  the  court 
or  jury,  as  he  might  think  proper,  and  if  he  supposed  the  court  the 
safer  mode  of  trial,  should  expressly  waive  his  right  of  trial  by  jury, 
and  request  that  the  court  should  try  the  issue,  it  would  be  hard  to 
see  how  his  right  of  trial  by  jury  was  violated.  The  provision  of 
the  constitution  was  intended  to  limit  the  power  of  the  legislature 
in  this  particular,  -and  prohibit  it  from  depriving  the  accused  of  the 
right  to  have  a  jury  of  twelve  impartial  men  to  pass  on  his  guilt  or 
innocence.  That  right  still  exists;  all  he  has  to  do  is  to  demand  a 
jury  trial,  and  the  law  awards  it  to  him ;  but  if  he  will  not  demand 
such  trial,  then  the  law  authorizes  the  judge  to  try  the  issue.  The 
law  says  to  the  accused,  in  language  which  can  not  be  misunderstood, 
"if  you  wish  to  exercise  your  right  to  a  jury  trial,  your  right  can 
not  be  violated ;  but  if  you  would  rather  not  be  tried  by  a  jury,  you 
can  waive  that  right,  and  be  tried  by  the  court.  If  you  do  not  de- 
mand a  jury,  you  shall  be  considered  as  waiving  your  right."  The 
accused  does  not  demand  a  jury,  but  submits  to  be  tried  by  the 
court ;  and  after  trial,  and  after  he  is  found  guilty,  says  "  I  have 
been  deprived  of  my  ri^t  of  jury  trial."  But  who  deprived  him 
of  that  right?  Surely,  not  the  court  nor  the  statute :  he  has  clearly 
waived  his  right,  and  then  claims  that  the  law  is  unconstitutional 
and  void  because  it  permitted  him  to  do  so. 

60]    *We  are  of  opinion  that  the  statute  deprived  him  of  none  of 
his  constitutional  rights,  and  is  therefore  not  unconstitutional. 

The  judgment  is  afiirmed. 


•A.  Merrick  v.  J.  Bourt  &  Sons. 

The  findings  of  a  court,  when  sabstitnted  for  a  jury,  are  entitled  to  the  same 
consideration  as  the  yerdict  of  the  latter;  and  it  is  well  settled  that  a  Tei^ 
diet  will  not  be  set  aside,  ni>on  the  gronnd  of  erroneons  finding,  unless  it 
is  clear  that  such  is  the  case. 

It  is  only  by  force  of  an  agreement  of  the  p^es,  that  the  fi^Ting  of  an  us*. 
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sealed  note  by  the  debtor  will  be  payment  of  a  precedent  debt  The  bur- 
den of  proof  is  upon  the  debtor,  who  mnst  establish  the  agreement  clearly ; 
and  the  question  whether  there  was  such  an  agreement,  is  one  of  fact  to  be 
determined  by  the  jury. 
A  Vendee  of  goods,  subsequently  to  the  purchase,  gave  his  note  for  the  price, 
but  it  was  not  received  as  payment  Afterward,  the  vendors,  to  whom  it 
was  payable,  without  any  fraudulent  purpose,  and  under  an  honest  mistake 
of  right,  materially  altered  it.  Held^  that  such  alteration  did  not  preclude 
a  recovery  upon  the  original  cause  of  action,  the  precedent  indebtness. 

In  Errob  to  the  district  court  of  Maskingnin  county. 

The  record  presents  the  following  facts: 

In  1851,  Merrick  was  indebted  to  Bomy  &  Sons  for  goods  sold 
«nd  delivered.  Some  difficulty  or  difference  having  arisen  between 
the  parties  in  relation  to  the  price,  character,  and  quantity  of  the 
£Oods  sent  to  Merrick  by  Boury  &  Sons,  Merrick,  on  the  17th  of 
July,  1851,  wrote  to  Boury  &  Sons,  among  other  things,  as  follows: 
"On  the  22d  of  December,  1850, 1  received  your  dispatch,  author- 
izing me  to  retain  the  goods  on  a  year's  credit.  On  the  22d  of 
Pecember,  1851, 1  will  therefore  pay  you  the  balance  due,  $548.04, 
but  no  more  J  and  if  you  choose  to  call  on  Messrs.  Slingluff  &  Ensey, 
13  N".  Howard  street,  they  will  hand  *you  my  note  for  that  [61. 
amount,  in  full  of  account  to  date — ^not  that  I  consider  that  amount 
due  you  in  equity,  but  because  I  said  I  would  pay  you  that  much.'* 

On  the  7th  of  August,  1851,  Boury  &  Sons  answered  the  above 
letter,  and  wrote  to  Merrick  on  that  day,  acknowledging  the  receipt 
of  his  of  July  17, 1851,  in  which,  among  other  things,  they  say  to 
Merrick :  "  We  have  signed  the  receipt  transmitted  through  Messrs. 
Slingluff  &  Ensey,  and  the  note  received  of  them  for  $548.04,  has 
been  duly  passed  to  your  credit ;  and  as  you  are  aware  that  our  in- 
variable custom  is  to  make  all  drafts,  notes,  etc.,  due  us,  payable, 
with  difference  of  exchange,  on  Baltimore,  we  have  taken  the  lib- 
-erty  to  add  this  small  item  to  said  note,  not  doubting  it  will  Mly 
meet  your  approval." 

This  letter  was  received  by  Merrick,  no  reply  made  to  it,  and 
nothing  more  heard  bf  the  matter  until  about  the  time  the  note  be- 
came due,  when  it  was  sent  to  the  bank  in  Zanesville,  where  Mer- 
rick resided,  for  collection.  When  the  note  was  due,  Merrick 
called  at  the  bank  and  offered  to  pay  the  amount,  but  not  the  dif- 
ference of  exchange.  This  the  cashier  refused  to  receive,  and  the 
«ote  was  returned  to  the  payees.    After  this  Merrick  refused  to  pay 
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nnything.  Thereupon  suit  was  brought ;  the  declaration  contain- 
Ing  a  count  on  the  note,  and  the  common  connts,  on  the  first  or 
which  judgment  was  given  for  Merrick,  and  on  the  latter,  a  judg- 
ment rendered  in  the  common  pleas  for  the  amount  admitted  to  foe 
due  Boury  &  Sons,  by  the  letter  of  Merrick.  An  appeal  was  taken 
by  him  to  the  district  court,  where  again  judgment  was  rendered 
against  him  as  above ;  and  to  reverse  this  judgment,  this  petition, 
in  error  is  brought. 

jD.  p.  Marshj  for  plaintiff  in  error : 

I.  A  promissory  note  may  not  operate  as  payment  of  an  open> 
account,  unless  it  is  given  and  received  in  payment.  In  the  ab- 
sence of  express  proof,  the  object  of  giving  such  note  may  be  de- 
termined from  the  attending  circumstances.  If  given  in  payment 
62]  *of  a  pre-existing  debt,  it  operates  as  an  extinguishment  of  such, 
original  debt,  upon  which  no  action  can  thereafter  be  maintained, 
the  holder  being  left  to  pursue  his  remedy  upon  the  note  alone.. 
Story  on  Prom.  Notes,  sec.  104 ;  Riley  &  Van  Amringe  v.  Ander- 
son, 2  McLean,  694. 

II.  In  the  absence  of  any  express  agreement,  or  agreement  im- 
plied from  the  attending  circumstances,  that  a  note  is  given  in  pay- 
ment of  a  pre-existing  debt,  it  not  unfrequently,  as  in  this  case,  may 
be  held  to  effect  an  accord  and  satisfaction  of  such  pre-existing  debt.. 
Harper  v.  Graham,  20  Ohio,  117,  citing  Brooks  v.  White,  2  Met. 
285 ;'  Sibree  t?.  Tripp,  15  Mee.  &  Welsh.  37 ;  Boyd  v.  Hitchcock,  20- 
Johns.  76. 

III.  K  the  note  was  given  in  payment^  or  if  there  was  effected' 
an  accord  and  satisfaction  of  the  original  open  account,  the  plaintife 
can  only  recover  upon  the  note.  The  note  was  altered  in  a  material 
part  by 'the  plaintiffe,  after  they  received  it,  and  such  alteration  was 
without  the  knowledge  or  consent  of  the  defendant:  this  avoids  the 
note,  and  does  not  revive  the  original  account.  Being  void  for  one 
purpose,  the  note  is  void  for  all  purposes,  and  is  incompetent 
evidence.    Martindale  r.  FoUet,  1  N.  H.  99,  and  cases  there  cited. 

IV.  The  fraudulent  alteration  of  a  note  in  a  material  part  by  the 
holder,  not  only  avoids  the  note,  but  prevents  a  recovery  upon  its 
original  consideration.    Master  t;.  Miller,  4  D.  &  E.  329. 

V.  No  recovery  can  be  had  upon  the  note  for  two  reasons :  1.  Be- 
cause the  note  as  altered  is  not  the  contract  executed  by  the  defend- 
ant; 2.  Because  of  the  fraudulent  alteration. 
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VI.  The  fraudulent  intent  is  presumed;  the  legal  effect  is  a  fraud 
mpon  the  defendant,  unless  the  alteration  is  made  with  his  knowl- 
•edge  and  consent. 

Counsel  cited  :  Anderson  v.  Langdale,  23  Eng.  C.  L.  — ;  2  Barn. 
A  Adol.  660 ;  10  Missouri,  348 ;  Newell  v,  Mayberry,  3  Leigh,  250  ; 
Mills  V.  Starr,  2  Bailey,  359;  2  Barb.  Gh.  120,  and  notes  and  cases 
there  cited. 

^Geo.  JameSy  for  defendants  in  error.  [68 

I.  That  the  note  of  even  the  original  debtor  may  be  given  to  the 
'Original  creditor  in  payment  of  a  pre-existing  debt,  and  is  so  re- 
'Ceived  in  payment  by  the  creditor,  will  be  payment,  there  is  no 
-doubt.  But  it  must  be  clearly  shown  that  such  was  the  intention ; 
jas  between  the  original  parties,  the  giving  of  the  note  of  the  debtor 
is  never  presumed  to  be  in  payment.  1  Cow.  359 ;  Porter  v.  Talent, 
lb.  290. 

II.  But  this  question  was  one  of  fact,  submitted  to  the  court 
<as  though  to  a  jury,  and  they  have  found  against  the  supposed 
intention;  and  the  question  can  not  be  reinvestigated  on  a  writ 

'Of  error. 

III.  Every  alteration  of  such  an  instrument  as  that  here  in  ques- 
iion  does  not  render  it  absolutely  void,  for  all  purposes,  and  as  to 
'^1  parties.    The  instrument  is  not  affected  unless  the  alteration  be 

material,  and  not  then,  if  the  alteration  was  made  before  it  was 
issued,  or  to  correct  a  mistake,  or  by  the  consent  of  the  parties 
(Smith  Merc.  L.  266),  or  to  make  instruments  conform  to  the 
'Original  intention  of  the  parties  (3  Shepl.  357 ;  1  Denio,  239 ;  10 
Wend.  93);  or  if  made  with  an  honest  intention.  15  Pick.  239;  20 
Tt.  205;  Beatman  v.  Bussel,  18  lb.  466;  Miller  v,  Greenleaf, 
Tenn.  4  (citing  1  Grecnl.  73,  334;  8  Conn.  75;  1  Shepl.  386;  2 
Maaon,  478 ;  6  Ala.  513 ;  8  Dana,  98;  2  N.  H.  543,  and  other  cases) ; 
Provost  V,  Gratz,  6  Wheat.  502 ;  Nevins  v.  BeGrand,  15  Mass.  436 ; 
Thornton  v.  Appleton,  29  Maine,  298 ;  Eollins  v.  Bartlett,  9  Shepl. 
517 ;  3  Barr.  379 ;  Adams  v.  Prye,  3  Met.  109.  That  a  material 
^alteration  may  vitiate  the  note  or  bond  as  to  some  of  the  parties, 
but  not  as  to  others,  see  in  State  v.  Van  Pelt,  1  Smith,  118 ;  Prevost 
17.  Brown,  2  Dougl.  9 ;  Davis  u.  Coleman,  7  Iredel,  424. 

Counsel  also  cited  Waring  v.  Smith,  2  Barb.  Ch.  119 ;  3  Barb, 
fi.  C.  484;  1  Greenl.  7;  8  Cow.  71;  22  Wend.  388;  Agriculturist 
«tc.  v.  Fitzgerald,  4  Eng.  Law  and  Eq.  349. 

lY.  The  alteration,  though  it  may  vitiate  the  instrument  of 
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64]  *writing,  yet  does  not  prevent  the  party  firom  recovering  on- 
the  original  consideration,  where  such  consideration  existed  prior 
to,  and  is  independent  of,  the  inbtrument  of  writing — is  not  merged 
in,  or  discharged  by,  such  instrument;  or  when  the  debt,  duty,  or 
obligation,  is  not  created  by  the  instrument — ^but  it  is  given  merely 
as  evidence  of  such  consideration.  Atkinson  v.  Hawden,  6  Adol. 
and  El.  728 ;  Sloman  v.  Cox,  1  Comp.  Mee.  and  Rose.  471 ;  Suttan 
V.  Toomer,  7  Barn,  and  Cresw.  416 ;  Smith's  Merc.  Law,  266,  Note 
R.;  Clude  v.  Smale,  17  Wend.  238;  Chitty  on  Bills,  6  Am.  ed.  100. 

V.  It  is  doing  no  violence  to  the  evidence  or  facts  stated  in  the 
bill  of  exceptions,  to  say  that  the  court  properly  inferred  the  assent 
of  Merrick  to  the  alteration.  In  the  very  letter  in  which  Boury  & 
Sons  acknowledge  the  receipt  of  the  note,  they  inform  him  of  the 
alteration,  and  he  never  objects  to  it,  until  after  the  note  is  due.. 
Six  months  aflei  it  was  made,  and  when  the  note  became  due,  with 
a  ^1  knowledge  if  the  alteration,  he  went  to  the  bank  and  ac- 
knowledged his  liability,  by  offering  to  pay  it,  without  the  differ- 
ence of  exchange.  This  is  very  similar  to  the  case  of  Humphreys^ 
r.  Guillon,  13  N.  H.  385. 

VI.  Assent  may  be  before  or  after  alteration,  and  proved  by 
parol.  9  Cranch,  28;  4  Johns.  54.  It  maybe  implied  from  the 
nature  of  the  alteration,  and  from  the  custom  or  mode  of  business 
between  the  parties,  2  N.  H.  545.  The  letter  of  Boury  shows  that 
the  alteration  was  made  to  conform  the  note  to  what  was  usual 
between  the  parties,  and  with  what  they  presumed  to  be  the  assent 
of  Merrick. 

Thubman,  G.  J.  The  errors  assigned  amount  in  substance  ta 
this,  that  the  evidence  did  not  support  the  action,  and  hence,  Mer- 
rick's motion  for  a  new  trial  was  improperly  overruled,  and  the^ 
judgment  against  him  improperly  given. 

The  special  count  in  the  declaration  was  upon  the  note  as- 
altered,  and  as  the  court  found  for  Merrick,  upon  this  count,  they 
66]  *must  have  held  that  the  alteration  was  made  without  his^ 
authority,  and  was  never  ratified  by  him.  But  whether  the  verdict 
for  Boury  &  Sons,  upon  the  common  counts,  was  upon  the  note  as- 
it  existed  previous  to  the  alteration,  or  upon  its  consideration,  the 
original  indebtedness,  does  not  appear  by  the  record.  Let  it  have 
been  upon  either,  or  even  upon  the  note  in  its  altered  shape,  the- 
common  counts  were  entirely  sufficient,  and  the  judgment  can  not 
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1)6  disturbed,  imless  the  verdict  was  clearly  against  the  evidence. 
Thus,  if  the  verdict  can  be  sustained  only  upon  the  grounds  that 
the  note  was  not  taken  in  payment  of  the  antecedent  debt,  and  that 
the  alteration  was  made  without  any  fraudulent  purpose,  it  must 
be  presumed,  upon  a  petition  in  error,  that  these  facts  were  found 
by  th3  court,  and  this  finding  will  not  be  dieturbed  merely  because 
we  might  doubt  its  correctness.  The  findings  of  a  court,  when 
substituted  for  a  jury,  are  entitled  to  the  same  consideration  as  the 
verdict  of  the  latter;  and  it  is  well  settled  that  a  verdict  will  not 
be  set  aside  upon  the  ground  of  an  erroneous  finding,  unless  it  is 
clear  that  such  is  the  case.  We  are  inclined  to  think,  however,  that 
there  is  no  necessity,  in  the  present  case,  for  an  application  of  this 
rule ;  for  we  can  hardly  say  that  the  testimony  would  warrant  a 
finding  that  the  note  was  taken  as  payment,  and  as  to  the  altera- 
tion, we  see  no  reason  at  all  to  believe  that  it  was  made  with  a 
fraudulent  intent. 

In  Porter  v.  Talcott,  1  Cow.  380,  it  is  said :  "  The  law  is  well  set- 
tled, that  a  note  given  by  the  debtor  for  a  precedent  debt,  is  no  pay- 
ment of  the  original  demand,  unless  it  is  expressly  agreed  to  re- 
ceive it  in  payment ;"  and  this  is  the  doctrine  of  very  many  cases. 
See  Tobey  v.  Barber,  5  Johns.  7^,  and  the  cases  there  cited.  In 
Johnson  t?.  Weed,  9  Johns.  310,  it  was  held,  that  the  agreement 
must  be  "clear  and  special,"  otherwise  the  paper  will  be  no 
payment.  \ 

On  the  other  hand,  it  has  been  ruled,  that  "  the  object  of  giving 
a  note  may  as  well  be  ascertained  from  circumstances  as  from 
an  express  agreement."  Riley  &  Van  Amringe  v.  Anderson,  2 
*McLean,'594,  and  the  same  doctrine  is  asserted  in  Story  on  [66 
Promissory  Notes,  sec.  104. 

But  whatever  may  be  the  law  of  evidence,  nearly  all  the  cases 
concur  in  holding  that  it  is  only  by  force  of  an  agreement  of  the 
parties,  that  the  giving  of  an  unsealed  note  by  the  debtor  will  be 
a  payment  j  that  the  burden  of  proof  is  upon  the  debtor,  who 
must  establish  the  agreement  clearly ;  and  that  the  question 
whether  there  was  such  an  agreement  is  one  of  fact,  to  be  deter- 
mined by  the  jury. 

How  then  stands  the  present  case  ?  It  is  not  pretended  that 
there  was  any  proof  of  an  express  agreement  that  the  note  should 
be  payment,  and  we  think  it  must  be  held  that  it  is  not  clearly  in- 
ferable from  the  circumstances.    From  what  can  it  be  inferred? 
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The  answer  of  counsel  is :  <*  That  the  plaintiffB  proposed  to  extend 
the  credit  to  December  22/1851 ;  to  this  the  defendant  acceded, 
and  sent  them  his  negotiable  note,  payable  at  that  time  for  a  less 
snm  than  the  plaintiff  claimed  to  be  dne,  stating  in  his  letter  that 
he  would  pay  that  sum  in  full  of  account,  if  the  plaintiffs  chose  to 
call  for  his  note,  and  no  more.  The  plaintifib  received  the  note, 
and  say,  in  a  letter  subsequently  written,  "  we  have  passed  it  to 
your  credit." 

That  there  was  an  extension  of  credit,  as  here  supposed,  is  not 
clearly  established  by  the  testimony,  for  it  does  not  appear  when 
the  original  indebtedness  was  payable,  nor  that  it  was  payable 
before  the  time  fixed  for  the  maturity  of  the  note.  But  let  that  be 
granted,  and  it  by  no  means  •follows,  as  a  necessary  consequence, 
that  the  note  was  taken  in  payment.  Speaking  upon  this  point 
the  Supreme  Court  of  New  York,  in  Tobey  v.  Barber,  supra,  said: 
"  He  [the  'creditor]  is  not  obliged  to  sue  upon  it  [the  note].  He 
may  return  it  when  dishonored,  and  resort  to  his  original  demand. 
It  only  postpones  the  time  of  payment  of  the  old  debt,  until  a  de- 
fault be  made  in  the  payment  of  the  note."  And  in  Clark  v. 
Young,  Cranch,  181,  it  was  held  that  "  it  was  not  necessary  for  the 
plaintiff  to  offer  to  return  the  note,  to  entitle  him  to  bring  suit  for 
the  goods  sold." 

67]  *That  the  note  was  negotiable  is  a  circumstance  entitled  to 
no  weight  in  this  inquiry.  In  almost  eyery  case  of  this  nature,  to 
be  found  in  the  books,  the  note  or  bill  was  negotiable. 

That  it  was  for  a  smaller  sum  than  the  creditors  claimed,  is  un« 
doubtedly  true,  but  that  it  was  for  less  than  the  amount  actually 
due,  does  not  appear.  It  was  for  precisely  the  amount-which  the 
plaintiff  in  error  said  was  "  the  balance  due,"  though  he  thought  it 
too  large  "  in  justice  or  equity  by  $150."  What  significance,  then, 
has  the  fact  that  it  was  for  less  than  the  amount  claimed  ?  Plainly 
no  more  than  this,  that  the  creditors  agreed  to  accept  the  sum  ad- 
mitted to  be  due.  It  has  no  bearing  upon  the  question  whether  they 
agreed  to  take  the  note  in  payment  of  that  sum. 

But  were  it  admitted  that  the  note  was  for  less  than  the  actual 
indebtedness,  it  was  for  the  court,  to  whom  the  cause  was  submitted, 
to  decide  whether  there  was  an  accord  and  satisfaction  that  extin- 
guished the  original  debt,  or  whether  the  creditors  merely  relin- 
quished a  part  of  their  claim,  and  took  the  note  as  a  collateral  secu* 
rity  for  the  residue;  and  if  they  were  of  the  latter  opinion,  we  oaii 
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oiot  say,  upon  the  testimony,  that  they  were  clearly  in  th# 
wrong. 

That  the  note  was  "  passed  to  the  credit"  of  the  maker — ^by  which 
we  understand  that  it  was  put  to  his  credit  on  the  creditors'  books — 
is,  in  our  judgment,  a  very  slight  circumstance ;  and  just  what 
usually  takes  place  when  a  note  is  given  to  a  merchant.  A  receipt 
in  full  of  the  original  account  is  a  much  more  pregnant  instrument^ 
.and  yet  that  is  not  conclusive  that  payment  was  made  (5  J.  B.  72), 
It  may  be  sufiQcient  to  shift  the  burden  of  proof  to  the  creditor,  and 
possibly  would  have  done  so  in  this  case  had  the  receipt  that  wa« 
.given  been  produced.  But  it  was  not  produced,  and  therefore  Boury 
Jl  Sons  were  under  no  necessity  of  explaining  it;  indeed)  its  non* 
production  by  Merrick  raises  a  presumption  that  its  terms  wer# 
unfavorable  to  his  defense. 

Upon  the  whole,  as  before  said,  there  was  no  proof  of  an  *ex-  68 
press  agreement  that  the  note  should  be  payment,  nor  can  such  an 
agreement— or,  what  is  substantially  the  same  thing,  an  accord  and 
satisfaction  that  extingaished  the  precedent  debt — be  clearly  infer- 
red from  the  circumstances  of  the  case.  It  follows,  that  a  judgment 
might  well  be  rendered  upon  the  original  indebtedness,  unless  the 
alteration  of  the  note  not  only  destroyed  it,  but  also  the  original 
<2ause  of  action.  That  it  h^  that  effect,  is  ably  contended  by  coun- 
43el,  and,  in  support  of  his  point,  he  cites  the  following  authorities ; 
Master  v.  Miller,  4  D.  &  E.  329 ;  Alderson  v.  Langdale,  3  Barn.  A 
Adol.  660 ;  Martindale  v.  Pollett,  1  N.  H.  95 ;  Whitmer  v.  Prye,  !• 
Missouri,  348 ;  Newell  v.  Mayberry,  3  Leigh,  250 ;  Mills  v.  Starr,  2 
Bailey,  369 ;  and  Waring  i?.  Smith,  2  Barb.  Ch.  119. 

The  case  of  Master  v.  Miller  is  not  in  point.  It  was  an  action  by 
4m  indorsee  against  the  acceptor  of  a  bill  of  exchange,  which  had 
been  materially  altered  while  in  the  hands  of  the  payees,  and  before 
the  indorsement. 

The  main  question  was,  whether  the  rule  that  an  alteration,  in  a 
material  part,  of  a  deed,  avoids  it,  applied  to  instruments  not  und^ 
«eal.  And  the  court  held  that  it  did.  Kenyon  also  held  that  the 
plaintiff  could  not  recover  upon  the  ground  of  money  paid  by  the 
payees  to  the  acceptor,  or  had  and  received  by  the  latter  for  the  use 
of  the  former,  because  such  a  right  of  action  was  not  assignable. 
He  intimated,  however,  that  possibly  an  action  might  be  f^med  te 
give  the  plaintiff  some  remedy.  Grose,  J.,  thought  there  could  be 
no  recovery  upon  the  general  counts,  "because  it  is  not  stated  afi  * 
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feet  in  the  verdict  that  the  defendant  received  the  money,  the  value 
of  the  bill."  Ashhurst,  J.,  expressed  no  opinion  on  this  point,  while 
Buller,  J.,  maintained,  that  the  plaintiff  was  entitled  to  recover, 
either  on  the  bill  in  its  original  shape,  or  on  the  money  counts. 

The  case  of  Alderson  v,  Langdale  was  this:  "The  vendee  of 
goods  paid  for  them  by  a  bill  of  exchange  drawn  by  him  on  a  third 
69]  *person,  and  after  it  had  been  accepted  the  vendor  altered  the 
time  of  payment  mentioned  in  the  bill,  and  thereby  vitiated  it. 
Held,  that  by  so  doing  he  made  the  bill  his  own,  and  caused  it  to 
operate  as  a  satisfaction  of  the  original  debt,  and  that  consequently 
he  could  not  recover  for  the  goods  sold."  The  court  likened  the 
case  to  that  in  which  the  holder  of  a  bill  "  makes  it  his  own  by 
laches,  as  by  not  presenting  it  for  payment  when  due,"  and  upon 
that  principle  held  that  the  plaintiff  could  not  recover.  It  is  very 
evident,  therefore,  that  the  ground  of  the  decision  was  the  injury 
done  to  the  drawer  by  the  release  of  the  acceptor,  and  that  ground 
is  no  doubt  quite  sufficient.  But  here  no  third  person  has  been  re- 
leased, and  no  injury  is  done  to  Merrick  by  compelling  him  to  pay 
what  he  justly  owes. 

In  Whitner  v,  Frye,  the  alteration  was  of  a  bond.  Of  course 
there  was  no  original  cause  of  action  to  fall  back  upon.  If  a  pre- 
cedent debt  formed  the  consideration  of  the  bond,  it  was  merged  in 
it,  because  it  was  under  seal.  If  there  was  no  precedent  liability, 
then  the  bond  created  the  only  liability  that  ever  existed,  and  that 
being  avoided  by  the  alteration,  there  could  be  no  recovery. 

The  same  remarks  apply  to  the  case  of  Waring  r.  Smyth,  in  which 
the  alteration  was  of  a  bond  and  mortgage ;  and  to  Miller  v.  Starr, 
in  which  a  note  under  seed  was  altered. 

The  cases  of  Newell  v.  Mayberry,  and  Martendale  v.  Follett,  in 
effect  decide  nothing  more  than  that  where  a  written  contract  has 
been  fraudulently  altered,  the  party  guilty  of  the  alteration  can  not 
recover  upon  the  contract  as  it  existed  before  it  was  altered.  Neither 
of  them  was  a  case  where  there  was  a  precedent  liability ;  in  each 
case  the  only  contract  between  the  parties  was  the  written  one  that 
was  altered,  and  that  being  vitiated  by  the  alteration,  it  was  very 
properly  held,  that  there  could  be  no  recovery.  It  is  noj  to  be 
denied,  however,  that  the  language  of  the  judge  who  delivered  the 
opinion  in  Martendale  v.  Follett,  goes  somewhat  further,  and,  unless 
70]  restricted  to  the  facts  of  that  case,  *might  seem  to  support  the 
present  defense.  But  before  we  yield  our  assent  to  a  decision  that 
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is  not  binding  upon  ns  as  authority,  we  must  be  satisfied  of  its  cor- 
rectness, and  if  this  is  true  in  respect  to  decisions,  a  fortiori  is  it. 
true  in  regard  to  dicta. 

It  is  thus  apparent  that  neither  of  the  cases  cited  by  the  plaintiff 
in  error  is  directly  in  point,  and  to  the  reasons  already  given  why 
they  are  not  so,  may  be  added  another,  namely,  that  in  neither  of 
them  was  the  presumption  of  sl  fraudulent  alteration  rebutted  by  the: 
proofe. 

But  the  cafie  of  Atkinson  v.  Hawdon,  2  Add.  &  Ell.'  628, 29  Eng. 
Com.  Law,  169,  is  directly  in  point,  and  fully  sustains  the  judgment 
under  consideration.  It  was  an  action  of  assumpsit  by  vendor 
against  vendee,  and  the  declaration  contained  two  counts,  one  upon 
a  bill  of  ezchaihgo  that  had  been  given  by  the  vendee  for  the  price 
of  the  goods,  and  the  other  for  goods  sold  and  delivered.  The  bill. 
had  been  materially  altered  by  the  payee,  the  vendor,  without  the 
privity  or  assent  of  the  drawer,  the  vendee.  Held  that  the  bill  was 
thereby  vitiated,  but  that  the  plaintiff  was  entitled  to  recover  upon, 
the  common  count. 

This  case  was  approved  and  followed  by  the  Supreme  Court  of 
New  York,  in  Clut^  &  Bailey  v.  Small,  17  Wend.  238,  the  court 
adding,  however,  that  "for  aught  that  appeared,  the  alteration  was- 
made  under  an  honest  mistake  of  right."  And  this  qualification 
the  court  appears  to  have  thought  was  necessary,  holding,  it  would 
seem,  that  when  the  alteration  is  in  fact  fraudulent  there  ought  to- 
be  no  recovery,  but  that  when  made  without  any  fraudulent  pur- 
pose there  may  be  a  recovery  upon  the  original  cause  of  action. 

We  have  no  hesitation  in  going  to  this  extent,  and  upon  prin- 
ciple, do  not  see  how  it  can  be  avoided.  It  is  difficult  to  perceive 
how  the  destruction  without  fraud,  of  a  mere  security  given  by  the- 
debtor  himself,  and  the  destruction  of  which  can  in  no  event  preju- 
dice him,  can  operate  to  discharge  the  precedent  debt.  Inasmuch 
then  as  we  are  well  satisfied  that  the  alteration  iii  *que8tion  [71 
was  made  under  an  honest  mistake  of  right,  we  are  of  the  opinion 
that  the  plaintiffs  below  were  entitled  to  recover,  upon  the  original 
cause  of  action,  the  amount  admitted  to  be  due  and  for  which  the 
note  ^as  given.  Whether  they  could  have  recovered  upon  the  note 
as  it  existed  before  the  alteration,  is  a  question  upon  which  we  ex- 
press no  opinion.  Many  authorities  are  cited  by  the  defendant  in. 
error  to  show  that,  as  the  alteration  was  not  fraudulent,  there  could* 
be  such  are  covery,  but  it  is  unnecssary  to  consider  them.    It  may 
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be  as  well  to  remark,  however,  that  tampering  with  a  Becarity, 
however  honestly,  is  a  dangerous  thing,  and  ought  not  to  be  en- 
^couraged. 

Judgment  qffirmed. 


,Thaao  Toumans  t;.  Thomas  Caldwell  and  Alexandbb  Cald* 

W£LL. 

'Where  a  lease  for  years  is  made  of  land,  without  any  reservation  in  the  lease 
itself  of  a  growing  crop,  parol  evidence  may  be  introduced  to  show  that  the 
crop  was  growing  on  the  land,  at  the  time  when  the  lease  was  made,  and 
was  treated  and  considered  as  personalty,  and  not  intended  to  be  conveyed 
by  the  lease.  In  the  sale  of  real  estate  in  fee  or  for  years,  the  growing  crops 
may  bs  considered  by  the  parties  as  personal  property,  and  so  separated  in 
contemplation  of  law  as  not  to  pass  by  the  deed  or  lease.  Baker  v.  Jordan, 
3  Ohio  St.  438,  followed  and  approved. 

"Where  a  special  plea  of  a  former  trial  between  the  same  parties,  upon  the  same 
point  sought  to  be  litigated,  is  pleaded,  and  where  it  becomes  necessaiy  to 
introduce  parol  evidence,  to  show  that  the  two  causes  of  action  were  the 
same,  the  identity  of  the  causes  of  action  in  the  two  cases,  is  a  matter  of 
fact  for  a  jury,  to  be  determined  upon  the  evidence. 

'  When  a  motion  to  the  court,  to  set  aside  the  finding  of  a  jury,  or  the  court, 
ppon  such  issue,  because  the  finding  was  against  the  evidence,  is  overruled, 
the  bill  of  exceptions  must  show  what  was  the  evidence  upon  which  said 
finding  was  founded ;  otherwise,  a  court  of  error  can  not  determine  whether 
the  court  below  erred  or  not  It  is  not  sufficient  to  say  that  evidence  was 
given  of  such  and  such  facts  on  the  trial  of  the  issue. 

72]    *Petition  in  error,  to  reverse  a  judgment  of  the  district  court 
in  Licking  county. 

The  case  is  fully  stated  in  the  opinion  of  the  court. 

Chas,  FoUett,  for  plaintiff  in  error. 

I.  The  parol  testimony  of  reservation  should  not  have  been  re^ 
ceived.*  Nothing  but  a  clear,  subsequent,  independent  agreement 
could  change  the  written  lease ;  and  parol  testimony  can  not  be 
given  to  change  or  vary  a  written  contract,  nor  even  to  explain  the 
^understanding  of  the  parties  at  the  time  of  making  it.  Case  v. 
Winship,  4  Blackf.  425 ;  Zwillinger  v.  Webb,  9  West.  Law  Journal 

*Thi8  case  was  argued  before  the  decision  of  Baker  v.  Jordan. 
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310  (No.  7);  Edwards  v.  Richards,  Wright,  597 ;  State  v.  Perry,, 
lb.  662 ;  Morris  v.  Edwards,  1  Ohio,  189 ;  Stone  v.  Vance,  6  lb.  246 ;. 
1  Greenl.  on  Ev.  398,  275,  276.      .  •  ^ 

II.  The  court  not  only  en'cd  in  admitting  parol  testimony  to  be 
given  to  prove  title  to  the  wheat,  by  reservation,  as  against  the  lease, 
but  the  rule  of  res  adjudicata  forbade  its  introduction.    Whether  it 
sufSciently  appears  in  the  pleadings  or  not,  that  the  former  suit  in 
trespass  was  determined  upon  the  merits,  can  make  no  difference, 
as  it  distinctly  appears  by  the  testimony  set  out  in  the  bill  of  ex- 
ceptions, that  the  question  of  title  by  reservation,  and  no  other,  was- 
given  to  the  juiy  and  insisted  upon,  to  entitle  the  plaintiffs  to  a  re- 
covery therein,  and  a  verdict  and  judgment  against  the  plaintiff,  as- 
the  record  shows.     Gardner  v,  Buckbee,  3  Cow.  120 ;  Burt  v.  Stern- 
burgh,  4  Cow.  559 ;  Bouchand,  Ex.  of  Brunei  v.  Lewis,  3  Denio, . 
238;'  1  Greenl.  on  Ev.,  sec.  533 ;  Doty  v.  Brown,  4  Comst.  71. 

III.  It  can  not  be  said,  that  the  title  to  the  wheat  was  not,  or 
could  not  be,  called  in  question  in  the  action  of  trespass,  or  that  tres- 
pass was  not  the  proper  action.  Either  the  wheat  belonged  to  the 
plaintiff,  or  did  not ;  if  the  former,  then  the  defendant's  *pos-  [7S 
session  was  forcible,  and  he  a  trespasser  in  entering  and  cutting' 
down  the  same,  and  the  first  taking  wi'ongful ;  and  trespass  was  the 
proper  remedy.  7  Ohio  (part  2),  133;  10  Johns.  369;  7  lb.  140; 
17  lb.  116 ;  5  Mafis.  283,  284;  3  Hill,  282.  And,  indeed,  if  the  de- 
fendant had  entered  and  ousted  the  own^r  of  said  field  of  wheat, 
and  continued  in  possession  of  the  premises,  trespass  quare  cUtusum 
faegit  is  the  only  remedy.  But  if  the  entry  was  lawful,  the  prop- 
erty of  the  wheat  was  in  the  defendant.  De  Mott  and  Billson  v. 
Hagerman,  8  Cow.  220;  2  Wheat.  Selw.  1195,  notes  B  and  C; 
Brown  r.  Caldwell,  10  Serg.  &  R.  114;  Mather  v.  Trinity  Church,  3- 
lb.  509. 

Smythe  &  Sprague^  for  defendants  in  error. 

I.  The  court  will  look  in  vain  for  any  order  in  this  case,  making  • 
the  bill  of  exceptions,  or  what  purports  to  be  a  bill  of  exceptions, 
part  of  the  record.    The  bill  of  exceptions  can  not,  therefore,  be 
considered.    Baldwin  v.  State,  6  Ohio,  16;  Acheson  et  al.  v.  West- 
em  Reserve  Bank,  8  Ohio,  117. 

II.  As  to  the  admission  of  parol  evidence  to  explain  or  vary  the 
written  contract,  counsel  for  defendants  in  error  do  not  deem  it 
l^ecessary  to  controvert  any  of  the*  principles  or  authorities  refeiTcd* 
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to  in  the  argument  of  plaintiff  *s  counsel ;  they  eimply  deny  that 
-any  such  thing  was  done.  The  writing  produced  by  plaintiff  in 
error,  and  called  a  contract,  was  jdisregarded  by  the  court  below, 
for  two  reasons — 

1.  It  iully  appeared,  and  is  stated  in  the  bill  of  exceptions,  that 
-the  plaintiffs  below  were  minors  at  the  time  of  signing  the  writing, 
.and  therefore  were  not  bound  by  it.  As  to  them  it  was  no  contract, 
.and,  so  far  as  the  matter  in  controvemy  was  concerned,  they  had 
repudiated  it  by  bringing  their  action. 

2.  The  writing  did  not  purport  upon  its  face  to  be  a  contract  inter 
;parte8^  but  simply  the  contract  of  Youmans.  True,  it  was  signed  by 
the  others ;  but  its  stipulations  are  all  in  the  singular  number,  and 
"74]  point  wholly  and  exclusively  to  Youmans.  There  *is  in  the 
writing  no  stipulation,  engagement,  or  undertaking  on  the  part  of 
defendants  in  error ;  the  mere  act  of  signing,  in  such  circumstances, 
^ould  not  make  it  the  whole  contract  of  all  the  parties,  so  as  to 
exclude  reservations  made  on  behalf  of  the  defendants  in  error. 

III.  Whether  the  former  judgment  would  be  a  bar  or  not,  de- 
pended entirely  upon  the  identity  of  the  subject  decided  in  the 
former  action,  with  the  controversy  in  this ;  a  question  of  fact, 
depending  not  on  the  record  of  the  former  judgment  alone,  but 
upon  that  with  the  other  testimony  in  the  case.  The  finding  of  the 
court  of  common  pleas  on  this  subject  is  that  of  a  fact,  and  no  error 
of  law  is  or  can  be  predicated  upon  it.  The  court  of  error  can  not 
review  and  reverse  this  finding  of  the  fact,  especially  when  the  bill 
of  exceptions  does  not  pretend  to  set  out  all  the  evidence.  It  seems 
to  be  well  'settled,  that  such  a  thing  can  not  be  done.    14  Ohio,  586. 

Mr,  Follettj  in  reply : 

I.  The  bill  of  exceptions  is  part  of  the  record.  The  case  in  6 
Ohio  has  no  application ;  that  in  8  Ohio  does  not  go  to  the  extent 
claimed  by  defendants  in  error ;  it  only  decides  what  is  usual  or 
:good  practice.  The  case  last  named  has  not  the  slightest  intimation 
that  where  a  bill  of  exception  Jias  been  xxmde  a  part  of  the  record,  it 
is  to  be  disregarded  for  want  of  an  express  order  making  it  such. 
But,  even  if  that  decision  has  the  supposed  extent,  the  language  of 
the  statute  of  1845, 2  Curw.  1140,  under  which  the  bill  of  exceptions 
in  this  case  was  made,  is  imperative,  upon  the  request  of  the  party, 
jAnd  no  order  is  necessary  for  that  purpose.  If  not  made  a  part  of 
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die  record,  the  consequences  follow  which  are  shown  in  6  and  8 
Ohio ;  but  once  of  record,  the  court  can  not  disregard  it. 

II.  Upon  the  question  of  infancy  the  defendants  are  estopped 
This  lease  was  not  void,  but  voidable  only;  and  although  they 
might  have  re-entered  and  ousted  the  plaintiff,  until  they  did  that 
*or  put  an  end  to  the  term  in  some  other  way,  they  could  not  [75 
take  the  crops.  Their  tenant  was  permitted  to  enter  and  occupy 
under  the  lease,  and  he  paid  rent;  the  crops  were  his  own,  with 
which  his  landlord  had  nothing  to  do.  Infancy  is  not  allowed  to 
protect  fraudulent  acts.  3  Kent,  239 ;  Kitchen  v.  Lee,  11  Paige, 
107  ;  Badger  v.  Phinney,  15  Mass.  179 ;  Roberts  v.  Wiggin,  1  N.  H. 
73;  Roof  V.  Stafford,  7  Cow.  179;  Hamblett  v.  Hamblett,  6  N.  H. 
339 ;  Smith  v.  Evans,  5  Humph.  70 ;  Kitchen  v.  Lee,  N.  Y.  Ch.  3 ; 
M".  Y.  Legal  Obs.  160 ;  Zouch  v.  Parsons,  3  Bur.  1794 ;  2  Kent,  236  ; 
1  Johns.  Cas.  127  ;  5  Yerg.  41 ;  Tucker  et  al.  v.  Moreland,  10  Pet. 
<U.  S.)  66 ;  Baylis  v.  Lumley,  3  Maule  &  Sel.  477  ;  Lesse  of  Drake 
And  wife  v.  Ramsey  et  al.,  5  Ohio,  251 ;  14  Johns.  124';  4  Day,  51. 

III.  Any  statement  in  writing  containing  the  agreement  between 
the  parties,  and  accepted  and  adopted  by  them,  is  the  best  and  only 
evidence  of  the  contract,  even  although  not  signed  by  the  parties  at 
jQl.  But  where,  as  in  this  case,  the  statement  is  signed  and  sealed 
by  all  the  parties  to  the  contract,  in  duplicate,  there  can  be  no  more 
binding  agreement.    Patchin  v.  Swift,  6  Washb.  292. 

IV.  All  the  testimony  given  on  the  trial  is  set  out  in  the  bill  of 
-exceptions,  and  counsel  for  plaintiff  in  error  think  the  language  of 
ihe  bill  sufficiently  shows  that  fact,  to  wit:  " The  plaintiffs  offered 
no  further  evidence  in  chief,  but  rested  their  case,"  etc.  "And  the 
•defendant  offered  no  other  or  further  evidence  in  this  case,"  etc. 
But  this  is  not  material.  The  bill  sets  out  the  testimony  with  suffi- 
cient clearness  to  enable  the  court  to  decide  all  that  is  necessary  in 
•determining  the  cause. 

Kennon  J.  The  Caldwells  had  brought  an  action  of  replevin  to 
recover  some  wheat  which  had  been  cut  down  and  put  in  shock  by 
Youmans,  upon  a  tract  of  land  leased  to  Youmans  by  the  Caldwells, 
at  the  yearly  rent  of  two  hundred  dollars  and  tax^.  The  wheat  in 
•controversy  had  been  sown,  and  was  growing  on  the  land,  at  tho 
time  the  lease  was  made  to  Youmans.  There  was  *about  [76 
£fteen  or  sixteen  acres  of  the  wheat,  making  about  225  or  230 
4)ushels.    Youmans  claimed  the  wheat  by  virtue  of  his  lease,  and 
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the  Oaldwells  claimed  that  it  belonged  to  them,  and  was  reserved 
when'the  lease  was  executed.  The  lease  contained  no  express  re- 
servation of  the  wheat. 

The  question  of  title  to  the  wheat  was,  therefore,  the  matter  in 
controversy.  The  Caldwells  recovered  in  the  court  of  common 
pleas,  and  upon  writ  of  error,  the  district  court  afllrmed  the  judg- 
ment of  the  common  pleas. 

This  petition  was  filed  to  reverse  the  judgment  of  the  district- 
court. 

Upon  the  trial  of  the  case  in  the  court  of  common  pleas,  the  Cald- 
wells gave  in  evidence  their  title  to  the  land  upon  which  the  wheat 
grew,  and  rested.  Youmans  gave  in  evidence  his  lease  to  the  land, 
bearing  date  prior  to  the  time  of  cutting  the  wheat,  and  that  h&^ 
had  gone  into  possession  of  the  farm  on  the  first  of  April  preceding 
the  harvest  at  which  the  wheat  was  cut.  The  Caldwells  then  gave 
evidence  that  the  wheat  was  growing  on  the  ground  when  the  lease 
was  made,  and  offered  to  prove  that  the  wheat  was  reserved  when 
they  made  the  lease.  To  this  evidence  Youmans  objected,  but  the 
court  overruled  the  objection  and  admitted  the  evidence.  To  this 
ruling  of  the  court  Youmans  excepted,* and  procured  his  bill  of  ex- 
ceptions to  be  signed  by  the  court.  Youmans  had  filed  a  special 
plea,  setting  forth  that  before  the  suit  was  brought,  the  Caldwells- 
had  brought  an  action  of  trespass  for  the  identical  cause  of  action 
for  which  the  action  of  replevin  had  been  prosecuted ;  that,  upon 
the  trial  of  the  trespass,  judgment  had  been  rendered  against  the 
said  Caldwells,  and  that  the  judgment  so  rendered  was  still  in  full 
force.    The  trial  of  the  trespass  was  before  a  justice  of  the  peace. 

On  the  trial  of  the  action  of  replevin  in  the  common  pleas,  the 
jssues  were  submitted  to  the  court ;  one  of  which  issues  was,  whether 
the  cause  of  action  was  the  same  in  the  trespass  and  replevin  suits. 
77]  *To  support  the  issue  on  the  part  of  Youmans,  he  gave  in 
evidence  the  transcript  of  the  judgment  before  the  justice,  which 
of  itself  did  not  show  that  the  same  points  wore  in  issue  in  both 
cases ;  but  Youmans  offered  to  the  court  parol  evidence  to  show 
that  the  identical  same  matter  tried  before  the  justice  and  then  de- 
termined, was  th^t  in  issue  in  the  action  of  replevin.  The  court, 
however,  found  that  the  said  supposed  action  of  trespass  in  said 
plea  mentioned,  was  not  for  the  same  identical  cause  of  action  as 
in  said  declaration  mentioned.  The  finding  is  in  these  words  r 
<^And  the  court  do  further  find,  that  the  said  supposed  action  of  tres* 
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t>a88  in  said  defendant's  plea  mentioned,  was  not  for  the  same  iden* 
tical  canse  of  action  as  in  said  declaration  mentioned,  and  the 
judgment  in  said  action  of  trespass  mentioned,  was  not  npon,  or 
for  the  same  cause  of  action  as  in  said  declaration  mentioned." 

Judgment  was  rendered  for  the  plaintiffs,  and  the  defendant 
inoved  for  a  new  trial  for  the  reasons :  1.  That  the  court  erred  in 
bverruling  the  objection  made  by  the  defendant  to  the  evidence  of- 
fered by  the  plaintiffs  to  vary  or  explain  the  written  agreement;  2. 
In  finding  that  the  plaintiffs  were  not  barred  by  said  action  of  tres- 
t)a8S  so  decided  against  them;  and,  3.  The  court  erred  in  not  non- 
suiting the  plaintiffs. 

This  motion  was  overruled  by  the  court  of  common  pleas.  TO' 
this  opinion  of  the  court  of  common  pleas  the  defendant  also  ex- 
feepted. 

The  bill  of  exceptions,  among  other  things,  states  that  the  de- 
fendant "  gave  evidence  "  of  certain  facts  (named  in  the  bill  of  ex- 
ceptions) which,  if  satisfactorily  proved  to  the  court,  might  have 
been  a  bar  to  the  plaintiffs'  right  of  recovery. 

The  questions,  therefore,  presented  on  this  record  are  :  1.  Should 
the  court  have  nonsuited  the  plaintiffs?  2.  Did  the  court  err  in 
not  finding  that  the  facts  proved  showed  that  the  action  of  trespass 
and  replevin,  were  for  the  same  identical  cause  of  action  ?  3.  Did 
the  court  err  in  admitting  the  plaintiffs  to  prove  that  tho 
*wheat  was  sown  before  the  lease  was  made,  and  that  the  [78 
plaintiffs,  by  parol,  reserved  the  wheat  to  themselves  ? 

As  to  the  first  question,  it  can  not  be  seriously  claimed  that  the 
plaintfffis,  after  proving  title  in  themselves  to  the  land,  and  that  the 
l^heat  grew  upon  that  land,  ought  to  have  been  nonsuited.  The 
plaintiffs  made  a  prima  facie  case  for  recovery,  and  therefore,  the 
court  did  not  err  in  refusing  to  nonsuit  them. 

As  to  the  second  question,  we  are,  from  the  bill  of  exceptions, 
unable  to  say  whether  the  court  ought  to  have  found  the  facts  dif- 
ferently or  not.  Had  the  finding  been  by  a  jury,  negativing  the  facta 
in  the  special  plea,  and  a  motion  had  been  made  to  the  court  to  set 
aside  the  verdict  because  it  was  against  the  evidence,  and  the  court 
had  overruled  that  motion,  a  court  of  error  could  not  have  said  that 
the  court  erred,  unless  all  the  evidence  which  the  jury  had  before 
them,  had  been  fully  set  out,  that  we  might  judge  whether  the 
terdict  was  decidedly  against  the  weight  of  the  evidence.  It 
-Would  not  do  to  say  that  evidence  was  given  to  the  jury  of  such 
VOL.  rv — 6  66 
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facts.  The  jury  may  or  may  not  have  believed  the  evidence,  and 
in  this  respect  it  makes  no  difference  whether  the  issae  was  foand 
by  the  jury  or  by  the  court.  If  all  the  testimony  had  been  set  out, 
or  if  it  appeared  that  the  facts  outside  of  the  justice's  record  had  ' 
been  proved^  showing  that  it  was  for  the  identical  same  cause  of 
action  as  that  on  trial,  a  different  case  would  have  been  presented; 
but  when  the  bill  of  exceptions  only  shows  that  evidence  was  given 
to  the  court  of  these  facts,  and  the  court  expressly  find  that  the 
facts  stated  in  the  plea  of  estoppel  are  not  true,  there  is  no  ground 
for  this  court  to  say  that  the  parol  evidence  proved  that  the  two 
causes  of  action  were  the  same.  We  are  therefore  of  opinion  that 
in  this  particular,  the  district  court  did  not  err  in  refusing  to  re- 
verse the  judgment  of  the  common  pleas. 

The  remaining  is  a  very  important  question,  and  one  which  this 
court,  at  its  present  term,  fully  considered  in  the  case  of  Baker  v, 
79]  Jordan.  In  that  case,  Jordan  purchased  of  Baker  a  *farm ; 
Baker,  a  few  days  after  the  parol  contract  for  the  sale  of  the  farm, 
executed  a  deed  to  Baker  for  the  land,  without  any  reservation  of 
the  crops.  There  was,  at  the  time  of  the  execution  of  the  deed, 
about  seventy  acres  of  corn  growing  on  the  land,  which,  by  express 
agreement,  was  to  belong  to  the  grantor,  and  not  the  grantee  in 
the  deed  ;  it  was  by  parol  reserved,  and  the  question  was  whether 
that  fact  could  be  proved  in  an  action  by  the  grantor  for  the  corn ; 
or  whether  such  proof  would  not  vary  or  contradict  the  deed  it- 
self In  that  case  the  court  held  that  such  evidence  was  admissible. 
A  growing  crop  may  or  may  not  be  a  part  of  the  realty.  It  may 
be  sold  without  writing,  and  the  title  pass ;  it  may  be  levied  upon 
by  execution  as  personal  property,  and  in  certain  cases  passes  to 
the  administrator. 

By  the  deed  the  realty  passed,  and  prima  facie  the  corn  was  realty  j 
if  so,  it  passed ;  but  if,  before  the  execution  of  the  deed,  the  parties 
themselves  so  separated  the  land  from  the  corn  as  to  constitute  it 
personalty,  it  would  not  pass  by  the  deed ;  and  therefore  full  effect 
was  given  to  the  deed  without  including  the  com.    3  Ohio  St.  438. 

In  the  case  now  before  this  court  we  regard  the  paper  given  in  evi- 
dence by  Toumans,  as  a  lease  creating  in  him  a  lien  for  years,  an 
interest  or  estate  in  the  land  itself,  which  could  not  be  created  or 
pass  without  writing.  The  wheat  would  pass  by  a  mere  parol  con- 
tract, and  the  lessee  by  the  lease  acquired  ^such  an  interest  in  the 
land  by  the  lease  as  would  prima  facie  have  passed  to  him  this 
66 
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growing  wheat;  but  it  passed  only  because  it  might  be  and  gen- 
erally is  considered  as  a  part  of  the  realty.  But  if  the  parties,  by 
agreement  before  or  at  the  time  of  making  the  lease,  reserved  the 
wheat,  that  agreement  had  the  effect,  as  between  the  lessors  and 
the  lessee,  to  convert  the  wheat  into  personalty ;  and  therefore  the 
wheat  did  not,  in  fact,  pass  by  the  lease,  so  that  the  lease  may  have 
its  ftiU  effect  in  passing  the  realty  without  passing  the  wheat.  We 
hold  the  effect  of  reserving  the  growing  crop  to  be,  that  the  parties 
themselves  have,  without  writing,  agreed  to  convert  it  *into  [80 
personalty,  and  it  so  remains,  and  does  not  therefore  pass  by  the 
deed  creating  an  interest  in  the  land.  We  are,  therefore,  of  opinion 
that  the  district  court  did  not  err  in  refusing  to  reverse  the  judg- 
ment of  the  common  pleas. 

The  judgment  of  the  district  court  affirmed. 


Thb  Oitt  of  Datton  v.  Horaoe  Pease. 

Mmiicipal  corporations  are  liable  for  ixgnries  to  third  persons,  resulting  from 
the  negligence  of  subordinate  officers  or  agents  acting  under  their  authority 
and  direction,  in  the  construction  of  public  improvements  belonging  to 
such  corporations.) 

In  such  cases,  the  maxim  reBpondaei  superior,  properly  applies,  in  the  same 
manner  and  to  the  same  extent,  as  in  its  application  to  the  liabilities  of 
private  individuals. 

But  where  such  ag^nt  or  officer,  although  appointed  by  the  corporation,  per- 
forms duties  for  or  between  individuals,  in  which  the  corporation  has  no 
interest,  no  such  liability  arises,  and  the  officer  alone  is  responsible. 

The  damages  to  be  recovered  in  such  action,  must  be  the  immediate,  natural, 
and  necessary  result  of  the  negligence  or  want  of  skill  complained  of. 

Erbob  to  the  court  of  common  pleas  of  Montgomery  county, 
reserved  in  the  district  court  for  decision  here.  ||| 

The  original  proceeding  was  an  action  on  the  case  for  conse- 
quential damages  to  the  mill  of  Horace  Pease,  defendant  in  error. 
It  was  commenced  before  a  justice  of  the  peace.  Judgment  was 
rendered  by  him  in  favor  of  Pease,  and  an  appeal  taken  to  the 
Montgomery  common  pleas  by  the  city.  At  the  November  term, 
1852,  the  demurrer  was  withdrawn  as  to  the  first  count  of  the  dec- 
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laration  and  orerruled  as  to  the  second.  On  issue  joined  at  the 
81]  same  term,  a  special  verdict  was  rendered  *by  the  jury.  On 
error  to  the  district  court  for  Montgomery  county,  the  case  was^ 
reserved  to  this  court  for  decision. 

The  declaration  contains  two  counts.  The  first  sets  forth  that 
the  plaintiff  was  possessed  (in  October,  1851)  of  a  certain  mill  in 
Dayton,  on  the  Miami  canal,  and  a  certain  water-power  of  so  many 
cubic  feet  per  minute ;  and  the  right  to  flow  the  same  through  the^ 
canal  to  his  mill,  and  from  and  below  the  same,  through  the  said 
canal.  That  the  defendant,  on  the  30th  of  October,  1851,  etc.,  etc.y 
^^ wrongfully  and  injuriously'^  erected  an  arched  stone  bridge 
across  the  canal  below  said  mill,  and  in  the  city,  and  constructed 
the  same  "  so  inartificially  "  that  it  fell  into  the  canal  and  dammed 
up  the  water,  and  thereby  obstructed  and  prevented  the  plaintiff 
from  the  use  of  his  mill,  and  from  making  divers  profits,  etc.,  etc. 

The  second  count  differs  from  the  first,  only,  in  alleging  that  the 
defendant  "  wrongfully  and  injuriously,  by  certain  contractors  for 
that  purpose  by  the  defendant  employed,"  erected  the  bridge  in 
the  first  count  mentioned. 

At  the  trial,  the  plaintiff  so  amended  his  declaration  as  to  con- 
form it  to  the  proof  of  drawing  off  the  water  from  the  canal  above 
the  mill,  as  set  forth  in  specification  number  five  (5)  of  the  special 
verdict. 

The  plea  is  the  general  issue — "  Not  guilty." 

The  jury,  being  instructed  that  they  might  find  a  special  ver* 
diet  and  assess  the  damages  sustained  by  the  plaintiff,  did  find — 

1.  That  the  mill  mentioned  in  the  declaration  was  the  mill  of  the 
plaintiff;  that  he  owned  and  used  the  water-power,  and  had  the 
right  to  fiow  water  from  said  mill  through  the  Miami  canal. 

2.  That  the  city  of  Dayton,  by  order  of  the  common  council,  did 
contract  with  certain  contractors  to  erect  a  stone  bridge  over  said 
canal,  as  by  law  the  city  had  a  right  and  was  bound  to  do,  below 
said  mill,  on  Warren  street,  under  the  supervision  of  the  city  en- 
82]  gineer,  and  according  to  a  plan  to  be  furnished  by  him ;  *that 
said  contractors  did  erect  such  bridge,  in  pursuance  of  a  plan  after- 
ward  famished  by  said  engineer. 

3.  That  on  the  afternoon  of  the  30th  of  October,  1851 ,  said  bridge 
fell  into  the  canal. 

4.  That  the  fall  thereof  was  owing  to  defect  and  inartifidality  in 
the  plan  of  the  bridge,  as  fnrniBhed  by  said  engineer ;  which  plan 
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was  defective  and  inartificial  throagb  the  negligence  and  unskill- 
fullness  in  devising  the  same,  of  the  said  engineer,  and  was  such 
that  the  bridge  could  not  stand. 

5.  That,  by  reason  of  the  stone  and  earth  falling  into  the  canal, 
the  water  was  dammed  and  backed  up  on  the  wheels  of  plaintiff's 
43aid  mill,  which  stopped  its  working  for  a  period  of  seven  hours; 
.and  that  by  reason  of  said  fall  of  stone  and  earth,  and  for  the  pur- 
pose of  removing  the  same,  it  became  necessary  to  draw  the  water 
•off  the  level  of  the  canal  above  the  mill,  whereby  it  was  stopped 
for  a  period  of  twenty -three  hours  longer. 

6.  That  immediately  after  the  fall  of  said  bridge,  on  the  same 
•day,  the  city  of  Dayton  proposed  to  remove  from  the  canal  the 
•obstruction  to  the  same  occasioned  thereby ;  but  that  the  removal 
thereof  was  at  once  taken  off  their  hands  by  the  superintendent 
•of  repairs  on  that  line  of  said  canal,  who  forthwith  took  charge  of 
the  same,  and  proceeded  to  take  the  necessary  steps  to  remove  said 
obstruction. 

7.  That  directly  after  the  fall  of  the  bridge — on  the  same  day — 
the  said  superintendent  of  repairs  directed  the  water  in  the  level 
;above  the  mill  to  be  drawn  off,  for  the  purpose  of  enabling  him  to 
remove  the  said  obstruction  from  out  the  canal,  and  that  the  water 
was  so  drawn  off;  whereby  the  mill  of  the  plaintiff  was  stopped 
for  the  period  of  twenty-three  hours,  as  aforesaid. 

8.  That  said  bridge  was  upon  Warren  street,  a  public  highway 
and  street  in  Dayton,  which  was  originally  part  of  a  state  road, 
laid  out  and  established  as  such  road  by  the  county  commissioners, 
in  1806  or  1807,  and  which  became  one  of  the  streets  of  the  town 
•of  Dayton  in  1812  or  1813 ;  that  there  was  at  both  these  *pe-  [88 
Tiods,  and  until  the  construction  of  the  said  canal,  a  swamp  or 
marsh  directly  on  the  line  where  the  canal  now  runs,  and  a  bridge 
of  logs  at  the  point  on  said  road  or  street,  where  said  stone  bridge 
was  erected. 

9.  That  the  Miami  canal  was  constructed  about  the  year  1829, 
and  a  wooden  bridge  erected  over  the  same  pursuant  to  law,  which 
bridge  fell  down  and  was  removed  some  time  in  the  spring  of  1851 ; 
and  that  the  stone  bridge  was  erected  at  the  same  point  on  the 
canal  where  the  old  bridge  stood. 

And  if  the  court  should  be  of  opinion  that  on  these  several  facts 
thus  found,  the  law  was  with  the  plaintiff,  then,  and  in  that  case, 
ihe  plaintiff's  damage  to  be  assessed  at  the  sum  of  sixteen  dollars 
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and  fifty  cents,  by  reason  of  the  damming  and  backing  np  of  the 
water  upon  the  wheels  of  the  plaintiff's  mill  as  aforesaid ;  and  the 
farther  sum  of  fifty-four  dollars  and  seventy-two  cents,  by  reason 
of  the  water  having  been  drawn  off  from  the  level  above  the  mill 
of  the  plaintiff  as  aforesaid.  But  if  the  law  were  with  the  defend- 
ant, then,  and  in  that  case,  the  defendant  to  go  hence  without  day, 

and  recover  from  the  plaintiff  its  costs,  taxed  at dollars  and 

cents. 

And  thereupon  the  parties,  by  their  attorneys,  agreed  in  open 
court,  that,  in  pronouncing  judgment  upon  said  findings  of,  the  jury, 
the  court  should  also  look  to,  consider,  and  take  judicial  notice  of  the 
charter  of  the  said  city  of  Dayton,  and  all  acts  of  the  legislature 
amendatory  thereto,  or  conferring  power  upon  and  regulating  the 
duties  and  liabilities  of  the  city  and  its  officers,  and  of  all  the  ordi- 
nances and  minutes  of  the  proceedings  of  the  city  council,  in  so  far 
as  they  severally  relate  in  any  way  to  the  matters  in  controversy — 
the  same  as  though  each  and  all  were  parts  of  the  general  laws  of 
the  state,  or  had  been  respectively  and  severally  pleaded  and  given, 
in  evidence  to  the  court  and  jury. 

84]    ^Copies  of  the praceedings  of  the  city  council,  referred  to  in  the 
above  entry,  and  agreed  upon  by  counsel  of  both  parties. 

January  11, 1851. — D.  H.  Morrison  was  then  elected  city  en* 
gineer  for  the  current  year. 

June  5, 1861. — Resolution,  by  Mr.  Kenney,  that  the  marshal,  in> 
conjunction  with  the  city  engineer,  have  the  bridge  on  Warren 
.  street  repaired,  and  that  the  work  be  let  to  the  lowest  bidder  for 
cash. 

June  20, 1851. — Mr.  Kenney,  from  the  committee  to  whom  was 
referred  the  matter  of  repairing  Warren  street  bridge  across  the 
canal,  reported  that  said  bridge  since  the  last  meeting  has  fallen 
down,  and  offered  a  resolution  that  the  city  engineer  be  required  to 
make  an  estimate  of  a  stone  bridge  of  rough  masonry,  also  of  a 
wooden  bridge,  and  that  he  advertise  for  proposals  for  building  the 
same.    Beport  accepted,  and  resolution  adopted. 

August  8, 1851. — ^Resolution,  by  Mr.  Kenney,  that  the  bids  for 
building  a  stone  bridge  across  the  canal  at  Warren  street  be  referred 
to  a  committee  of  two.  in  connection  with  the  city  engineer,  and 
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that  they  be  authorized  to  contract  for  the  building  of  said  bridge^ 
with  the  lowest  responsible  bidder.    Laid  over. 

August  11, 1851. — Mr.  Comly  offered  the  following  as  an  amend- 
ment to  Mr.  Kenney's  resolution  :  That  the  committee  on  the  War- 
ren street  bridge  report  to  council  the  gross  amount  of  each  bid  for 
the  wok  on  said  bridge,  before  the  contract  for  the  same  is  awarded. 
Amendment  adopted,  and  the  resolution  as  amended  passed.  Com- 
mittee— Messrs.  Boren,  Worman,  and  Beichler. 

August  18,  1851. — The  city  engineer  reported  concerning  the  sev- 
eral amounts  of  bids  for  building  Warren  street  stone  bridge.  On 
motion,  the  work,  was  awarded  to  Mai'cus  Bosler,  exclusive  of  em- 
bankment, for  $1,155.79. 

November  17, 1851. — Resolution,  by  Mr.  Kenney,  that  the  com- 
mittee on  Warren  street  bridge  report  to  council  the  full  particulars 
*in  reference  to  the  contract  and  full  amount  paid  on  said  [85 
bridge ;  also,  that  the  city  engineer  furnish  statement  of  the  reason 
why  said  bridge  did  not  stand,  and  where  the  fault  lies  in  the  prem- 
Jses.    Committee — Boren,  Beichler,  and  Worman. 

Horace  Pease  presented  claim  for  damages  sustained  by  him  in 
the  stoppage  of  his  mill,  as  he  alleges,  by  reason  of  the  falling  of 
Warren  street  bridge  into  the  canal.  Ordered  that  said  bill  be  re- 
turned to  Mr.  Pease. 

December  15, 1851. — Mr.  Bosler  submitted  statement  concerning 
the  iklling  of  the  Warren  street  stone  bridge.  Laid  over  till  next 
meeting. 

February  6, 1852. — Committee  on  Warren  street  bridge  reported 
progress,  and  asked  further  time.    Granted. 

March  3,  1852. — Communication  from  Wm.  Trebein,  notifying 
council  to  remove  stone  and  rubbish  accumulated  on  the  towing- 
path  on  the  canal,  at  the  Warren  street  crossing,  was  then  read. 
Mr.  Love  moved  that  the  matter  be  referred  to  the  bridge  com- 
mittee, to  report  at  next  meeting.     Carried. 

May  18, 1852. — ^Resolution,  by  Mr.  Kenney,  that  the  trustees  of 
the  Fourth  ward  be  authorized  to  have  the  stone  abutments  of  Wisir- 
ren  street  bridge  built  preparatory  to  the  erection  of  a  wooden  rafter 
bridge ;  provided,  the  building  of  saia  abutments  does  not  cost  to 
exceed  $100 ;  and  provided  further,  that  the  canal  commissioners 
appropriate  sufficient  to  build  said  bridge.    Adopted. 

The  city  charter  and  ordiriances, — Counsel  bring  also  into  court  and 
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file  with  brief,  a  printed  volume,  containiDg  the  charter  and  ordi: 
nances  of  the  city  of  Dayton ;  and  refer  therein  especially : 

1.  To  the  act  of  the  legislature  creating  the  office  of  "  city  engi- 
neer," requiring  the  city  council  to  appoint,  or  provide  for  hi^ 
election  by  the  people,  and  fixing  the  term  of  office.  Charter,  etc., 
pp.  9, 10. 

86]    *2.  To  the  ordinance  prescribing  his  duties,  requiring  oath 
of  office,  fixing  a  salary,  etc.    Charter,  etc.,  pp.  48, 49. 

C,  L.  Vallandigham  made  the  following  points  in  argument  for 
plaintiff  in  error : 

I.  (1.)  A  mere  private  corporation,  exercising  mere  private  <zn4 
strictly  corporate  powers,  is  liable  for  injuries  occasioned  by  or  result- 
ing from  the  exercises  of  such  powers,  in  like  manner  as  an  individ- 
ual; but 

(2.)  A  mere  private  corporation,  exercising  public  powers — ^pow- 
ers belonging  to  and  usually  exercised  by  government  (e.  g,  the  casQ 
of  turnpikes,  canal,  railroad  companies,  etc.) — is  not  liable,  either  iu 
England,  or  in  most  of  the  states  of  this  Union,  or  under  the  fed- 
eral government,  for  injuries  resulting  from  or  occasioned  by  tho 
exercise  of  such  powers,  except  it  act  itself  illegally  (exceeding  ita 
jurisdiction)  or  wantonly,  maliciously,  or  negligently  in  their  exer- 
cise. 2  Broom's  Maxims,  373-389  ;  Story  on  Agency,  sec.  319,  et 
geq. ;  1  Am.  Law  Mag.  66 ;  Plate  Glass  Company  v.  Meredith,  4 
Term,  794 ;  Boulton  v.  Crowther,  2  B.  &  C.  703  (9  Eng.  C.  L.  227)  • 
Sutton  V.  Clarke,  6  Taunt.  29  (1  Eng.  C.  L.  298) ;  Hall  y.  Smith  et 
al.,  2  Bing.  156  (9  Eng.  C.  L.  357)  ;  Harris  et  ux.  v.  Baker,  4  M.  S. 
27  ;  Duncan  r.  Findlater,  6  Clark  &  Pin.  903 ;  The  Queen  v.  East- 
em  Counties  Eailway,  1  Gale  &  Dav.  589 ;  Callender  v.  Marsh,  1 
Pick.  418 ;  Steel  v.  The  West  Lock  Nav.  Co.,  2  Johns.  286 ;  Parker 
V.  The  Cuttler  Milldam  Co.,  7  Shep.  353 ;  Lansing  v.  Smith,  8  Cow. 
146.    See  also  the  earlier  Ohio  cases. 

(3.)  And  so  even  in  the  case  of  a  private  individual^  exercising  a 
like  power,  by  special  grant.    Calking  v.  Baldwin,  4  Wend.  667. 

Note. — Some  of  the  other  cases  above  cited,  are  cases  where  in- 
dividuals exercised  the  powers,  but  assuredly  there  can  be  no  suf- 
ficient reason  for  distinguishing  between  public  acts  done  by  an  in- 
87]  dividual  officer  or  body  of  *individual  officers,  and  the  same 
acts  done  for  same  purposes^  by  a  corporation— especially  a  munict* 
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paJ  corporation.    And  see  1  H.  &  W.  Am.  Lead.  Cases,  j545 ;  3  l^ilL 
631 ;  Story  on  Agency,  sec.  321. 

n.  A  public  and  political  or  quasi  corporation  proper — "  a  body 
politic  and  corporate,"  in  the  language  of  the  Ohio  statutes  (Swan's 
Stat.  205,  sec.  7 ;  827,  sec.  7 ;.  949,  sec.  1),  «.  y.  a  county  or  town- 
ship— is  not  liable  for  injuries  occasioned  by  or  resulting  from  the 
lawful  exercise  of  its  lawful  powers. 

Note. — "  A  city  is  in  some  respects  a  county."  Stetson  v,  Faxon, 
19  Pick.  152. 

m.  (1.)  Though  a  municipal  corporation,  exorcising  wi^rejjnVafe 
sxid  strictly  corporate  powers,  and  for  its  oxen  pleasure^  benefit,  and 
-emolument,  is  liable  for  injuries  occasioned  by  or  resulting  from  thu 
exercise  of  such  powers,  in  cases  where  the  acts  producing  the  in- 
juries are  directly  done  or  commanded  by  itself,  in  like  manner  as  an 
individual. 

(2.)  Yet  it  is  not  in  like  case  liable  where  the  powers  exercised 
are  public  and  political  and  quasi  corporate,  and  not  for  its  own  ex- 
clusive benefit  and  emolument,  unless  it  exercise  such  powers  ille- 
gally or  maliciously,  or  occasion  injury  in  the  exercise  thereof  by 
its  oum  direct  negligence. 

As  above,  especially  Story  on  Agency,  sec.  319,  et  seq, ;  also,  1 
Hare  &  Wal.  Amer.  Lead.  Cas.  645 ;  Fowler  v.  The  Com.  Council 
of  Alexandria,  3  Pet.  398 ;  Humes  v.  The  Mayor,  etc.,  1  Humph. 
403 ;  Bailey  t?.  New  York,  3  Hill,  531 ;  New  York  v.  Bailey,  2 
Denio,  434. 

Note. — As  to  the  Ohio  cases  bearing  on  this  point,  the  counsel  fOf 
plaintiff  in  error  maintains  that,  though  the  latter  do  not  profess  to 
overrule  the  earlier,  and  indeed  deny  any  such  purpose,  there  is 
nevertheless  a  conflict,  direct  and  in*econcilable,  between  them; 
iind  that  these  later  cases  are  unsupported  by  any  authoritieis,  ^p- 
glish  or  American,  and  are  manifestly  against  principle.  And,  fur- 
ther, that  they  do  not  at  all  decide  the  question  involved  in  the  case 
at  bar.     (See  fifth  pi-oposition.) 

IV.  A  municipal  corporation  is  not  liable,  any  morp  than  l^p 
individual  would  bo,  for  injuries  maliciously  or  wantoi(dy  comp4^tQ^ 
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88]  *by  its  servants,  the  maxim  ^^  respondeat  superior"  not  here 
applying. 

Y.  (1 .)  Tbongh  municipal  corporations  are  liable— like  any  other 
pnblic  officer — in  all  cases,  for  injuries  resulting  from  tJieir  own  di- 
rect negligence  and  carelessness,  in  even  the  legal  exercise  of  as  well 
public  as  mere  private  and  strictly  corporate  powers : 

(2.)  Yet,  when  exercising  lawfully,  even  mere  private  and  strictly 
corporate  powers,  they  are  not  liable,  even  in  Ohio^  certainly  not 
elsewhere,  for  injuries  resulting  purely  from  the  negligence  or  un- 
fikillfulness  of  their  officers  in  executing  the  acts  ordered  to  be  done; 
unless,  indeed,  the  person  executing  the  act,  stand  in  the  relation 
of  a  mere  private  servant  or  deputy. 

(3.)  Nor,  a  multo  fortiori^  are  they  in  a  like  case  liable,  where  the 
powers  exercised  are  of  a  public  and  political  or  quasi  corporate 
kind,  and  not  employed  for  the  mere  private  pleasure,  benefit,  or 
emolument  of  the  corporation,  where  they  act  as  public  officers, 
and  not  as  mere  corporators.  1  Hare  &  Wal.  Amer.  Lead.  Cas. 
645 ;  Paley  on  Agency,  300 ;  Story  on  Agency,  sees.  319-467 ;  Hall 
9.  Smith  et  al.,  9  Eng.  C.  L.  357 ;  Harris  and  wife  v.  Baker,  4  M. 
S.  27 ;  Martin  r.  Mayor,  etc.,  of  Brooklyn,  1  Hill,  545 ;  Bailey  v. 
New  York,  3  Hill,  530 ;  The  Mayor,  etc.,  of  New  York  v.  Fun'.e,  3 
Hill,  612;  Same  v.  Bailey,  2  Denio,  434.  And  see  Connell  v. 
Voorhees,  13  Ohio,  523,  with  the  comments  in  1  Hare  &  Wal.  645. 

NoTJS. — The  counsel  for  the  plaintiff  in  error  maintains  that  this 
proposition  puts  the  case  at  bar — if  the  facts  bring  it  within  the 
proposition — ^beyond  the  cases  decided  in  10,  15,  and  18  Ohio. 

Applying  these  propositions  to  the  case  at  bar,  the  counsel  for 
the  plaintiff  in  error  further  argues : 

I.  That  the  buildiug  of  bridges  is,  from  its  nature,  the  exercise 
ci  a  public  and  political,  and  not  a  mere  and  strictly  corporate 
power. 

89]  *NoTB.— It  was  so  regarded  by  both  ancient  and  modern 
governments.  It  formed  part  of  the  trinoda  necessitas,  attaching  of 
old  to  every  man's  estate,  to  wit :  Expeditio  contra  hostem;  arcium  con- 
gtractio;  pontium  reparatio.  So  also  at  Rome,  no  man  was  exempt 
from  the  duty — nullum  genus  hominum,  nuUiusque  dignitatis  ac  vene- 
rationis  mentis.  And  in  Ohio  it  devolves,  except  in  special  casesi 
upon  counties  and  townships. 
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n.  That  the  city  of  Dayton,  in  building  bridges,  acts,  under  our* 
statutes,  as  2l  public  officer ^  being  substituted  for  the  county  commis- 
sioners and  township  trustees,  and  not  in  the  exercise  of  a  mere  and" 
usual  corporate  franchise.  Swan's  Stat,  of  *41,  p.  165,  sec.  8 ;  177,  sec. 
15 ;  206,  sec.  10 ;  808,  sees.  70,  71 ;  810,  sec.  74;  811,  sec.  79  j  813,/ 
sees.  87,  90 :  and  compare  city  charter,  p.  27,  sec.  2. 

Note. — This  was  an  ancient  bridge,  on  an  ancient  state  road.  It' 
was  not  a  toll-bridge,  nor  built  for  mere  pleasure,  ornament,  emolu- 
ment, or  benefit  of  the  city,  but  being  a  canal  bridge^  the  city  was 
bound  to  build  it.  Swan's  Stat.  165,  sec.  8,  and  177,  sec.  15 ;  and 
special  verdict,  specification  number  2.  Nor,  further,  was  the  city 
using  and  improving  its  own  property ^  nor  property  of  which  it  had 
the  control.    It  belonged  to  the  state. 

m.  That  the  city  having  thus  the  right,  and  being  bound  to- 
build  the  bridge,  did  not,  in  bulding  it,  act  illegally  or  exceed  its^ 
jurisdiction.    Nor  yet  did  it  act  maliciously. 

Note. — The  injury  complained  of  was  not  caused  by  the  doing  of 
the  act  ordered  by  the  city,  to  wit:  the  building  of  the  bridge;  nor 
did  it  even  result  consequentially  (strictly  speaking)  from  the  build- 
ing^ but  the /or//  of  the  bridge.  Nor  yet  was  it  occasioned  by,  or 
result  from  negligence  or  unskillfulness  in,  the  city  itself  (as  if,  e.  g., 
the  city  council  had  itself  devised  the  plan),  but  from  the  fall  of  the 
bridge,  which  fall  was  occasioned  by  the  negligence  and  unskillful- 
ness, or  mistake  rather,  of  the  city  engineer ;  neither  the  fall  nor- 
negligence  being  ordered,  countenanced  or  contemplated  by  the 
city. 

And  this  consideration,  especially,  distinguishes  this  from  every 
and  all  the  cases  where  cities  have  been  held  liable. 

IV.  The  city  engineer  is  a  public  ministerial  officer  of  the  munici- 
pality, and  not  a  mere  private  servant,  employe,  or  deputy  thereof; 
but  bearing  a  relation  to  the  city  similar  to  that  which  the  county 
surveyor  sustains  to  the  county.  Ante,  p.  4 ;  and  see  Knight  v. 
Fox  &  Henderson,  1  L.  &  Eq.  477. 

*NoTB  1. — The  case  of  a  ship-master  compellable  to  take  a  [90 
pilot,  for  whose  negligence  he  is  not  liable,  is  not  without  analogy. 
Story  on  Agency,  sec.  456a. 

Note  2. — The  fact  that  the  city  appoints  the  engineer,  does  not 
affect  the  question.  Paley  on  Agency,  300,  note  p ;  Canterbury  v. 
The  Attorney-General,  1  Phil.  306;  Lane  t;.  Ootton,  1  Salk.  17,  andi 
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1  Hill  545,  ut  supra.    See  also  the  case  of  a  stage-driver  appointed 
by  the  mail-contractor,  Connell  v.  Voorhees,  13  Ohio,  523. 

V.  The  argument  by  analogy  and  ab  inconvenienti,  applies  here 
with  peculiar  force,  since  the  city  must  be  liable  for  all  the  mistakes 
and  negligences  of  all  its  other  officers  also — ^its  assessors,  weighers, 
measurers,  marshals,  market-masters,  health  officers,  fire-wardens, 
•city  jailer,  supervisors,  night  watch,  etc.,  etc.,  throughout  the  list. 

YI.  That  as  to  the  loss  occasioned  to  the  defendant  in  error,  by 
the  drawing  off  the  water  in  the  level  above  his  mill  (which  was  the 
4tct  of  the  superintendent  of  repairs  on  the  canal),  the  city  is  clearly 
not  liable,  even  aside  from  the  principles  hereinbefore  noted ;  be- 
cause, although  the  drawing  off  the  water  was  brought  about  by 
the  building  and  subsequent  fall  of  the  bridge,  these  were  only  the 
remote  cause  of  the  loss  to  the  defendant  in  error— quite  too  remote 
to  be  the  subject  of  an  action ;  the  proximate  cause  was  the  drawing 
•off  the  water,  by  one  in  nowise  the  agent  or  employe  of  the  city. 

Summary. — I.  That  in  building  the  bridge  in  question,  th#  city  of 
Dayton  acted  as  a  public  officer  of  the  state,  lawfully  discharging 
her  public  duties  in  like  manner  as  a  county  commissioner  or  town- 
tship  trustee  in  a  like  case. 

II.  That  a  public  officer,  acting  in  the  lawful  discharge  of  his 
public  duties,  is  not  responsible  for  the  negligence  or  unskillfulness 
of  those  whom  he  is  obliged  to  employ  as  public,  thou^^h  subordinate, 
officers  under  him. 

III.  That  the  city  engineer  of  Dayton  is  such  public,  though 
^1]  Subordinate,  officer,  acting  in  a  public  capacity,  and  not  a 
mere  private  service. 

IV.  And  that,  therefore,  the  city  is  not  liable  for  his  negligence 
:Or  want  of  skill. 

Saynes  ds  Howard^  for  defendant  in  error: 

I.  Municipal  corporations  are  liable,  like  individuals,  for  injurieg 
•done  by  them,  though  the  act  be  not  beyond  their  lawful  powers. 
"They  are  created  to  enable  a  body  of  people  to  act,  as  an  individual 
«ould,  for  the  convenience  and  profit  of  all ;  sue  and  be  sued,  and, 
generally,  to  carry  into  effect  any  object  of  interest  to  those  who 
belong  to  it.  K  the  property  of  any  one  must  be  taken  for  the 
^benefit  of  all,  a  &ir  compensation  must  be  made  to  him  in  money: 
It  is  no  less  a  duty  to  make  good  a  loss  resulting  from  their  acta— 
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H  consequential  damage.    This  case  is  stronger  than  the  case  of 
Rhodes  v.  Cleveland,  10  Ohio,  159. 

Under  this  head,  counsel  cite  also  Smith  t7.  Cincinnati,  4  Ohio,. 
514;  MbComb  v.  Akron,  15  lb.  474;  Akron  v.  McComb,  18  lb.  229. 

II.  There  is  no  conflict  between  these  and  the  earlier  Ohio  cases. 
In  Scovill  V.  Qiddings,  and  Hickox  v.  Cleveland,  the  points  could' 
not  arise.  In  the  first  case,  the  suit  was  against  agents  of  the  cor- 
poration for  doing  what  the  corporation  might  legally  do,  and  had' 
ordered  them  to  do :  the  law  authorized  the  acts,  and  the  corpora- 
tion, not  the  agents,  was  liable  for  the  injury.  In  Hickox  v.  Cleve- 
land, there  was  a  special  provision  in  the  law '  providing  for  the 
asscRsment  of  damages.  When  that  is  the  case,  the  party  must 
resort  to  the  remedy  which  is  given  him. 

m.  Counsel  also  rely  on  the  following  American  cases:  Thayer 
V.  Boston,  14  Pick.  115;  Stetson  v.  Faxon,  lb.  141 ;  Baron  et  al.  v, 
Baltimore,  2  Amer.  Jur.  203; — cited  and  approved  in  18  Ohio,  233. 
Also,  Bailey  v.  New  York,  3  Hill,  531;  New  York  v,  Bailey,  2* 
Denio,  434.  The  English  cases  cited  by  ^plaintiff  in  error,  [92 
can  only  be  sustained  on  the  ground,  that  the  defendants  were  in- 
dependent officers  of  the  British  government,  discharging  their- 
duties  without  fault;  the  government  being  the  superior,  the  rule, 
respondeat  superior ,  did  not  apply. 

IV.  Under  the  ordinance  for  the  appointment  of  a  city  engineer, 
the  counsel  did  not  comply  with  their  whole  duty  in  the  matter. 
The  ordinance  is  as  follows : 

"  Sec.  1.  The  city  council  of  Dayton  ordain,  that  the  said  city 
council  shall  annually  appoint  some  suitable  and  competent  person- 
to  the  office  of  city  engineer  and  surveyor,  who  shall  hold  his  said 
office  for  one  year,  and  until  his  successor  shall  be  appointed  and 
qualified ;  and  before  entering  upon  the  duties  of  his  office,  said 
city  engineer  and  surveyor  shall  take  an  oath  or  affirmation  to 
fkithfuUy  and  impartially  discharge  the  duties  of  his  said  office. 

"  Sec.  2.  It  shall  be  the  duty  of  said  city  engineer  and  surveyor, 
when  called  upon  by  the  city  council,  or  any  committee  thereof,  io 
make  all  surveys  of  the  streets,  lanes,  alleys,  sidewalks,  and  publio 
roads  in  said  city;  and  to  execute  plats,  plans,  draughts,  and  state « 
ments  of  the  same,  and  to  calculate  and  ascertain  the  proper  and 
necessary  grade  and  level  of  all  of  said  streets,  sidewalks,  lanes, 
alleys,  and  public  roads,  and  execute  profiles,  delineations,  anct 
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^draughts  of  the  same.  All  of  which  Borveys,  grades,  levels,  pro* 
files,  delineations,  and  draughts,  said  city  engineer  and  surveyor 
.shall  deliver  over  to  the  city  clerk  and  recorder  as  soon  as  prepared, 
who  shall  carefolly  file  away  and  preserve  the  same  in  hie  office. 
And  said  city  engineer  and  surveyor  shall,  firom  time  to  time,  dis- 
<3harge  such  other  official  duties  as  the  city  council,  hy  ordinance  or 
resolution,  shall  direct;  for  all  which  he  shall  receive  such  compen- 
sation as  the  city  council  shall  determine." 

Under  this  ordinance,  the  engineer  is  simply  to  draw  plans,  and 
hand  them  to  the  city  clerk,  to  be  filed  away,  and  discharge 
93]  *such  other  duties  as  the  council,  by  ordinance  or  resolution, 
jnay  direct.  He  is  not  to  build  the  bridge  on  his  own  plan ;  nor, 
if  he  draw  a  plan,  is  the  council  bound  to  adopt  it.  No  act  of  his, 
•of  this  class,  has  any  validity  till  adopted  by  the  council.  By  de- 
termining to  go  on  with  the  bridge,  they  make  the  act  their  own. 
The  ordinance  says  he  is  to  "calculate  grades,"  but  that  does  not 
shield  the  city  &om  responsibility  for  injuries  resulting  from  cut- 
ting down  or  filling  up  streets,  in  conformity  to  such  grades.  The 
>6ngineer  is  not  an  independent  officer. 

V.  Even  if  he  were  an  independent  officer,  the  city  would  be 
liable.  New  York  v.  Baily,  3  Hill,  before  cited,  is  in  point.  The 
city  of  Dayton  was  not  bound  to  build  the  kind  of  bridge  which 
they  did  build.  It  was  not  one  of  the  usual  kind  of  canal  bridges. 
It  was  an  arched  stone  bridge — ^intended  to  be  a  work  of  great 
beauty  and  strength — ^to  improve  in  value  the  individual  and  cor- 
porate property  of  the  city,  as  well  as  to  benefit  the  public.  The 
council  were  in  duty  bound  to  have  a  plan  drawn,  filed  away,  ex- 
amined, and  adopted  with  care  and  prudence.  If  they  did  not  do 
so,  they  are  certainly  liable ;  and  if  they  did  so,  the  engineer  is  not 
an  independent  officer,  and  the  negligence  was  the  direct  negligence 
of  the  city. 

VI.  The  city  of  Dayton  is  not  to  be  shielded  firom  liability  as  a 
"public  officer."  It  is  in  no  respect  analogous  to  a  public  officer. 
It  is  not  like  the  county  commissioners.  The  latter  are  the  agents 
of  the  county,  as  the  city  council  is  of  the  city ;  and  the  county  and 

»the  city  must  respond  in  damages  for  acts  which  would  make  indi- 
viduals liable.  By  the  act  of  incorporation,  the  city  is  invested 
with  certain  rights.  The  people  in  that  capacity  may,  and  often 
do,  take  upon  themselves  and  agree  to  discharge  some  of  the  duties 
which  belong  strictly  to  the  state,  that  they  may  perform  them  in 
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iheir  own  peculiar  way.  They  discharge  those  duties  as  well  for 
their  own  interest,  emolument,  and  pleasure,  as  for  the  public  good ; 
and  it  is  not  supposed  that,  because  they  do  so,  they  have  the  shield 
of  the  sovereignty.  They  are  *not,  on  that  account,  less  liable  [94 
for  the  consequences  of  their  acts. 

Banney,  J.  It  is  perfectly  clear  that  the  principle  settled  in 
Ehodes  v.  Cleveland,  10  Ohio,  159;  McComb  v.  Akron,  15  Ohio,  474, 
and  Akron  v,  McComb,  18  Ohio,  229,  can  have  no  application  to  the 
present  controversy.  In  each  of  those  cases,  the  liability  of  a  mu- 
nicipal corporation,  acting  through  subordinate  agents,  within  the 
scope  of  its  authority,  and  tcithout  malice  or  negligence,  was  enforced^ 
where  the  acts  of  such  agents  resulted  in  injury  to  the  property  of 
private  invividuals.  The  propriety  of  investing  such  corporations 
with  a  power  to  improve  their  streets,  resulting  often  in  indirect 
injury  to  private  property,  is  conceded ;  but  the  cases  rest  upon  the 
clear  principle  of  right  and  justice,  which  requires  compensation  to 
go  hand  in  hand  with  public  benefit.  And,  when  in  the  lawful 
exercise  of  these  powers,  private  property  must  be  injured  for  the 
common  benefit  of  all,  all  should  be  held  liable  to  make  reparation ; 
and,  in  the  view  of  the  judges  who  concurred  in  these  decisions,  the 
principle  was  not  without  support  from  that  section  of  the  consti- 
tution of  the  state,  which  secures  the  inviolability  of  private  prop- 
erty. I  am  aware  that  these  cases  have  not  commanded  the  uni- 
versal assent  of  the  profession,  and,  as  one  member  of  this  court,  I 
am  quite  willing  to  reinvestigate  the  doctrines  upon  which  they  are 
founded,  when  a  case  shall  arise  in  which  it  can  properly  be  done ; 
but,  notwithstanding  their  very  emphatic  condemnation  by  a  highly 
respectable  judge  in  a  sister  state  (Bronson,  C  J.,  in  Eadcliff's  Ex'rs 
1?.  Mayor,  etc.,  of  Brooklyn,  4  Com.  204),  I  still  think  that  the 
obligation  to  make  compensation  in  such  cases  can  not  be  seriously 
-doubted ;  and  the  only  question  seems  to  be,  whether  it  should  not 
be  uniformly  provided  by  the  legislature,  as  a  matter  of  justice, 
when  such  improvements  are  authorized  rather  than  afforded  by 
itction  in  the  courts  of  law. 

*In  the  present  case,  it  is  not  doubted  that  the  corporation,  [95 
under  its  authority  to  improve  the  streets  of  the  city,  had  full 
power  to  build  the  bridge  in  question.  The  special  verdict  finds 
that  the  bridge  was  built  by  contract  with  the  city  council,  upon 
A  plan  furnished  by  the  city  engineer;  and  that  its  fall,  which 
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occaBioned  the  injury  to  the  plaintiff,  was  owing  to  a  defect  in 
the  plan,  arising  from  the  carelessness-  and  unskillfulness  of  the 
kngineer. 

The  opgiheer  was  an  officer  of  the  city,  elected  by  the  people, 
and,  among  other  things,  charged  with  the  duty  of  furnishing 
plans  and  specifications  of  this  character.  He  acted  in  subordi- 
faation  to,  and  under  the  direction  of,  the  city  council,  although 
the  charter  and  ordinances  of  the  corporation  defined  the  duties  he^ 
was  required  to  perform.  This  action  is  grounded,  therefore,  upon 
the  negligence  and  unskillfulness  of  the  agent  and  officer  of  the  cor- 
poration, resulting  in  injury  to  the  plaintiff;  and  not,  as  in  the^ 
cases  referred  to,  upon  any  claim  of  liability  for  injuries  arising- 
from  his  lawful  acts,  while  executing  the  orders  of  the  council,  and 
jperformed  without  malice  or  negligence.  And  the  true  question 
is,  does  the  corporation  that  elects  him,  directs  what  works  he 
fahall  undertake,  and  for  whose  benefit  he  acts,  become  responsible 
for  the  fidelity  of  his  conduct,  and  liable  to  individuals  for  injuries 
arising  from  his  negligence  and  want  of  skill,  while  executing  the 
lawful  command  of  his  employers  ?  We  have  no  doubt  that  it 
does ;  and  we  know  not  by  what  court,  or  in  what  case,  for  many 
years  past,  it  has  ever  been  questioned. 

The  liability  of  a  private  person,  under  precisely  such  circum- 
stances, rests  upon  one  of  the  oldest  and  best  settled  doctrines  of 
the  common  law.  We  have  again  and  again  affirmed,  that  the  lia- 
bilities of  corporations,  private  and  municipal,  are  no  less  exten- 
sive; and  that  the  maxim,  respondeat  superior,  properly  applies  to 
ihem,  in  the  same  manner,  and  to  the  same  extent,  as  in  its  appli* 
cation  to  the  liabi!ities  of  private  individuals.  Kerwhacker  v,  Cin- 
cinnati, Columbus  and  Cleveland  Bailroad  Co.,  3  Ohfio  St.  172; 
&6]  *Keary  r.  The  Same,  lb.  201.  However  lawful  a  business^ 
inay  be,  and  whether  pursued  by  an  individual  or  corporation,  the 
law  exacts  of  those  who  uudretake  it,  a  careful  regard  for  the 
tights  and  interests  of  others.  It  must  not  only  be  lawful  in  itself, 
but  also  lawfully  pursued,  to  shield  from  responsibility.  It  can  not 
be  accomplished  safely  to  others,  without  the  exercise  of  a  proper 
degree  of  care  and  skill ;  which  simply  means,  such  care  and  skill 
as  careful  and  prudent  men,  competent  to  the  undertaking,  exer- 
cise in  their  own  affairs,  when  the  loss,  if  any  happens,  is  to  be 
borne  by  themselves.  The  reasons  upon  which  this  doctrine  rest, 
are  not  in  the  least  diminished,  when  applied  to  injuries  inflicted 
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by  afisociationB  of  men,  endowed  with  corporate  capacities,  either 
for  individual  emolument  or  social  convenience.  They  are  still 
but  individuals,  pursuing  their  own  interests,  or  common  advan- 
tage; antl  it  would  be  altogether  inadmissible  to  permit  them  to 
use  their  acts  of  incorporation,  granted  at  their  own  instance,  and 
designed  to  afford  them  extraordinaiy  facilities  in  the  accomplish- 
ment of  these  purposes,  to  deprive  others  of  acknowledged  rights- 
Whether  men  act  individually  or  collectively,  or  whether  they 
pursue  mere  private  gain,  or  social  convenience,  or  governmental 
security,  they  are  equally  bound  by  the  great  law  of  social  duty,  to 
BO  conduct  themselves  as  not  to  injure  others  by  their  malice  or 
negligence  ;  and  when  they  do,  the  highest  considerations  of  right 
and  justice  require  them  to  be  held  responsible,  whoever  may  be 
injured,  or  by  whomsoever  it  may  be  inflicted.  Even  the  state  is 
not  absolved  from  the  moral  obligation  of  making  reparation  in 
such  cases ;  and  it  is  only  because  her  policy  requires  an  appeal  to 
her  justice,  rather  than  amenability  in  her  courts,  that  a  remedy 
is  denied. 

To  a  certain  extent  these  doctrines  are  not  controverted  by  the 
plaintiff's  counsel,  and  in  a  limited  sense  he  concedes  the  liability 
of  municipal  corporations  for  the  negligent  or  unskillful  conduct 
of  their  agents  and  servants;  but  he  insists  that  the  building  of 
bridges  is,  from  its  nature,  the  exercise  of  a  power,  public  and 
♦political,  devolved  upon  the  city  as  a  public  officer  of  the  [97 
state,  and  not  a  mere  corporate  power,  and  that  the  city  engineer 
is  a  public  ministerial  officer  of  the  municipality,  and  not  a  mere 
private  servant  or  employe  thereof,  for  whose  conduct  it  can  be 
made  responsible. 

We  are  wholly  unable  to  see  how  the  building  of  a  bridge,  when 
necessary  as  a  part  of  the  street  of  a  city,  is  to  be  distinguished  in 
principle  from  the  performance  of  any  part  of  the  work  that  may 
be  needed  to  accomplish  the  same  purpose  upon  the  land ;  or  how 
the  mode  of  appointing  an  officer,  or  the  rank  he  may  hold,  or  the 
particular  work  he  may  be  intrusted  to  accomplish,  can  be  of  any 
importance  in  determining  the  liability  of  the  corporation.  The 
true  inquiry  in  every  case  must  be,  does  he  act  for  the  corporation, 
and  under  the  command  of  its  regularly  constituted  organs,  and 
while  acting  in  such  capacity,  has  he  injured  the  party  complaining, 
by  his  negligence  or  unskillfulness?  If  this  question  is  answered 
ia  the  affirmative,  the  relation  of  principal  and  agent  exists,  and  thd 
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liability  of  the  former  to  respond  for  the  defaults  of  the  latter  is 
established.  How  far  this  obligation  extends,  and  in  what  eases  it 
properly  arises,  is  made  very  manifest  in  several  late  cases.  To  say 
nothing  of  the  early  reported  cases,  in  this  state,  and  the  large  num- 
ber determined  upon  the  circuit,  it  may  be  sufficient  to  refer  to  a 
series  of  decisions  in  the  State  of  New  York,  in  which  the  subject 
has  been  fully  and  ably  examined. 

The  case  of  Baily  v.  The  Mayor,  etc.,  of  the  City  of  New  York, 
3  Hill,  531,  was  brought  to  recover  for  an  injuiy  sustained  by  the 
plaintiff  from  the  breaking  away  of  a  dam  on  the  Croton  river, 
erected  for  the  purpose  of  supplying  the  city  with  water.  The 
work  was  done  by  contractors,  under  the  superintendence  and  con- 
trol of  water  commissioners,  appointed  by  the  governor  of  the  state, 
with  the  advice  and  consent  of  the  senate ;  and  it  appeared  that  the 
injury  arose  from  their  want  of  skill  and  care  in  constructing  the 
98]  dam.  On  the  part  of  the  city,  it  was  *contended  that  the  con- 
struction of  the  -work  was  a  power  conferred  upon  the  corporation 
for  an  exclusively  public  purpose,  in  the  performance  of  which  they 
were  obliged  to  employ  the  commissioners  appointed  by  the  state, 
without  the  ability  to  discharge  them,  and  substitute  others  in  their 
places,  and  therefore  that  they  could  not  be  deemed  the  agents  of  the 
corporation.  But  the  court  were  of  a  different  opinion,  and  gave 
judgment  for  the  plaintiff.  It  was  admitted  that  a  public  officer, 
although  liable  for  his  own  negligence  or  malfeasance  in  the  dis- 
charge of  his  duties,  was  not  so  liable  for  the  misconduct  of  those  he 
was  obliged  to  employ,  the  rule  of  respondeat  superior  not  applying 
in  such  cases.  But  it  was  held,  that  the  power  conferred  upon  the 
corporation  had  for  its  principal  object  the  private  advantage  of  the 
inhabitants  of  the  city,  although  incidentally  benefiting  the  public 
at  large ;  and  inasmuch  as  the  corporation  might  have*  accepted  or 
rejected  the  amendment  to  its  charter,  it  must  be  held  to  have  ac- 
cepted it  upon  the  condition  that  the  agents  should  be  appointed  by 
the  state,  and  from  that  time  forth  they  became  the  agents  of  the 
corporation,  and  fixed  the  liability  of  the  corporation  for  their  neg- 
ligent and  unskillful  acts  while  in  the  discharge  of  their  duty.  The 
case  was  taken  to  the  court  for  the  correction  of  errors,  where  the 
judgment  of  the  Supreme  Court  was  affirmed.    2  Denio,  433. 

In  the  case  of  the  Rochester  White  Lead  Co.  v.  The  City  of 
Rochester,  3  Com.  463,  the  property  of  the  plaintiffe  had  been  in- 
jured in  consequence  of  the  unskillful  construction  of  a  culvert^ 
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built  under  the  Buperiutendence  of  the  city  surveyor.  The  plaintiffs 
were  allowed  to  recover,  and  in  answer  to  the  objection  that  the 
work  was  of  a  public  character,  in  the  performance  of  which  the 
corporation  could  not  be  held  responsible,  in  a  private  action,  for 
the  misconduct  of  its  officers,  the  court  proceed  to  draw  the  distinc- 
tion between  the  acts  of  a  corporation,  judicial  in  their  nature,  and 
fluch  as  are  merely  ministerial,  holding  an  ordinance  of  the  corpora- 
tion, directing  the  construction  of  a  work  *within  the  scope  of  [99 
its  powers,  to  be  judicial,  for  which  it  can  not  be  made  responsible ; 
but  that  the  prosecution  of  a  work  thus  authorized  was  merely  min- 
isterial, and  that  the  corporation  was  bound  to  see  it  done  in  a  safe 
and  skillful  manner. 

The  same  distinction  was  taken  in  the  case  of  Lloyd  v.  The 
Mayor,  etc.,  of  New  York,  1  Seld.  369;  in  which  the  plaintiff  re- 
covered for  the  value  of  a  horse,  whose  death  was  occasioned  by 
the  negligence  of  an  officer  of  the  city,  in  leaving  open  a  public 
fiewer,  during  the  night,  while  undergoing  repairs.  Tbe  court  say : 
"  The  act  which  caused  the  injury  in  the  present  case,  was  per- 
formed under  the  power  and  duty  to  clear  the  sewers  of  the  city. 
Legislation,  or,  in  other  words,  the  establishing  of  rules  and  regu- 
lations in  respect  to  cleaning  the  sewers,  or  keeping  them  in  a  state 
of  cleanliness,  is  one  thing,  and  the  act  of  cleaning  them  is  another. 
The  power  and  duty  to  perform  the  latter  is  clearly  ministerial,  and 
falls  under  the  class  of  private  powers.  The  principle  of  respondeat 
superior  consequently  applies,  and  the  judgment  must  be  affirmed." 

These  cases  sufficiently  indicate  the  true  line  that  divides  the  ex- 
ercise of  public,  or  merely  judicial  or  legislative  powers,  conferred 
upon  a  corporation,  from  those  ministerial  or  executive,  and  mu- 
nicipal in  their  nature  and  character. 

In  the  exercise  of  the  first  class,  the  corporation  can  not  be 
made  responsible  for  the  misconduct  of  those  intrusted  with  their 
execution.  It  embraces  all  that  description  of  duties,  involving 
judgment  and  discretion  in  their  exercise,  and  resulting  in  prescrib- 
ing the  rules  by  which  the  conduct  of  individuals  is  to  be  regulated, 
or  works,  either  public  or  municipal,  are  to  be  accomplished.  And 
the  immunity  from  responsibility  to  individuals  is  grounded  upon 
the  same  public  policy,  that  protects  the  judge  or  legislator  in  the 
exercise  of  his  duties,  and  is  designed  to  remove  every  obstruction 
to  the  free  exercise  of  his  judgment  and  discretion.  It  also  includes, 
60  far  as  the  liability  of  the  corporation  is  concerned,  the  accom- 
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100]  pliBhment  of  purposes  merely  pnblic,  *devolved  upon  the- 
corporation  as  a  public  officer  or  agent  of  the  state,  with  no  power 
to  decline  their  performance.  In  such  cases,  the  immunity  of  the 
state  is  transferred  to  its  officer  or  agent,  and  he  only  is  liable  for 
his  own  direct  misconduct.  The  power  of  prescribing  rules  and 
regulations  is  sometimes  called  judicial  and  sometimes  legislative. 
It  would  perhaps  be  more  accurate  to  say  that  it  partakes  of  the 
nature  of  those  powers,  and  therefore  is  attended  with  the  same 
protection  to  those  who  exercise  it ;  since  it  is  perfectly  clear  that 
the  legislature  is  incompetent  to  devolve  any  portion  of  its  legisla- 
tive power  upon  a  corporation,  or  take  from  the  judicial  tribunals 
any  part  of  the  judicial  power  of  the  state,  where  the  constitution 
has  lodged  it.  C.  W.  &  Z.  R.  R.  Co.  v.  Clinton  County,  1  Ohio 
St.  77.  In  such  cases,  the  corporation  exercises  a  wholly  subor- 
dinate function,  and  rather  gives  detailed  application  to  legislation^ 
than  originates  new  rules ;  while  its  by-laws  are  to  be  deemed  in 
the  nature  of  compacts  between  the  corporators,  rather  than  acts* 
of  legislation. 

But  when  a  municipal  corporation  undertakes  to  execute  its  own 
prescribed  regulations,  by  constructing  improvements  for  the  espe- 
cial interest  or  advantage  of  its  own  inhabitants,  the  authorities 
are  all  agreed  that  it  is  to  be  treated  merely  as  a  legal  individual, 
and  as  such  owing  all  the  duties  to  private  persons,  and  subject  to 
all  the  liabilities  that  pertain  to  private  corporations  or  individual 
citizens.  To  this  class  most  clearly  belongs  the  construction^ 
repair,  and  maintenance  of  its  streets.  Nor  does  this  conclusion 
give  the  least  countenance  to  the  supposition,  that  the  corporation 
is  liable  for  the  misconduct  of  the  officers  it  selects,  when  per- 
forming duties  for  or  between  private  individuals.  In  such  cases^ 
the  whole  duty  of  the  corporation  is  performed  when  the  selection 
is  made,  and  having  no  interest  in,  or  control  over,  the  perform- 
ance of  such  services,  no  liability  attaches. 

No  valid  objection  can  be  taken  to  the  rule  of  damages  adopted 
in  this  case.  It  is  very  true  that  the  damages  to  be  recovered 
against  the  corporation,  must  be  the  immediate,  natural,  an  1 
101]  *nece6flary  result  of  the  negligence  or  want  of  skill  com- 
plained of.  But  the  drawing  off  the  water  for  the  purpose  of  re- 
moving the  materials,  of  which  the  bridge  was  composed,  out  of 
the  canal,  was  as  clearly  the  necessary  result  of  its  fall,  as  its  ob- 
stmction  of  the  water  while  in. 
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Finding  no  error  in  the  ruling  of  the  court  below,  the  judgment 
4UU8t  be  affirmed. 


David  S.  Dutro  v.  Matthew  Wilson,  Jr. 

The  word  "  owner,'*  in  section  1  of  the  mechanics'  lien  law,  is  not  limited  in  its 
meaning  to  an  owner  of  the  fee,  bat  includes,  also,  an  owner  of  a  leasehold 
estate.  If  the  ownership  is  in  fee,  the  lien  is  upon  the  fee ;  if  it  is  a  less 
estate,  the  lien  is  upon  such  smaller  estate. 

The  true  rule  of  damages  in  an  action  on  the  case,  bronght  by  a  reversioner  on 
account  of  an  ii^ury  done  to  the  premises,  is  the  amount  of  the  injury 
done  to  the  estate  in  reversion. 

Error  to  the  district  court  of  Muskingum  county. 
The  case  is  sufficiently  shown  by  the  following  extracts  from  the 
record: 

Declaration, 

"  The  State  of  Ohio,  Muskingum  county,  ss. 

"  Court  of  common  pleas  of  Muskingum  county,  of  the  term  of 
March,  A.  D.  1852. 

"  Mathew  Wilson,  Jr.,  by  his  attorneys,  complains  of  David 
Dutro,  in  a  plea  of  trespass  upon  the  case;  for  that,  whereas,  the 
Hope  Hose  Company,  No.  1,  before  and  at  the  time  of  the  commit- 
ting of  the  grievances  hereinafter  mentioned,  had  and  enjoyed  a 
certain  lot  or  parcel  of  land,  with  the  appurtenances,  situate  in  the 
<5ity  of  Zanesville,  in  the  county  aforesaid,  as  tenant  thereof 
*to  the  said  plaintiff,  that  is  to  say,  as  tenant  thereof  for  one  [102 
year,  from  the  Ist  day  of  September,  1851,  with  the  privilege  of 
continuing  said  tenancy  for  two  years  more,  that  is  to  say,  for  three 
years  from  the  commencement  thereof,  to  wit,  at  the  county  afore- 
said. Yet  the  said  defendants  contriving,  and  wrongfully  and  un- 
ju«tly  intending  to  injure,  prejudice,  and  aggrieve  the  said  plaintiff, 
in  his  said  reversionary  interest  and  estate,  in  and  of  the  said  lot  or 
parcel  of  land,  and  the  appurtenances  thereto  belonging,  while  the 
same  were  so  in  the  possession  of  the  said  Hope  Hose  Company^ 
No.  1,  as  tenant  thereof,  as  aforesaid,  to  the  plaintiff,  to  wit,  on  the 
6th  day  of  March,  a.  d.  1852,  at  the  county  aforesaid,  wrongfully 
And  unjusUy  entered  upon  said  lot  or  parcel  of  land,  and  then  and 
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there  removed  therefrom  a  certain  frame  building,  then  situate 
thereon,  of  great  value,  to  wit,  of  the  value  of  one  thousand  dollars, 
whereby  the  plaintifP  hath  been,  and  still  is,  greatly  damaged  in 
his  said  reversionary  interest,  to  wit,  at  the  county  aforesaid," 

There  were  two  other  counts  in  the  declaration,  but  it  is  un- 
necessary to  notice  them. 

Pleas. — "  And  now  comes  the  said  David  Dutro,  by  Goddard  & 
Eastman,  his  attorneys,  and  defends  the  wrong  and  injury,  when, 
etc.,  and  as  to  the  first  count  of  the  plaintiff's  declaration,  saith 
that  the  said  plaintiff  ought  not  to  have  or  maintain  his  aforesaid 
action  thereof  against  him,  the  said  defendant,  because  he  says  that 
the  said  Hope  Hose  Company,  after  the  commencement  of  their 
said  lease  from  the  plaintiff,  and  before  the  expiration  thereof,  to 
wit,  on  the  Ist  day  of  October,  1851,  at  Zanesville,  in  the  county 
aforesaid,  undertook  to  erect  a  frame  building  upon  the  said  land^ 
and  in  furtherance  thereof,  then  and  there  contracted  and  agreed 
with  one  Erastus  Bailey,  that  he,  the  said  Erastus,  should  put  a 
roof  upon  said  building,  and  paint  and  glaze  the  same,  for  a  reason- 
able compensation, to  be  paid  him  by  said  company;  and  the  de- 
fendant avers  that  the  said  Hope  Hose  Company  did  then  and 
103]  *there  proceed  to  erect  said  building  upon  said  demised 
premises,  and  that  said  Bailey,  in  pursuance  of  said  contract,  did 
then  and  there  proceed  to  put  a  roof  on  said  building,  and  to  paint 
and  glaze  said  building,  and  that  he  reasonably  deserved  to  have 
therefor  a  large  sum  of  money,  to  wit,  the  sum  of  fifty  dollars ;  and 
the  defendant  further  avers,  that  the  said  Bailey  afterward,  and 
within  the  period  of  four  months  from  the  time  of  his  performing^ 
the  said  labor,  in  roofing,  painting,  and  glazing  the  said  building, 
to  wit,  on  the  11th  day  of  November,  1851,  at  said  Zanesville,  made 
an  account  in  writing  of  the  items  of  such  labor,  as  follows,  to  wit : 

Zanesville  Hose  Company, 

To  Erastus  Bailey,       I>r, 
October  17, 1851. 
To  roofing  hose-house,  7  squares  and  20  feet — $5  per  square.  $36  00 

To  priming  front  of  house  and  windows  and  doors 4  00 

To  priming  and  glazing  45  lights  of  glass 3  15 

843  15 

And  on  the  day  and  year  last  aforesaid,  at  said  Zanesville,  made- 
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oath  thereto ;  and  on  the  same  day  filed  the  said  account,  with  tho 
oath  aforesaid,  in  the  recorder's  office  of  said  coanty  of  Muskingum, 
when  the  same  was,  by  said  recorder,  recorded  in  a  separate  book, 
provided  by  him  for  the  recording  of  liens,  in  book  A,  page  86,  on 
the  same  11th  November,  to  wit,  at  Zanesville  aforesaid.  And  the 
defendant  further  in  fact  saith,  that  the  said  Erastus  Bailey  having 
such  lien  as  aforesaid,  afterward,  and  within  the  period  of  four 
months  from  the  time  of  performing  such  labor,  to  wit,  on  the  5th 
day  of  January,  1852,  at  said  Zanesville,  comjnenced  a  suit  before 
Frederick  A.  Seborn,  Esq.,  a  justice  of  the  peace  for  said  Zanesville, 
against  said  Hope  Hose  Company,  and  for  the  amount  of  the  said 
account;  and  such  proceedings  were  thereupon  had  that  afterward, 
to  wit,  on  the  13th  day  of  January,  1852,  at  said  Zanesville,  by  the 
consideration  of  the  said  Frederick  A.  Seborn,  Esq.,  the  said  Bailey 
recovered  judgment  in  the  same  action,  and  upon  the  same  account, 
against  said  ^company,  for  forty-three  dollars  and  fifteen  [104 
cents  damages,  and  eighty-nine  cents,  costs  of  suit.  And  the  de- 
fendant further  saith,  that  the  said  Bailey,  afterward,  to  wit,  on  the 
13th  day  of  January,  1852,  caused  an  execution  to  be  issued  upon 
said  judgment,  directed  to  any  constable  of  the  said  city  of  Zanes- 
ville, and  commanding  him  of  the  goods  and  chattels  of  said  Hope 
Hose  Company  he  cause  to  be  made  the  damages  and  costs  afore- 
said, and  costs  that  might  accrue ;  which  writ  afterward,  to  wit,  on 
the  14th  day  of  January,  1852,  at  said  Zanesville,  came  into  the 
hands  of  Benjamin  Spangler,  a  constable  for  said  Zanesville,  who, 
in  pursuance  thereof,  afterward,  on  said  14th  January,  at  said 
Zanesville,  levied  the  same  upon  the  said  ti^ope  Hose  [building], 
being  the  same  frame  building  mentioned  in  the  first  count  of  the 
plaintiff's  declaration,  and  the  same  on  which  the  said  Bailey  had 
his  said  lien,  and  advertised  the  same  for  sale,  and  afterward,  to 
wit,  on  the  26th  day  of  said  January,  at  said  Zanesville,  sold  the 
same  to  this  defendant  for  the  sum  of  two  hundred  dollars,  as  by  the 
return  on  said  execution,  with  the  said  justice  remaining,  fully  ap- 
pears. And  the  defendant  afterward,  to  wit,  on  the  6th  day  of 
Biarch,  1852,  entered  upon  said  lot  and  removed  the  said  building, 
doing  no  injury  to  the  plaintiff,  as  he  lawfully  might;  all  which  he 
is  ready  to  verify.  Wherefore  he  prays  judgment,  if  the  plaintiff 
ought  to  have  or  maintain  his  aforesaid  action  thereof  against  him, 
etc. 

'^  And  as  to  the  second  and  third  counts  of  the  plaintiff's  declara- 
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tion,  the  defendant  saith  he  is  not  guilty  in  manner  and  form  as 
therein  alleged,  and  of  this  he  puts  himself  upon  the  country,  etc" 

Replication, — "  And  the  said  plaintiff,  as  to  the  said*  pl6a  of  the 
said  defendant,  firstly  above  pleaded,  says,  that  by  reason  of  any- 
thing therein  pleaded  by  the  said  defendant,  in  that  respect,  he 
ought  not  to  be  barred  from  his  aforesaid  action  thereof  against 
him,  because,  he  says,  that  at  the  time  of  the  making  and  execution 
105]  of  *the  said  lease,  in  the  first  count  of  his  said  declaration 
mentioned,  there  was  a  building  on  the  said  lot  or  parcel  of  land,  in 
said  count  mentioned ;  that  by  the  terms  of  said  lease,  the  said  Hope 
Hose  Company  was  to  have  said  building  to  use  as  they  might  see 
proper,  they  agreeing  to  leave  on  said  described  tract  of  land  a 
good,  substantial  frame  building,  when  they  delivered  the  same  up 
to  the  said  plaintiff,  with  all  the  improvements  they  might  put 
thereon,  to  be  delivered  up  with  the  said  lot  or  parcel  of  ground  to 
the  said  plaintiff;  and  the  said  plaintiff,  in  fact,  says  that  the  said 
Hope  Hose  Company  did  remove  from  said  parcel  of  land  the  build- 
ing aforesaid,  then  standing  thereon,  and  erected  in  its  stead  the 
said  frame  building  described  in  the  said  plea  of  the  said  defendant, 
by  him  firstly  above  pleaded  as  aforesaid ;  and  this  the  said  plaintiff 
is  ready  to  verify.    Whereof  he  prays  judgment,  etc." 

Rejoinder, — And  now  comes  the  said  David,  by  Goddard  &  East- 
man, his  attorneys,  and  saith  that  the  plaintiff  ought  not,  by  reason 
of  anything  in  said  replication  alleged,  to  have  or  maintain  his 
aforesaid  action  thereof  against  him,  because  he  says  that  the  said 
supposed  lease  in  said  replication  referred  to,  was  in  the  words  and 
figures  following,  that  is  to  say : 

"  This  is  to  certify  that  I,  Matthew  Wilson,  Jr.,  have  rented  unto 
the  Hope  Hose  Company,  No.  1,  of  Zanesville,  Ohio,  a  certain  lot 
of  ground  on  Sixth  street,  on  the  rear  of  Beaumont  &  Hollings- 
worth's  store,  for  the  term  of  one  year  from  the  first  day  of  Septem- 
ber, at  fifty  dollars  per  year,  to  be  paid  quarterly,  the  said  Hope 
Hose  Company  to  have  the  privilege  of  holding  it  for  three  years 
at  the  same  price  per  year.  The  said  hose  company  is  to  have  the 
building  that  is  at  this  time  on  the  premises  to  use  as  they  may  see 
proper,  they  agreeing  to  leave  a  building  on  the  premises,  a  good 
106]  substantial  frame,  when  they  deliver  up  *the  said  premises 
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to  M.  Wilson,  Jr.,  and  all  improvements  that  may  be  put  on  to  be 
delivered  up  tnth  the  lot. 

(Signed.)  "  Matthew  Wilson,  Jr. 

ur,        \^     x^XT         TT         r.         f  B.  H.   OrNDORFF, 

"  On  part  of  Hope  Hose  Co.   |  ^^  ^  Stephens. 

"  Zanesville,  September  1, 1851. 

"And  no  other  or  different;  and  the  plaintiff  avers  that  the  build- 
ing described  in  said  paper  as  then  on  the  said  premises  was  at  the 
date  thereof,  to  wit,  on  the  said  Ist  September,  1851,  at  said  Zanes- 
ville, of  no  value  whatsoever.  And  this  the  defendant  is  ready  to. 
verify,  wherefore  he  prays  judgment,  if  the  plaintiff  ought  to  have 
or  maintain  his  aforesaid  action  thereof  against  him,  etc." 

Demurrer  to  Rejoinder. — "And  now  comes  the  said  plaintiff,  by  his 
attorneys,  and  says  that  the  rejoinder  of  the  said  defendant  to  the 
replication  of  said  plaintiff,  and  the  matters  and  things  therein  con- 
-toined,  and  set  forth,  are  not  sufficient  in  law,  to  bar  the  said  plaintiff 
from  having  and  maintaining  his  aforesaid  action  thereof  against 
him,  the  said  defendant,  and  that  he,  the  said  plaintiff,  is  not  bound 
by  law  to  answer  the  same.  And  this  he  is  ready  to  verify;  where- 
fore he  prays  judgment  and  his  damages  aforesaid." 

There  was  judgment  for  the  plaintiff  below  upon  the  demurrer, 
and  upon  the  assessment  of  damages,  a  bill  of  exceptions  was  takeu 
to  the  rulings  of  the  court,  of  which  a  copy  is  now  here  given : 

"Be  it  remembered  that  upon  the  inquiry  of  damages  which  was 
made  by  the  court,  neither  party  requiring  a  jury,  the  plaintiff 
proved  the  value  of  the  building  removed  by  the  defendant  to  be 
the  sum  of  $229.32.  The  defendant  then  offered  to  prove  that  the 
said  building,  for  the  removal  of  which  this  suit  was  brought,  was 
sold  upon  an  execution  as  set  forth  in  the  defendant's  plea,  and  also 
offered  to  prove  the  other  facts  set  *forth  in  said  plea  as  to  [107 
«aid  Bailey's  account,  and  his  lien  on  said  building  for  the  same,  and 
also  offered  to  prove  that  the  money  arising  from  such  sale  was  ap- 
plied first  to  the  payment  of  said  Bailey's  judgment,  and  the  resi- 
■due  to  the  payment  of  accounts  of  other  mechanics  who  had  per- 
formed labor  on  said  building,  and  who  had  taken  the  steps  required 
by  the  statute,  to  assert  and  continue  such  liens,  and  claimed  that 
the  judgment  for  the  plaintiff  should  be  for  nominal  damages  only. 
This  evidence  the  court  refused  to  receive,  and  decided  that  the  true 
rule  of  the  plaintiff's  damages  was  the  value  of  the  building,  to 
which  decisions  of  the  court  the  defendant^  by  his  counsel,  excepted 
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and  prays  the  court  to  sign  and  seal  this,  his  bill  of  exceptions,  and 
that  the  same  be  made  a  part  of  the  record,  which  is  accordingly 
done." 

Ooddard  &  Eastman,  for  plaintiff  in  error. 
Jewett  &  O'Neal^  for  defendant. 

Ooddard  iSh  Eastman,  for  plaintiff  in  error : 

I.  The  builders  had  a  lien  upon  the  property  in  question,  and  no 
interest  in  the  house  was  acquired  by  the  owner  of  the  lot,  whether 
owner  of  the  term  for  years  or  owner  of  the  reversion,  until  they 
were  paid. 

II.  The  Hope  Hose  Company  were,  in  the  sense  of  the  statute, 
the  owners  of  the  lot.  The  statute  does  not  say  owners  in  fee,  nor 
owners  of  a  term  of  ninety -nine  years,  but  simply  owners.  Choteau 
V.  Thompson  &  Campbell,  2  Ohio  St.  114.  This  sale,  it  is  true,  was 
not  a  sale  of  the  leasehold  interest  of  the  company.  It  was  a  sale 
of  a  building  which  stood  on  it.  The  hose  company  do  not  com- 
plain that  a  part  of  their  interest  has  been  sold,  and  not  the  whole, 
nor  can  the  reversioner, 

III.  But  the  first  section  of  the  lien  law  gives  a  lien  upon  the 
building,  independent  of  the  lot  upon  which  it  stands.  A  true 
paraphrase  would  run  thus :  "  Any  person  who  shall  perform  labor 
108]  on  any  building,  by  virtue  of  a  contract  with  the  *owner  of 
the  building,  shall  have  a  lien  upon  the  building,  and  also  upon  the 
lot  on  which  the  building  stands,  to  the  extent  of  the  interest  which 
the  owner  has  in  the  lot."  Suppose  the  mechanics  had  agreed  with 
these  lessees  to  build  for  them,  the  builders  to  retain  a  lien  on  the 
building  for  their  unpaid  bills,  to  be  enforced  by  sale  and  removal 
of  the  building  during  the  term  of  the  lease,  could  the  lessee  have 
prevented  the  enforcement  of  such  a  lien  ?  The  statute  (enacted 
before  this  lease  was  made)  takes  the  place  of  such  a  contract. 

IV.  The  tenth  section  of  the  act  has  no  application.  There  was 
no  equitable  title  requiring  that  section  to  be  observed.  The  title 
of  the  hose  company,  under  the  lease  in  question — ^good  under  our 
statutes  for  three  years — was  the  legal  title. 

V.  The  case  of  Thornton  v.  Williams,  14  Pick.  49,  has  no  appli- 
cation. In  that  case.  Smith  had  an  equity  only,  and  no  right  of 
possession,  though  probably  he  had  actual  possession.  He  was  not 
the  proprietor  of  the  land,  and  none  but  such  proprietor  could,  under 
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the  Massachnsetts  law,  subject  the  building  to  lien.    Our  statute 
gives  the  lien  upon  the  building  and  the  land. 

VI.  Wilson  had  no  lien  on  the  improvements  which  should  be 
made  on  the  lot.  The  lessees  were  bound  to  deliver  up  the  improve- 
ments when  the  lease  should  expire.  ,  This  gave  him  no  lien  j  bat, 
if  it  did,  such  lien  could  not  attach  till  the  improvements  were 
discharged  from  the  mechanic's  lien. 

VII.  But,  in  any  view,  what  damages  ought  Wilson  to  have,  if 
he  recover  at  all  ?  This  suit  is  brought  a  very  few  months  after 
the  commencement  of  the  lease.  Non  constat,  but  that  at  the 
expiration  of  the  lease  the  lessees  would  have  a  substantial  frame 
house,  and  deliver  it  up  to  the  lessor.  At  most,  he  could  only 
recover  for  the  technical  injury  to  the  land,  and  in  such  case  the 
damages  would  be  nominal  only. 

Jewett  &  O'Neal,  for  defendant  in  error: 

I.  The  condition  of  this  property  was  not  such  as  to  authorize 
♦the  mechanics*  lien.  The  lien  given  by  the  first  section  of  [109 
the  law  is  upon  the  building,  "  and  upon  the  lot  of  land  upon  which 
the  same  shall  stand ; "  but  to  enable  the  mechanic  to  take  advan- 
tage of  this  provision  of  the  law,  the  labor  performed  and  the 
materials  furnished  must  be  "  hy  virtue  of  a  contract  or  agreement 
with  the  owner  thereof 

By  the  terms  of  the  lease  the  house  removed  was  to  be  replaced 
by  another  one,  and  all  other  improvements  put  upon  the  lot  were 
to  remain  there  for  the  benefit  of  Wilson.  They  became  his  prop- 
erty in  law  and  in  fact.  He  became  the  owner,  and  he  would  have 
been  entitled  to  his  remedy  against  the  lessees,  if  they,  during  the 
existence  of  their  lease,  had  attempted  to  remove  that  or  any  other 
building  erected  on  the  lot.  Having  removed  the  building  that 
was  upon  it  at  the  time  they  took  possession,  their  power  to  re- 
move was  exhausted.  All  other  buildings  erected  thereafter,  at- 
tached to  the  freehold,  and  by  operation  of  law,  as  well  as  by  the 
provisions  of  the  lease,  vested  in  Wilson  the  lessor  and  the  owner 
of  the  lot. 

II.  Whether  or  not  a  mechanic  can  assert  a  lien  upon  a  build- 
ing, not  a  fixture,  is  a  question  which  does  not  necessarily  arise  in 
this  case.  It  is  not  claimed  that  the  building  in  controversy  in 
this  case  was  not  a  fixture ;  nor  is  it  denied  that  the  ownership  of 
the  lot  was  in  Wilson.     But  if  we  understand  the  claim  of  the 
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plaintiff  in  error,  it  Ib,  that  the  first  section  of  the  law  under  dis- 
cussion, is  sasceptible  of  a  division ;  that  the  lien  may  attach  to 
the  building y  the  fixture,  the  appurtenance  to  the  land,  without  attach- 
ing to  the  land  itself;  and  that  if  the  owner  of  the  building  is  a 
different  person  from  the  owner  of  the  land,  then  the  building  may 
be  sold  and  removed  from  the  land.  !No  foundation  for  any  such 
claim  can  be  found  in  the  statute.  The  very  provision  which  au- 
thorizes this  lien,  and  the  only  provision,  is  in  the  first  section  of 
the  act ;  and  by  its  terms  whenever  the  lien  attaches  to  the  build- 
ing, it  must  attach  to  the  land  upon  which  the  building  is  erected. 
110]  *1II.  The  section  referred  to  is  the  only  section  of  the  law 
that  gives  to  the  mechanic  a  lien  for  the  labor  and  materials  fur- 
nished. The  law  does  not  embrace  all  mechanics,  nor  extend  to 
^11  kinds  of  labor.  The  engine  and  car  builders  can  not  secure 
liens  for  the  labor  and  materials  by  them  furnished,  in  carrying 
on  their  business;  and  the  same  remark  is  equally  true  in  regard 
to  almost  every  other  class  of  mechanics,  except  those  whose  busi- 
ness is  indicated  by  the  law  in  the  character  of  the  structures 
named  in  the  first  section  of  it. 

There  was  reason  for  authorizing  a  lien  upon  a  water-craft, 
^which  on  the  day  of  its  completion  might  be  floated  beyond  the 
jurisdiction  of  our  courts  and  into  another  state.  But  the  legis- 
lature saw  no  necessity  for  embarrassing  the  ordinary  business  of 
the  country,  with  these  special  liens,  upon  structures  of  a  movable 
character,  and  in  which  our  mechanical  interests  are  more  deeply 
involved,  perhaps,  than  in  any  other  species  of  property. 

A  tenement,  not  a  fixture,  is  no  more  permanent  than  a  carriage. 
It  may  change  owners  daily.  It  may  be  moved  from  place  to  place 
to  suit  the  convenience  of  its  last  owner.  If  it  be  subject  to  this 
lien,  then  two  years,  for  instance,  after  its  construction,  the  owner 
of  it  at  that  time,  the  man  who  has  paid  for  it  and  purchased  it 
without  notice,  because  he  has  no  means  of  obtaining  any,  for  it 
has  no  name  and  no  locality,  may  be  called  on  to  pay  the  mechanic 
the  full  amount  of  what  it  originally  cost. 

lY.  The  Massachusetts  statute  in  relation  to  mechanics'  liens  is 
similar  to  our  own,  and  in  support  of  our  views  we  refer  to  the 
<Ase  of  Thaxter  v.  Williams  et  al.,  14  Pick.  49. 

Y.  Upon  the  general  question  of  our  right  to  recover  and  the 
rule  of  damages,  we  refer  to  4  Kent's  Com.  355 ;  11  Mass.  518 ;  8 
Pick.  235  ;  19  lb.  156 ;  16  lb.  464. 
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Thurman,  C.  J.  By  the  terms  of  the  lease  all  the  improvements- 
that  the  lessee  should  pat  on  the  premises,  were  to  be  delivered  up 
with  the  lot  to  the  lessor,  at  the  expiration  of  the  *lease.  [Ill 
The  building  in  question  was  erected  by  the  lessee,  and  was  a  fix- 
ture. The  interests  of  the  parties  then  were,  a  leasehold  estate  in 
the  hose  company,  and  a  reversion  in  fee  in  Wilson,  the  lessor. 
The  lien  of  the  mechanic  who  erected  the  building  for  the  com- 
pany, was  upon  the  leasehold  estate,  and  no  more.  This  point  was 
decided  in  Choteau  v,  Thompson,  2  Ohio  St.  123,  where  it  is  said: 
"  The  word  '  owner,*  in  the  first  section  of  the  act,  is  not  limited  in 
its  meaning  to  an  owner  of  the  fee,  but  includes  also  an  owner  of 
a  leasehold  estate.  If  the  ownerslnp  is  in  fee,  the  lien  is  upon  the 
fee,  if  it  is  of  a  less  estate,  the  lien  is  upon  such  smaller  estate." 

It  follows  that  Dutro  acquired  by  his  purchase  no  greater  estate 
than  that  of  which  the  hose  company  was  seized,  and  as  they  had 
no  right  to  remove  the  building,  he  acquired  no  such  right.  The 
demurrer  was  therefore  properly  sustained. 

For  the  same  reason  the  testimony  offered  by  Dutro,  on  the  in- 
quiry of  damages,  was  properly  ruled  out,  and  the  rule  of  damages 
claimed  by  him  properly  rejected. 

The  language  of  the  bill  of  exceptions  is  not  very  clear  in  respect 
to  the  rule  of  damages  adopted  by  the  court,  but  we  infer  that  by 
the  expression,  "  the  value  of  the  building,"  is  meant  its  value  to 
the  lessor;  that  is,  the  value  of  his  reversionary  interest  in  it.  In 
other  words,  a  not  very  happy  phraseology  is  employed  to  express 
the  true  rule  of  damages,  which  was  the  amount  of  injury  done  to 
the  reversionary  estate  in  the  lot  by  the  removal  of  the  building. 
We  are  strengthened  in  this  inference  by  the  fact  that  the  only  ex- 
ception taken  to  the  assessment  is,  that  no  deduction  was  made  of 
the  amounts  for  which  the  mechanics  had  held  liens. 

Judgment  affirmed. 
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112]    *The  Lessei:  of  J.  J.  Coombs  and  T.  Ewinq,  Jr.  v,  John 

Lane. 

In  respect  to  official  acts,  the  law  will  presnme  all  to  have  been  rightfully  done, 
unless  the  circumstances  of  the  case  overturn  this  presumption ;  and,  con- 
sequently, acts  done  which  presuppose  the  existence  of  other  acts  to  make 
them  legally  operative,  are  presumptive  proof  of  the  latter. 

Facts  presumed  are  as  effectually  established  as  facts  proved,  so  long  as  the  pre- 
sumption remains  unrebutted.     , 

An  entry,  made  by  the  registrar  of  aland  office,  in  the  " tractrbook,"  that  cer- 
tain tracts  are  "  school  lands,"  is  prima  facie  evidence  that  they  were  duly 
selected  and  approved  as  such. 

Where  such  an  entry  did  not  show  for  what  township  the  tracts  had  been  se- 
lected, but  they  had  been  taken  possession  of,  and  held,  as  its  school  lands, 
for  over  sixteen  years,  by  the  township  in  which  they  lie,  and  no  claim  had  , 
been  made  to  them  daring  all  that  period,  either  by  the  government  or  by 
any  other  township,  or  by  any  individual,  and  no  other  school  lands  had 
been  selected  for  said  township,  and  there  was  ng  evidence  that  any  other, 
township  was  without  school  lands :  Eeld^  that  it  should  be  presumed  that 
the  lands  had  been  selected  for  said  township  in  which  they  lie. 

It  may  be  that,  under  the  acts  of  Congress  of  April  30,  1802,  and  March  3,  1803 
(2  Stat  at  Large,  173,  225;  1  Chase,  72-74),  it  was  not  necessary  that  a 
survey,  even  into  townships,  should  have  been  made,  in  order  that  the  title 
to  section  16  should  vest  in  the  state. 

But  it  is  not  clear  that  it  was  designed,  by  these  acts,  to  appropriate  section 
16,  specifically  within  the  bounds  of  the  "  donation  tract,"  for  school  pur- 
poses. It  seems  most  likely  that  that  tract  was  considered  as  falling  within 
the  denomination  of  lands  "granted  or  disposed  of,"  referred  to  in  the  act 
of  1802 ;  and  that,  therefore,  not  section  16,  but,  in  the  language  of  the  act, 
"  other  lands  equivalent  thereto,"  were  intended  as  the  school  lands  of  this 
tract 

The  "  donation  tract"  was  not  required  to  be  divided  into  sections  by  the  act 
of  Congress  of  May  10.  1800.  2  Stat  at  Large,  73.  That  act  required  such 
lands  only  to  be  surveyed  or  subdivided,  as  the  previous  act  of  May  18, 
1796  (1  Stat  at  Large,  464),  directed  to  be  sold.  But  no  part  of  the  "  do- 
nation tract"  was  ordered  to  be  sold  by  this  latter  act  Besides,  there  are 
provisions  in  the  act  of  1800  that  forbid  its  application  to  the  "  donation 
tract" 

113]  *There  was  ample  authority,  under  the  acts  of  Congress  of  1803  aforesaid, 
and  1818  (3  Stat  at  Large,  409),  to  select  school  lands  for  the  "  donation 
tract" 

Under  the  provisions  of  the  acts  aforesaid,  of  1802  and  1803,  every  township, 
fractional  or  entire,  containing  a  section  16,  was  entitled  to  it  for  school 
purposes,  if  undisposed  of;  if  disposed  of,  then  to  its  equivalent 
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This  was  a  motion  for  a  new  trial,  reserved  by  the  district  court 
in  Morgan  county. 

The  lands  in  controversy  are  lots  Nos.  7  and  8,  in  the  ungranted 
portion  of  the  donation  or  100,000-acre  tract,  in  the  Marietta 
district,  and  lying  in  township  9,  range  11,  in  Morgan  county,  Ohio. 

The  following  acts  of  Congress  show  the  origin  and  history  of 
said  donation  tract : 

Section  3  of  the  act  of  April  21, 1792,  "authorizing  the  grant  and 
conveyance  of  certain  lands  to  the  Ohio  Company  of  Associates," 
authorizes  and  empowers  the  President  of  the  United  States  to 
grant  and  convey  to  jRufus  Putnam,  Manasseh  Cutler,  Eobert  Oli- 
ver, and  Griffin  Green  (agents  and  trustees  of  the  Ohio  Company), 
in  fee  simple,  in  trust  for  uses  therein  expressed,  "  a  further  quantity 
of  one  hundred  thousand  acres  of  land :  Provided  always,  neverthe- 
less, that  the  said  grant  of  one  hundred  thousand  acres  shall  be 
made  on  the  express  condition  of  becoming  void,  for  such  part 
thereof  as  the  said  company  shall  not  have,  within  five  years  from 
the  passing  of  this  act,  conveyed  in  fee  simple,  as  a  bounty,  and  free 
of  expense,  in  tracts  of  one  hundred  acres  to  each  male  person,  not 
less  than  eighteen  years  of  age,  being  an  actual  settler  at  the  time 
of  such  conveyance."     1  Little  &  Brown's  Statutes  at  Large,  258.     . 

[A  large  portion  of  this  100,000-acpe,  or  donation  tract,  not  hav- 
ing been  conveyed  to  actual  settlers,  reverted  to  the  United  States 
at  the  end  of  said  five  years.] 

On  the  18th  of  March,  1818,  Congress  passed  an  act  providing, 
Among  other  things,  for  the  sale  of  said  ungranted  lands  in  the  do- 
nation tract. 

*The  first  section  of  this  act  provides,  "  That  for  the  purpose  [114 
of  ascertaining  the  quantity  and  providing  for  the  sale  of  the  lands 
belonging  to  the  United  States  within  the  limits  of  said  tract  of 
100,000  acres,"  etc.,  "it  shall  be  the  duty  of  the  surveyor-general, 
And  he  is  hereby  authorized,  to  require  of  the  said  Eufus  Putnam, 
And  other  surviving  patentees  in  trust  as  aforesaid,  to  make  a  re- 
port to  him  of  the  quantity  and  situation  of  the  lands  by  them  con- 
veyed, as  bounties,  to  actual  settlers,  according  to  the  condition  of 
said  third  section  and  grant  aforesaid ;  and  also  a  duly  attested 
copy  of  the  field-notes  and  plat  of  the  surveys  of  the  lands  by  them 
conveyed  to  actual  settlers  as  aforesaid.  And  the  surveyor- 
general,  on  receiving  a  satisfactory  report  of  the  quantity  and  situa- 
tion of  the  lands  so  conveyed,  shall  cause  the  residue  of  the  lands 
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Trithin  the  said  tract  to  be  surveyed  in  the  same  manner  as  the- 
other  public  lands ;  or,  if  he  shall  deem  it  more  convenient,  into- 
Iracts  of  one  hundred  acres,  conforming,  as  far  as  practicable,  to 
the  plan  on  which  lots  grafted  to  actual  settlers  were  laid  off;  and 
he  shall  make  return  of  the  surveys  to  the  general  land  office,  and 
the  register  of  the  land  office  at  Marietta."  , 

The  third  section  of  the  act  provides,  "  That  such  part  of  the 
tract  described  by  the  first  section  of  this  act  as  shall  appear  to  be- 
long to  the  United  States,  shall  be  offered  for  sale  at  Marietta,**^ 
^^with  the  exception  of  the  usual  proportion  for  the  support  of  schools ;'^ 
the  sales  to  be  under  the  direction  of  the  register  and  receiver  of 
the  Marietta  district,  and  "  on  such  days  respectively  as  shall,  by  tho 
proclamation  of  the  President,  be  designated  for  that  purpose,*'  etc. 
See  3  L.  &  B.'s  Statutes  at  Large,  409. 

[The  plat  of  the  donation  tract  made  pursuant  to  this  act  shows 
three  large  tracts,  marked  A,  B,  and  C,  of  lands  belonging  to  the 
United  States,  in  consequence  of  not  having  been  conveyed  to- 
actual  settlers  by  Putnam  and  others.  Tract  C  lies  in  township  9, 
range  11,  Morgan  county,  and  the  lots  in  controversy  are  in  the 
south  end  of  said  tract  C] 

115]  *0n  the  trial  before  the  court  (to  which  the  cause  was 
submitted  by  consent  of  parties,  without  the  intervention  of  a 
jury),  the  plaintiff  gave  in  evidence  a  certified  copy  of  a  patent 
from  the  United  States  to  Samuel  A.  H.  Marks,  dated  July  1, 1851, 
lor  lots  Nos.  7  and  8  in  the  donation  tract,  Mariettii,  Ohio,  district, 
township  9,  range  11,  of  lands  subject  to  sale  at  Chillicothe — 200 
acres.  The  patent  recites  the  location  of  warrant  No.  1,328,  for 
160  acres,  issued  under  act  of  September  28,  1850,  to  Samuel  A, 
H.  Marks,  sergeant  United  States  marine  corps,  Florida  war. 
Excess  paid  for,  as  per  receipt  No.  17,490. 

Also,   deeds  regularly  executed,  acknowledged,  and  recorded 
from  the  said  Marks  to  the  lessors  of  the  plaintiff;  and  it  being 
admitted  that  the  defendant  was  in  possession  of  the  land  sought 
to  be  recovered,  the  plaintiff  rested  his  case. 

The  defendant  then  gave  in  evidence  an  exemplification  from 
the  records  and  files  of  the  general  land  office,  of  certain  papers 
sent  by  the  commissioner  of  the  general  land  office  to  the  clerk 
of  the  court  in  Morgan  county,  at  the  instance  of  one  of  the 
lessors  of  the  plaintiff,  for  the  use  of  either  party  to  the  suit^ 
dated  August  9,  1852.  The  papers  contain : 
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1.  The  proclamation  of  the  President  of  the  United  States,  for 
sales  at  Marietta  of  the  lands  belonging  to  the  United  States,  in 
said  donation  tract,  pursuant  to  said  act  of  March  18,  1818,  and 
for  sales  at  Yincennes  of  certain  lands  also  mentioned  in  said  act, 
with  a  memorandum  in  red  ink,  at  the  foot :  "  No  sales  at  Vin- 
cennes.    See  proclamation  of  the  Idth  of  April,  1821,  No,  45." 

2.  A  certified  copy  of  a  plat  of  the  ungranted  lands  in  the  do- 
nation tract  of  100,000  acres  lying  in  township  9,  range  11,  sur- 
veyed by  Joseph  Francis,  1818.  There  is  nothing  in  this  plat 
indicating  lots  7  and  8  to  be  school  lands*  It  is  surveyed  into 
100-acre  lots — no  section  lines  marked. 

3.  A  description  of  the  lands  surveyed,  with  the  field  notes. 
I7othing  about  school  lands  here. 

*4.  Letter  from  the  treasury  department  to  Joseph  Wood,.  [116 
register,  Marietta,  dated  July  13, 1805. 

[This  is  a  letter  communicating  certain  selections  by  the  secre- 
tary of  the  treasury,  of  school  lands  in  lien  of  section  16,  for  cer- 
tain townships  in  which  section  16  had  been  sold  or  disposed  of, 
made  pursuant  to  section  7  of  the  act  of  May  20,  1802,  and  sec- 
tion 3  of  the  act  of  March  3,  1803.  See  2  L.  &  B.'s  Statutes,  175, 
226.  So  much  of  this  document  as  has  any  relation  to  the  dona- 
tion tract  is  here  copied.] 

"  Treasury  Department,  July  13,  1805. 
"Sir: — I  wrote  you  on  the  11th  instant,  on  the  subject  of  the 
selection  of  certain  reserved  sections  in  lieu  of  such  sections  No. 
16  as  might  have  been  sold,  granted,  or  disposed  of 

"  There  are  within  the  limits  of  the  Ohio  Company  Purchase 
two  tracts,  sold  or  granted  to  the  said  company,  in  which  no 
reservations  or  appropriations  were  made  by  Congress,  and  in 
which,  therefore,  section  No.  16  has  been  sold  or  granted.  For  a 
clearer  elucidation  of  that  point,  I  refer  you  to  the  plat  some  time 
since  transmitted,  and  to  the  inclosed  copy  of  a  communication 
made  on  the  same  subject  by  me,  during  the  last  session  of  Con- 
gress, to  Mr.  Tallmadge,  chaii*man  of  a  committee  of  thp  house  of 
representatives.  To  these  1  will  add,  that  by  an  inspection  of 
the  plat,  it  seems  that,  in  the  100,000-acre  or  donation  tract,  there 
were  only  four  entire  and  four  fractional  sections  No.  16 ;  one  of 
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which  last,  being  included  in  the  tract  C,  was  not  ceded  by  the  Ohio 
company,  and  remains  undisposed  of. 

"  In  lieu  of  the  seven  Bections,  or  fractional  sections  No.  16  con- 
tained in  the  said  tract  of  100,000  acres,  I  have  selected  the  fol- 
lowing, viz : 


117]             ♦to 

Section  16, 
"        16, 
"        16, 
"        16, 

REPLACE— 

township  3,  range  8, 

3,  "     9, 

4,  "    10, 
"        8,      "    11, 

Fract.  16, 
"      16. 

it 

4,     "     8, 
4.     "     9. 

16, 


6.     "   10, 


SELECT — 

Section  8,  township  3,  range  8. 

"       8,        "        3,      •*     9. 

"       8,        "        4,     "   10. 

"       8,        "        8,      "   11. 

An  equal  quantity  of  the  tract  A,  1, 

in  townsnip  4,  range  8,  withinjthe  saici 

donation  tract,  and  to  be  laid  on  the 

north  end  of  the  same. 

An  equal  quantity  of  tract  C,  lying  in 

township  9,  range  11,  within  the  said 

donation  tract,  and  to  be  laid  on  the 

south  end  of  the  same. 


[Here  follows  ^  list  of  similar  selections  for  eleven  other  town- 
ships, none  of  which,  however,  are  in  the  donation  tract,  and  town- 
ship 9,  range  11,  is  not  one  of  the  number.  Bald  document  will  be 
found  at  length  in  the  printed  volume  relating  to  public  lands, 
which  is  made  evidence  in  the  case.] 

5.  Copy  of  plat  of  part  of  Marietta  district,  showing  tracts  A  and 
C  within  the  100,000-acre  tract  referred  to  in  the  above  letter  of 
July  13, 1805.  This  plat  indicates  the  ranges,  townships,  and  sec- 
tions of  the  lands  bounding  the  donation  tract  on  the  south  and 
west.  It  also  indicates,  by  a  X,  the  places  where  section  16  would 
fkll  if  the  surveys  of  the  adjoining  lands  were  carried  through. 
.  6.  Letter  from  the  commissioner  of  the  general  land  oflSce  to 
"Wyllis  Silliman,  register,  Zanesville,  dated  November  18,  1819- 
Th  is  acknowledges  the  receipt  of  a  letter  from  Mr.  Silliman  of  the 
8th  instant,  and  says:  "  The  secretary  of  the  treasury  has  approved 
of  the  selection  of  the  three  unsold  quarters  of  sections  21,  6,  10, 
and  of  th6  southwest  quarter  of  section  15,  same  township  and 
range,  for  the  use  of  schools,  in  lieu  of  16,  5, 10.  You  willj  there- 
fore, reserve  them  from  sale."  After  the  copy  of  the  letter,  is  the 
following:* 

"  The  following  are  the  entries  made  on  the  tract-book,  showing 
the  disposition  made  of  land  in  township  6,  range  10 : 

"  On  the  page  occupied  by  section  15— The  southwest  quarter  of 
this  section  reserved  for  the  use  of  schools  by  the  secretary  of  the 
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treasnry,  on  Kovember  17,  1819,  in  lieu  of  16,  5,  10.    See  sec- 
tion 21. 

*"0n  the  page  occupied  by  section  21 — The  northeast,  [118 
southeast^  and  southwest  quarters  of  this  section  reserved  by  the 
secretary  of  the  treasury  for  the  use  of  schools,  in  lieu  of  sections 
16,  5,  10,  on  November  17,  1819.    See  southwest  quarter  of  15." 

The  defendant  then  further  proved  that  ho  was  in  possession  of 
the  land  in  dispute  at  the  time  the  same  was  entered  by  the  said 
Marks,  claiming  to  hold  the  same  by  a  lease  from  the  trustees  of 
Windsor  township,  Morgan  county,  which  was  composed  in  part  of 
fractional  township  9,  range  11,  in  the  district  of  lands  now  subject 
to  sale  at  Chillicothe,  being  formerly  in  the  Marietta  land  district ; 
and  that  he  had  been  so  in  possession  from  the  year  18S4,  claiming 
to  hold  the  same  as  school  lands  belonging  to  said  township  9,  range 
11,  the  trustees  of  which  township  took  possession  thereof,  as  also 
of  lots  6,  9, 10,  34,  and  59,  in  1834,  as  school  land,  and  rented  it  as 
such.  He  also  proved  that  before  and  at  the  time  of  the  entry  by 
Marks  he  was  in  the  actual  cultivation  of,  and  had  an  actual  settle- 
ment upon,  said  land ;  and  it  was  admitted  that  he  had  given  no 
consent  to  the  entry  by  said  Marks  at  the  land  office. 

By  consent  of*  parties,  also,  so  much  of  the  printed  volume  of  in- 
structions and  opinions  of  the  secretary  of  the  treastlry  and  com- 
missioner of  the  general  land  office,  printed  by  Gales  &  Seaton,  in 
1838,  in  pursuance  of  a  resolution  of  the  senate,  dated  February 
28, 1837,  was  read  in  evidence,  as  was  applicable  to  this  case,  in  lieu 
of  exemplified  copies. 

It  was  also  admitted  that  township  9,  range  11,  was  a  fractional 
township,  containing  a  greater  quantity  of  land  than  one-half,  and 
not  more  than  three-quarters  of  a  township,  and  that  no  selection 
of  school  land  had  ever  been  made  for  said  township,  unless  the 
land  now  in  controversy  was  such. 

It  was  also  admitted  that  said  lots  6,  7,  8,  9,  10,  34,  and  59  con- 
stitute the  south  end  of  tract  0,  referred  to  in  the  secretary's  letter 
of  July  13, 1805. 

The  defendant  then  further  gave  in  evidence  a  certificate  of 
*  Anthony  Walke,  register  of  the  Chillicothe  land  office,  dated  [119 
September  22,  1852,  and  which,  it  was  admitted,  was  a  true  extract 
from  the  tract-book  formerly  kept  in  the  land  office  at  Marietta,  of 
which  office  it  was  admitted  that  Joseph  Wood  was  register,  from. 
1803  to  a  date  later  than  1834. 
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It  was  also  proven  in  the  case,  that  on  the  new  tract-book  made 
out  in  1840,  and  used  in  the  Chillicothe  land  district  since  that  period^ 
the  said  land  was  not  designated  as  school  land. 

The  certificate  of  the  said  Anthony  Walke  is  as  follows : 


"Ebmnant  of  the  Donation  Tkact  oy  One  Hundred  Thousand 

Acres. 


1 

p. 
i 

a 

o 

H 

1 

Quantity. 

< 

26 
69 

LotNo.  1. 

• 

LotNo.  6. 

11       i(        fr 

"    "    s. 

U         U           Q 

"  "  lo! 

• 

LotNo.  34. 

• 

LotNo.  69. 

8 

9 

i( 
(( 
(1 

<i 

11 

11 

II 
II 

II 

It 
II 

111 

100 
100 
100 
100 
100 

76 

66 

To  whom  sold. 


Samuel  Camp. 
School 


School 

School  land. 


Residence. 


Washington  Co. 


When  sold. 


1836.  March  14. 


•Intervening  entries  omitted. 

"  The  above  appears  to  be  in  the  handwriting  of  Joseph  Wood^ 
the  late  register  of  the  Marietta  land  oflSce ;  and  I  further  certify, 
that  I  have  not  been  able  to  find  any  plats  of  surveys  of  land  for 
township  9  range  11,  in  this  office,  as  should  have  been  trans- 
ferred from  Marietta  land  office."  (He  also  certifies  that  the  words 
"  school,"  and  "  do,"  "  school  land"  are  "  in  inky'  and  apparently  the 
same  handwriting  as  the  other  entries.) 

The  defendant  further  gave  in  evidence  the  deposition  of  said 
Anthony  Walke,  proving  that  he  is,  and  has  been  since  November 
1,  1849,  register  of  the  Chillicothe  land  office. 
120]  *Also  proving  the  location  of  the  warrants.  May  20,  1851, 
by  Thomas  Ewing,  Jr.,  as  attorney  for  the  parties.  Does  not 
recollect  that  any  evidence  or  affidavit  was  offered  or  filed,  showing 
that  there  was  no  actual  settlement  or  cultivation  on  the  lots,  nor 
did  he  suppose  any  necessary.  Nor  was  any  evidence  produced^ 
showing  that  the  locations  were  made  with  the  consent  of  the  set- 
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tlero,  "  as  the  books  themselves  showed  the  lands  were  vacant,  and 
flubject  to  entry." 

It  was  also  admitted  that  the  trustees  of  township  five^  range  ten, 
never  accepted  or  took  possession  of  the  land  on  the  south  end  of 
tract  C,  selected  by  the  secretary  of  the  treasury  as  school  lands  for 
said  township,  on  July  13,  1805,  but  that  the  trustees  of  said  town- 
ship did  take  possession  of  the  southwest  quarter  of  section  15,  and 
the  northeast,  southeast,  and  southwest  quarters  of  section  21,  in 
township  6,  range  10,  selected  on  the  17th  of  November,  1819; 
which  last-mentioned  lands  have  been  held  and  enjoyed  as  school 
lands  for  said  township  5,  range  10,  ever  since. 

Upon  the  foregoing  evidence  thfe  court  found  for  the  defendant ; 
and  thereupon  the  plaintiff  moved  for  a  new  trial. 

J,  J,  CoombSj  for  plaintiff: 

I.  In  order  to  transfer  the  title  from  the  United  States,  and  vest 
it  in  the  state,  for  the  use  of  schools,  there  must  be  an  official  act 
performed  by  the  secretary  of  the  treasury.  4  Lit.  &  Brown  Stat. 
179;  2  lb.  226,  K  this  official  act  has  never  been  performed  by 
that  officer,  then  it  is  clear  that  no  title  has  ever  vested.  Ho  can 
only  perform  such  act  by  matter  of  record  in  his  department ;  not 
necessarily  by  a  strictly  formal  and  technical  record,  but  by  means 
»of  some  authentic  public  writing  in  the  treasury  department.  1 
Greenl.  Ev.,  sec.  483.  Congress  has,  by  numerous  acts^  recognized 
the  doctrine  that  the  governmental  departments  are  offices  of  record, 
and  has  expressly  given  to  their  records  all  the  dignity,  as  evidence, 
of  the  most  solemn  judical  records.  Section  4  of  the  act  of  April 
25,  1812,  "  for  the  establishment  *of  a  general  land  office  in  [121 
the  department  of  the  treasury,"  and  section  5  of  the  same  act,  2 
L.  &  B.  717;.  act  of  January  3,  1823,  as  to  authentication  of 
<5opie8,  3  lb.  721.  Any  attempt  by  a  public  officer  to  convey  title  to 
land  by  virtue  of  his  office,  without  some  act  in  writing,  would  be 
^oid  under  the  statute  of  frauds.  Bemingtoh  v.  Linthicum,  14 
Pet.  84. 

II.  It  may  be  safely  admitted  that  the  secretary  of  the  treasury 
could  have  performed  this  official  act,  through  the  instrumentality 
•of  the  commissioner  of  the  general  land  office,  while  that  office  was 
IE  his  department  and  under  his  supervision.  But  whether  directly 
hj  himself,  or  by  a  subordinate  officer  in  his  department,  acting 
«indei  his  authority,  it  must  necessarily  be  done  by  means  of  some 
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record  or  authentic  writing.  And  as  no  official  paper  ever  origi- 
nates in  or  emanates  from  the  department  or  the  general  land  office, 
of  which  there  is  not  a  recorded  copy  preserved,  it  follows  that  every 
official  act  of  the  secretary  or  commissioner  is  susceptible  of  proof  by' 
means  of  exemplified  copies  from  the  records  and  files  of  the  depart- 
ment, unless  the  same  have  been  destroyed. 

III.  If  it  be  admitted  that  a  record  or  authentic  writing  is  nec- 
essary to  give  validity  to  an  official  act  of  the  secretary  of  the- 
treasury,  it  will  hardly  be  denied  that  the  act  must  be  proved  by  the 
record  or  writing,  or  an  exemplified  copy,  unless  it  be  shown  that 
the  same  has  been  destroyed.  To  show  how  easy  it  would  be  for 
the  defendant  to  prove  his  case^  if  the  lands  had  been  selected  ae^ 
claimed,  see  the  book  relating  to  public  lands,  printed  by  Gales  & 
Beaton  in  1838,  vol.  2,  p.  395.    Doe  v.  Campbell  et  al.,  17  Ohio,  280. 

IV.  But  the  defendant  presents  simply  an  obsolete  tract-book, 
found  among  the  books  and  papers  transferred  from  Marietta  to 
Chillicothe,  in  which  the  lots  in  question,  with  five  other  adjoining 
lots,  are  marked  "  school,"  "  do,"  and  "  school  land."  Even  in  this 
tract-book  there  is  nothing  indicating  that  these  lots  are  school 
lands  for  township  nine,  range  eleven,  in  preference  to  any  other  town- 
ship. 

122]  *V.  Where  a  record  has  been  lost,  and  is  ancient,  its  exist- 
ence and  contents  may  sometimes  be  presumed;  and  whether  ancient 
or  recent,  after  proof  of  the  loss,  its  contents  may  be  proved,  like 
other  documents,  by  secondary  evidence.  1  Greenl.  Ev.,  sec.  509. 
But  in  this  case  the  records  and  files  which  should  contain  the  evi- 
dence of  the  secretary's  acts,  if  he  ever  acted  at  all  in  the  premises, 
have  not  been  lost  or  destroyed ;  they  are  all  in  existence,  and  ac- 
cessible to  the  defendant,  and  there  is  no  room  for  any  presumption 
as  to  what  they  do  or  do  not  contain.  Are  not  plaintiff's  counsel, 
therefore,  justified  in  assuming  (what  they  very  well  know),  that 
said  records  and  files  not  only  do  not  contain  any  evidence  showing 
that  the  lands  in  controversy  were  ever  selected  as  school  lands  for 
township  9,  range  11,  but  that  they  actually  prove  the  negative,  so 
far  as  a  negative  is  susceptible  of  proof?  The  lists  of  selections 
made  for  the  Marietta  district,  under  the  act  of  1826,  are  all  complete 
in  the  general  land  office,  and  neither  said  township  9,  range  11,  nor 
the  lands  in  controversy,  are  in  any  way  mentioned  in  any  of  them. 
VI.  The  dictum  in  Campbell  v.  Doe,  13  How.  249,  that  the  secre- 
tary may  perform  this  act  of  selection  "through  the  commissioner 
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of  the  general  land  oflSce,  who  may  well  be  presumed  to  act  under 
his  authority  when  the  contrary  does  not  appear/*  is,  of  course, 
based  upon  the  fact  that  the  said  commissioner  is  (or  was)  the  head 
of  a  bureau  in  the  treasury  department,  having  in  special  charge 
the  execution  of  all  laws  relating  to  the  public  lands,  under  the  im- 
mediate supervision  of  the  secretary  of  the  treasury  himself.  It  is 
going  a  step  further,  to  hold  that  the  secretary  may  perform  this  act 
(which  he  is  specially  required  to  do)  through  the  register  of  a  dis- 
trict land  office,  not  an  officer  in  his  department,  and  not  presumed 
to  act  under  his  authority.  It  is,  however,  idle  to  discuss  this,  no 
evidence  showing  that  even  the  register  of  the  Marietta  district  ever 
selected  these  lands  as  school  lands  for  said  township  9,  range  11. 
It  is  to  be  inferred  from  the  entries  in  the  old  tract-book  that  Jie 
register  at  Marietta,  at  some  ^unknown  time,  was  under  the  [123 
impression  that  said  lots  had  been  selected  as  school  lands  for  some 
township,  but  as  to  w?iat  time^  by  whom,  for  what  township,  or  under 
what  act,  he  supposed  they  had  been  so  selected,  he  has  left  us  no 
means  of  inferring. 

YII.  But  if  this  presumption  could  be  extended  to  the  acts  of  the 
register  of  the  district  land  office,  it  would  still  be  ^able  to  be  re- 
butted. Campbell  v.  Doe,  before  cited.  The  feet  that  ever  since 
the  supposed  selection  the  lands  have  stood  upon  the  general  land 
office  books  as  subject  to  sale  at  private  entry,  until-  finally  sold  and 
patented,  is  in  opposition  to  any  presumption  that  the  secretary  had 
selected  them  himself,  or  authorized  their  selection,  for  school 
purposes. 

YIII.  The  entries  "school,"  "do,"  and  "school  lands,"  though  in 
ink,  only  tend  to  prove  the  negative  proposition,  that  the  lands 
were  not  selected  as  claimed.  If  they  had  been  so  selected  and  ap- 
propriated, the  register  would,  first,  in  his  tract-book  and  on  the 
township  plat,  have  noted  by  pencil-mark  the  lands  recommended  to 
be  reserved,  and,  when  advised  of  the  approval  of  such  selections, 
he  would  have  noted  "in  ink"  the  fact  of  the  reservation,  stating 
the  object  thus:  In  the  tract-book — "Eeserved  for  schools,  under 
the  act  of  20th  May,  1826,  per  letter  from  the  commissioner  of  the 
general  land  office;"  on  the  plat,  "school  lands."  See  sixth  rule  of 
circular,  August  30, 1832. 

IX.  The  supposed  selection  can  not  be  presumed,  because,  when 
the  act  was  passed  appropriating  section  16  for  schools,  and  for 
many  years  afterward,  the  township  in  question  had  within  its 
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limits  original  eection  16,  vacant  and  undiepoBed  of,  and  therefore 
was  not  entitled  tq  any  other  school  lands.  That  section  16  may 
exist  for  school  purposes,  although  the  section  lines  may  never  have 
been  run  in  the  township  where  it  lies,  is  no  new  construction.  It 
was  given  in  regard  to  this  very  township,  by  the  secretary  of  the 
treasury,  as  early  as  1805,  and  an  act  passed  in  regard  to  this  land 
124]  (the  donation  tract)  as  early  as  1818,  shows  *that  such  was 
the  congressional  construction.  Letter  of  the  secretary,  dated  July 
13, 1805,  and  act  of  May  18, 1818, 3  L.  &  B.  Stat,  at  Large,  709.  The 
title  of  township  9,  range  11,  to  original  section  16  within  its  limits, 
for  school  purposes,  is  clear  and  indisputable,  and  therefore  she  can 
be  entitled  to  no  other  school  lands. 

X.  It  can  not  be  presumed  that  the  secretary  made  the  supposed 
selection  under  the  act  of  May  2,  1826,  because  the  quantity  is 
greater  by  161  acres  and  59  hundredths  than  the  law  authorized 
him  to  select  for  that  township,  even  if  it  be  admitted  that  said 
township  was  entitled  to  have  school  lands  selected  under  said  act. 
Said  lots,  numbered  7,  8,  9,  10,  11,  34,  and  59,  marked  *•  school," 
etc.,  as  will  be  seen  by  the  plat,  all  lie  adjoining  each  other  iQ  a 
compact  form^  and  contain  641  acres  and  59  hundredths  of  an  acre. 
It  is  admitted  that  said  T.  9,  E.  11,  contains  less  than  three-fourths 
of  an  entire  township,  and  consequently,  under  said  act  of  May  20, 
1826,  could  only  have  three-fourths  of  a  section,  or  480  acres,  selected 
and  appropriated  as  school  lands.  A  public  officer  will  not  be  pre- 
sumed to  have  done  more  than  his  duty,  exceeding  the  power  vested 
in  him  by  law. 

XI.  The  said  letter  of  the  secretary  shows  that  the  same  lands 
(or  substantially  the  same)  embraced  in  th6  lots  7,  etc.,  were  once 
selected  (in  1805)  as  school  lands,  not  for  township  nine,  range  eleven^ 
but  for  township  five,  range  ten,  which  is  Waterford  township,  in 
Washington  county.  But  the  evidence  shows  that  the  trustees  of  said 
township  (Waterford)  never  accepted  said  selection,  or  took  posses- 
sion of  the  lands.  The  evidence  further  shows,  that  in  November, 
1819,  the  secretary  selected  other  lands — ^the  S.  W.  quar.  of  sec.  15, 
and  the  N.  E..  S.  E.,  and  S.  W.  quar.  of  sec.  21,  in  T.  6,  R  10  (an 
adjoining  township) — ^as  school  lands  for  said  T.  5,  E.  10;  which 
selection  the  trustees  did  accept,  and  which  lands  they  have  held 
and  enjoyed  for  school  purposes  ever  since.  Both  parties,  therefore, 
have  treated  the  selection  made  in  1805  as  a  nullity,  and  the 
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*title  of  the  plaintiff  can  not  be  defeated  by  showing  an  out-  [125 
standing  title. 

XII.  (1.)  The  legal  title  to  the  lands  in  the  south  end  of  tract  C, 
never  passed  out  of  the  United  States,  by  virtue  of  the  selection  of 
1805.  Although  a  selection  under  the  act  of  March  3,  1803  (com- 
pare with  act  of  May  20,  1826),  after  an  acceptance  and  occupation 
of  the  lands  by  the  township  authorities,  will  doubtless  vest  a  per- 
fect equity  in  the  lands  for  school  purposes,  yet  the  legal  title  will  be 
governed  by  general  principles.  And  the  general  principle  appli- 
cable to  the  case,  as  announced  by  the  Supreme  Court  of  the  United 
States,  is  this :  "  With  the  exception  of  a  few  cases,  nothing  but  % 
patent  passes  a  perfect  and  consummate  title.  One  class  of  cases  to 
be  excepted,  is  where  an  act  of  Congress  grants  land,  as  is  some- 
times the  case,  in  words  of  present  grant."  Wilcox  v,  Jackson,  13 
Pet.  516. 

(2.)  The  selection  of  the  secretary,  under  said  act  of  March  3, 
1803,  is  an  inchoate  proceeding,  a  new  preliminary  step  toward  the 
execution  of  the  compact,  until  the  other  party  to  the  compact  Ib 
Bome  way  signifies  acquiescence  in  the  act,  and  may  be  rescinded 
by  the  secretary  at  any  time  before  acceptance  by  the  township 
authorities,  especially  with  their  consent.  Even  under  the  act  of 
1826,  it  has  always  been  supposed  that  the  secretary  could  with- 
draw and  cancel  a  selection,  and  substitute  a  different  one  with  the 
consent  of  the  township  authorities,  at  any  time  before  they  had 
signified  an  acceptance  of  the  first  selection. 

(3.)  The  act  of  April  30,  1802,  provides,  that  where  section  16 
"has  been  sold,  granted,  or  disposed  of,  other  lands  equivalent 
thereto,  and  most  contiguous  to. the  same,  shall  be  granted  to  the 
inhabitants  of  said  township  for  the  use  of  schools."  And  the  act 
of  March  3, 1803,  provides,  "  that  the  sections  of  land  heretofore 
promised  for  the  use  of  schools,  in  lieu  of  such  of  the  sections  num- 
ber sixteen  as  have  been  otherwise  disposed  of,  shall  be  selected  by 
the  secretary  of  the  treasury,  out  of  the  unappropriated  reserved 
sections  in  the  most  contiguous  townships."  The  *re8erved  [126 
sections  here  spoken  of  are  the  four  sections  in  the  center  of  each 
township,  reserved  by  section  3  of  the  act  of  May  18,  1796. 
1  L.  &  B.  466.  The  lands  in  the  south  end  of  said  tract  C  were 
not  in  any  "reserved  section,"  and  consequently  their  selection  by 
the  secretary  of  the  treasury  was  clearly  contrary  to  the  exprees 
letter  of  the  law.    This  is  a  good  reason  why  the  selectioii  waii 

105 


Digiti 


zed  by  Google 


187  SUPREME  COUBT  OF  OHIO. 

i __ 

Lessee  of  Coombs  and  Ewing  v.  Lane. 

loescinded,  and  another  selection  made.  But,  even  waiving  thi» 
point,  the  fair  presumption  from  the  fiact  of  the  non-acceptance  of 
these  lands  hy  the  township  authorities,  and  the  selection  of  other 
lands  in  their  stead,  which  both  parties  have  acquiesced  in  since 
1819,  would  be,  that  the  first  selection  was  found  not  to  have  been 
made  in  accordance  with  law,  because  the  lands  selected  were  not 
"equivalent"  in  value  to  section  16,  which  had  been  dispoised  of 

(4.)  The  court  will  not,  upon  this  evidence,  make  a  decision, 
ignoring  the  title  of  T.  5,  E.  10,  tp  school  lands  held  and  enjoyed, 
tinder  the  authority  of  the  United  States,  for  more  than  thirty -three 
years.  For,  if  there  is  an  outstanding  title  in  the  lands  here  claimed, 
as  school  lands  for  T.  5,  B.  10,  it  follows  that  said  township  has  no 
right  to  the  lands  she  has  been  so  long  enjoying  as  school  lands. 

(5.)  The  letter  of  the  secretary,  July  13,  1805,  explains  how  said 
lands  came  to  be  marked  "  school,"  etc.,  on  the  old  tract-book  at 
Marietta,  and  how  the  trustees  of  T.  9,  E.  11,  happened  to  fall  into 
the  mistake  of  taking  possession  of  them  as  their  school  lands,  in- 
stead of  section  16.  These  entries  in  the  tract-book  were  unques- 
tionably made  in  consequence  of  the  selection  of  July  13,  1805, 
which  was  afterward  abandoned.  And  there  can  be  little  d(  ubt 
that  the  trustee^  of  T.  9,  E.  11,  finding  the  lots  marked  "  school 
land  "  on  the  tract-book,-very  naturally  concluded,  that  they  were 
school  lands  for  the  township  in  which  they  lie,  and  took  possession 
of  them  accordingly. 

127]    *John  E,  Sanndy  for  defendant: 

I.  The  land  was  not  subject  to  entry  at  the  time  it  was  entered 
by  the  plaintiff. 

On  April  21, 1792,  the  United  States  granted  to  the  Ohio  Com- 
pany three  tracts  of  land ;  the  fii*st  tract  of  750,000  acres,  in  which 
was  reserved  section  16  for  school  purposes,  and  section  29  for  pur- 
poses of  religion,  and  lots  8, 11,  and  26,  in  each  township,  for  future 
disposition  by  Congress ;  the  second  tract  of  214,285  acres,  without 
any  reservations  whatever.  There  was  then  no  general  act  reserving 
land  for  school  or  any  other  pui-pose,  and  it  was  before  the  proposi- 
tions that  were  afterward  made  to  the  convention  forming  a  consti- 
tution for  Ohio,  which  was  modified  and  accepted  by  them  from  the 
United  States ;  so  there  can  be  no  doubt  but  what  Congress  had  the- 
power  to  thus  grant  the  whole,  and  they  intended  so  to  do.  Such 
«wae  the  understanding  of  the  company.  The  trustees,  finding  tliere 
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was  no  school  land  reserved  within  this  tract,  appropriated  section 
16  in  each  township  for  school  purposes.  A/ler  the  proposition 
made  to  the  convention,  which  was  modified  and  approved,  the 
United  States  supplied  a  section  of  school  land  for  each  of  the  town- 
ships within  this  tract  of  214,285  acres.  The  third  tract  consisted 
of  100,000  acres,  usually  called  the  donation  tract ;  this  conveyance, 
like  the  preceding  one,  did  not  reserve  any  school  land.  But  thia 
tract  was  conveyed  in  trust  to- the  trustees  of  the  Ohio  Company,  to 
be  by  them  conveyed  in  fee  as  a  bounty  to  actual  settlers,  being 
males  not  under  eighteen  years  of  age,  free  of  expense,  within  five 
years  from  the  passage  of  the  act ;  and  all  of  that  tract  that  was 
not  conveyed  within  five  years  reverted  to  the  United  States.  See 
Land  Laws,  45,  sec.  3.  This  was  to  be  conveyed  free  of  expense 
to  males  not  under  eighteen  years  of  age,  actual  settlers  at  the  time 
of  conveyance,  each  one  hundred  acres.  At  the  time  of  this  con- 
veyance by  the  United  States,  this  land  had  not  been  surveyed,. 
*and  never  was  surveyed  into  sections.  Th§  conveyance  [128 
was  to  be  in  one  hundred  acre  lots,  and  so  the  trustees  of  the  com- 
pany had  it  surveyed;  and  if  the  whole  quantity  had  been  conveyed 
away,  there  would  not  have  been  any  school  land  within  the  tract. 
The  United  States  so  understood  the  matter,  and  afterward  made 
provision  to  supply  it  to  such  portions  of  this  tract  as  did  not  revert 
to  the  United  States,  as  well  as  for  the  tract  contained  in  the  second 
section  of  this  act. 

The  land  in  litigation  is  part  of  the  100,000-acre  tract.  By  this^ 
act,  the  whole  of  the  tract  was  withdrawn  from  entry,  or  even  from 
the  laws  for  surveying  the  public  lands,  and,  therefore,  was  not  sub- 
ject to  the  law  for  surveying  the  public  lands.  The  tract  was  sur- 
veyed by  the  company,  and  therefore  was  not  subject  to  entry  until 
60  ordered  by  Congress  by  some  subsequent  act. 

This  land  is  not  embraced  either  in  the  act  of  May  18,  1796 
(Land  Laws,  60),  or  the  amendatory  act  of  May  10,  1800  (Land 
Laws,  70).  Nor  is  there,  by  either  of  these,  any  land  reserved  for 
flchool  purposes.  By  the  provisions  of  these  acts,  the  whole  land 
was  to  be  surveyed  into  ranges,  townships,  and  sections ;  and  by 
the  provisions  of  section  3  of  the  act  of  1796,  all  the  land  contain- 
ing salt  springs,  and  four  sections  in  the  center  of  each  township,, 
was  reserved  for  future  disposition  by  Congress.  But  neither  of 
these  acts  applied  to  the  land  in  controversy. 

Section  7  of  the  "  act  to  authorize  the  people  of  the  Northwest 
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territory  to  form  a  constitution  and  state  government,"  etc.  (Land 
Laws,  84),  contains  propositions  by  the  United  States  to  the  con- 
vention forming  the  state  constitution,  the  first  of  which  is  that 
section  No.  16  in  every  township,  and  where  such  section  has  been 
sold,  granted,  or  disposed  of,  other  land  equivalent  thereto,  and 
most  contiguous  to  the  same,  shall  be  granted  to  the  inhabitants 
of  such  township  for  the  use  of  schools. 

This  act  applied  to  land  then  owned  by  the  United  States,  and 
129]  *where  section  16  was  not  disposed  of,  it  was  appropriated 
for  the  use  of  schools.  But  the  whole  donation  tract,  including 
section  sixteen,  was  disposed  of  at  that  time.  Then  follows  the  act 
of  March  3,  1803.    Land  Laws,  88. 

This  act  makes  appropriations  for  different  parts  of  the  State  of 
Ohio  of  school  lands.  And  the  fourth  proposition  is,  "  one-thirty- 
sixth  part  of  all  the  lands  of  the  United  States  lying  in  the  State  of 
Ohio  to  which  the  Indian  title  has  not  been  extinguished,  which 
may  hereafter  be  purchased  of  the  Indian  tribes  by  the  United 
States,  which  thirty-sixth  part  shall  consist  of  the  section  number 
sixteen  in  each  township,  if  the  said  land  shall  be  surveyed  in 
townships  of  six  miles  square,  and  shall,  if  the  lands  be  surveyed  in 
-a  different  manner,  be  designated  by  lots."  The  third  section  con- 
fers the  power  upon  the  secretary  of  the  treasury  of  selecting  a 
^section  of  land  where  section  sixteen  has  been  disposed  of 

By  section  7  of  the  act  passed  March  3,  1803  (Land  L.  130), 
the  reserved  sections  are  ordered  to  be  sold,  excepting  section  six- 
teen. 

By  the  act  of  February  20, 1808  (Land  L.  163),  "the  reserved 
^sections,  except  section  16  and  the  salt  spring  reservations,  are  put 
to  sale  as  other  United  States  lands."  So  that,  after  this  period, 
the  secretary  was  not  limited  as  to  the  land  he  was  to  select  to 
supply  section  16,  disposed  of 

Counsel  suppose  it  will  be  conceded  that  no  United  States  land 
^was  ever  subject  to  entry,  or  in  market,  until  surveyed  by  the 
United  States.  The  donation  tract  was  not  so  surveyed.  The  re- 
verted portion  was  surveyed,  and  ordered  to  sale  under  the  act  of 
March  18, 1818  (Land  L.  296,  sees.  1  and  3).  This  survey  was  to 
be  made  and  returned  to  the  general  land  office  and  to  the  Marietta 
land  office.  Thus,  each  return  was  alike  obligatory  and  evidence; 
and  there  is  in  evidence  in  this  case  a  copy  of  the  return  made  to 
JULarietta  land  office,  under  the  hand  of  the  register,  and  the  land  in 
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di8put.e  marked  school  land.  This  plat  shows  that  the  land  was,  a» 
allowed  by  the  last-mentioned  act,  surveyed  *into  lOO-acre  [130 
lots,  and  not  sections.  K  the  land  had  been  surveyed  into  sections, 
it  is  admitted  that  section  sixteen  would  have  been  the  school  land 
for  township  nine,  in  range  eleven,  being  the  township  in  which 
this  land  lies,  unless  such  section  had  been,  by  the  trustees  of  the 
Ohio  Company,  disposed  of  to  an  actual  settler ;  and  that  no  patent 
or  other  evidence  of  title  was  necessary  to  pass  the  title ; — ^the  survey 
would  have  been  sufficient.  But  the  survey  did  not  designate  any 
such  se(?tion,  consequently  did  not  point  out  the  school  land;  and 
the  law  under  which  the  land  was  surveyed  and  ordered  to  sale, 
reserved  the  proper  proportion  for  schools  (one  thirty-sixth  part) 
for  township  nine;  and  it  is  not  pretended  that  any  other  land  waa 
ever  appropriated  for  township  nine  but  ttis  tract. 

The  land  was  never  surveyed  into  sections,  but  into  lots,  and  the 
lots  composing  what  might  have  been  section  16  have  all  been  sold 
by  the  United  States,  and  patented,  and  individuals  have  improved 
and  used  them  for  years.  If  we  disturb  #this  arrangement  of  the 
government,  the  present  owner  of  the  lan4  would  have  to  surrender 
it  to  the  township,  getting  his  purchase  money  back,  but  nothing^ 
for  his  improvements,  while  the  plaintiff's  lessors  would  get  this 
school  land,  with  all  the  improvements,  for  the  price  of  wild  lands. 

It  is  argued  for  the  plaintiff,  that  the  '^  lands  in  the  south  end  of 
tract  C  were  not  in  any  reserved  section,  and  consequently,  their 
selection  was  clearly  contrary  to  the  express  letter  of  the  law.  It 
has  already  been  shown  that  what  plaintiff's  counsel  calls  the  re- 
served sections,  and  from  which  alone  the  secretary  could  make- 
selections,  were,  by  the  acts  of  1805  and  1 808,  put  to  sale  as  other  pub- 
lic lands,  and  therefore  he  was  not  limited,  after  that  time,  to  make 
selections  from  those  sections.  But  the  act  of  1818  did  not  require 
the  reservation  in  any  particular  part  of  the  reverted  land,  or  that 
a  particular  section  should  be  reserved,  but  it  only  reserved  from 
sale  the  proper  proportion  for  school  land.  The  act  itself  is  silent 
as  to  who  was  to  make  the  selection  *but  the  proportion  was  [131 
to  be  reserved  from  sale,  and  the  sale  was  made,  each  tract  being 
required  to  be  first  offered  separately  at  public  auction.  Is  it  a  very 
forced  presumption  to  say,  that  the  selection  or  designation  wad 
made  by  the  proper  officer,  when  the  land  could  not  have  been 
offered  for  sale  without  the  school  land  baring  been  designated,  be- 
cause it  would  not  do  to  have  offered,  and  when  all  was  sold  but  the^ 
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proper  proportion  for  school,  and  then  that  to  be  the  school  land? 
The  township  was  entitled  to  have  not  only  the  quantity,  but  also 
a  chance  at  least  of  an  equal  quality,  and  it  was  to  be  in  adjoining 
lots.  But  even  if  the  township  was  to  take  the  last  section  not  sold, 
we  have  shown  that  the  whole  of  tract  C  was  sold  by  the  govern- 
ment many  years  before  the  plaintiff's  lessors  entered  the  land  in 
•dispute,  and  that  the  township  was  in  possession  of  this  tract  of 
land,  as  its  school  land,  when  the  entry  was  made. 

If  this  land  had  been  surveyed  into  sections,  and  section  16  had 
been  found  in  the  reverted  land,  the  survey  and  designation  of  the 
flection  would  have  passed  the  title.  But  when  surveyed  into  lots, 
the  designation  had  to  be  made.  The  act  is  silent  as  to  who  was  to 
miake  the  designation,  and  no  part  of  the  land  could  be  offered  for 
flale  until  the  school  land  was  designated.  See  proclamation  of  the 
President,  dated  March  20, 1819,  ordering  this  reverted  land  to  sale, 
and  reserving  from  sale  "  such  lands  as  have  been  or  may  be  re- 
served by  law  for  the  use  of  schools  and  other  purposes."  Who  was 
to  make  the  designation,  and  from  what  part  of  the  tract?  The 
law  did  not  make  it.  We  find  it  designated  in  the  proper  office, 
where  offered  for  sale,  on  the  plat  of  the  surveyor,  on  the  tract-book 
in  the  register's  office,  and  in  the  handwriting  of  the  register.  There 
is  no  pretense  that  any  other  or  different  selection  was  ever  made 
of  school  land  for  the  township  in  question.  Is  it  a  violent  pre- 
sumption to  suppose  that  this  selection,  so  evidenced,  was  by  the 
proper  officer  ? 

The  transcript  from  the  general  land  office  shows,  that  "an  equal 
132]  portion  of  tract  C,  lying  in  township  9,  range  11,  *within  the 
said  donation  tract,  and  to  be  laid  on  the  south  end  of  the  same," 
was  selected,  for  school  land,  for  township  5,  and  range  10,  by  the 
secretary  of  the  treasury,  July  13, 1805.  But  it  appears  that,  after- 
ward, another  selection  was  made  for  that  township.  If  this  selec- 
tion was  proper,  and  the  secretary  had  authority  to  select,  his  act 
of  selecting  vested  the  title  in  the  State  of  Ohio,  and  would  have 
required  an  act  of  the  legislature  to  have  divested  it.  No  such  act 
is  pretended  to  have  ever  passed  that  body,  and,  without  such,  the 
secretary  could  not  have  set  aside  a  selection  made  by  him ;  and 
this  is  perfectly  fatal  to  the  plaintiff's  case,  whether  the  defendant 
has  a  title  or  not ;  for  the  plaintiff  must  have  a  good  title  in  order 
to  recover;  and  if  we  show  a  title  out  of  him,  he  fails.  But  we 
rather  think  that  the  secretary  could  not  at  that  time  have  made 
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the  selection,  as  this  land  has  not  been  surveyed ;  and  hence  the 
designation  that  appears  upon  the  plat  and  tract-book,  was  made  by 
lots,  therefore  after  the  survey,  and  made  under  the  act  of  1 818^ 
and  not  at  the  time  of  the  designation,  made  in  1805,  by  the  secre- 
tary. There  had  been  no  act  of  the  United  States  setting  up  claim 
to  this  land,  after  the  grant  to  Putnam  and  others ;  and  we  take 
that  to  be  the  reason  why  the  secretary  aft;erward  had  a  different 
selection  made  for  township  5,  in  range  10. 

This  second  designation  was  made  by  the  secretary  on  the  17th 
day  of  November,  1819,  after  the  survey  of  the  reverted  land,  and 
finding  no  section  16  in  township  9,  and  no  school  land  for  that 
township,  but  the  lots  marked  on  the  plat  and  tract-book,  and  they 
BO  marked  for  the  township  in  which  they  were.  Now  if  this  land 
was  not  subject  to  entry  at  the  time  it  was  entered  by  the  lessee  of 
the  plaintiff,  the  plaintiff  must  fail,  for  his  title  is  bad ;  the  patent  is 
void.  The  Trustees  of  Township  One  v.  John  Campbell,  17  Oliio, 
267;  13  How.  244 ;  Wilcox  v.  Jackson,  13  Pet.  512. 

II.  But  there  is  another  view  of  this  case.  Lane  was  in  the  ac- 
tual occupancy  of  the  lot  in  question  when  the  entry  was  made. 
♦The  land  was  entered  by  laying  on  it  a  military  warrant,  [13S 
issued  under  the  act  of  September  28,  1850.  Section  3  of  that  act 
provides,  "  that  no  land  warrant  issued  under  the  provisions  of  this 
act  shall  be  laid  upon  any  land  of  the  United  States,  to  which  there 
shall  be  a  pre-emptio*  right,  or  upon  which  there  shall  be  an  actual 
settlement  and  cultivation,  except  with  the  consent  of  such  settler; 
to  be  satisfactorily  proven  to  the  proper  land  officer."  Brush  v. 
Ware  et  al.,  15  Pet.  108.  A  patent  appropriates  the  land  called  for, 
and  is  conclusive  against  rights  subsequently  acquired.  But  where 
an  equitable  right,  existing  before  the  date  of  the  patent,  whether 
by  first  entry  or  otherwise,  is  asserted,  it  may  be  examined. 

III.  If  there  was  no  school  land  reserved  for  this  township  till  the 
act  of  1826,  certainly  that  act,  which  was  to  supply  all  deficiencies, 
made  provision  for  it.  This  land  might  have  been  so  selected.  Is 
it  a  forced  presumption  to  say  that  it  was  so  selected?  See  circular 
of  Graham,  com.  of  gen.  land  office.  May  24,  1826,  Pub.  Doc, 
part  2,  p.  395.  This  circular  must  have  come  to  the  register  of  the 
Marietta  land  office,  and  if  no  selection  had  been  made  before  that 
time  for  township  9,  a  selection  must  have  been  made.  See  also 
circular  from  the  general  land  office,  dated  August  30, 1832,  Pub. 
Doc,  part  2,  p.  468. 
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We  find  that  the  tract-hook  of  the  Marietta  land  oflSce  is  Bub- 
fitantially  marked  as  required,  and  that  marking  in  that  hand-writ- 
ing oi*  Wood,  the  then  register  of  that  land  office ;  and  that,  about 
that  time,  the  trustees  of  that  township  took  charge  of  that  land, 
and  have  been  in  possession  of  it  ever  since.  And  we  learn  fur- 
ther, that  when  the  books  and  the  papers  of  the  Marietta  land  office 
were  transferred  to  the  Chillicothe  land  office,  they  were  so  marked ; 
and  that  as  the  ti'act-book  was  much  used  and  somewhat  dirty^ 
that  in  1 84-,  the  register  clerk  of  the  Chillicothe  land  office  had  it 
transcribed,  and  that  his  clerk,  through  mistake,  omitted  to  tran- 
cribe  the  marking  upon  it  "school,"  etc.  Now,  this  mistake  of  the 
134]  clerk  should  not  prejudice  defendant's  rights,  *or  the  rights 
of  the  township,  and  if  even  the  marking  was  not  in  the  precise 
words  of  the  circular,  that  can  make  no  diflference.  The  intention 
of  the  marking  was  to  show  that  the  land  was  not  subject  to  entry. 
And  perhaps,  if  it  had  been  selected  for  a  different  township  than 
the  one  in  which  it  lay,  then  something  should  have  been  shown^ 
so  as  to  let  it  be  known  for  what  township  it  was  intended. 

But  this  marking  is  at  least  prima  facie  evidence  of  an  appro- 
priation of  the  land  for  school  purposes,  and  the  fair  presumption 
would  be,  that  it  was  for  the  township  in  which  it  lay — what  would 
have  been  and  certainly  was  the  case  of  individuals,  when  they 
went  to  the  Marietta  land  office  to  enter  land,  and  on  an  inspection 
of  the  tract-book  in  reference  to  this  land,  finding  it  thus  marked. 
Can  there  be  any  doubt  but  they  understood  that  to  be  school  land 
for  that  township  ? 

IV.  See  letter  of  Mr.  Gallatin,  July  13, 1805,  Pub.  Boc,  part  2,  p. 
260.  This  shows  that  tract  C  was  not  surveyed,  or  the  lots  would 
have  been  designated  by  numbers. 

V.  The  secretary  had  the  power  of  selecting,  and  his  act  alone  ap- 
propriated the  land  and  passed  the  title.  No  patents  or  certificates 
of  entry  or  appropriation  ever  issued,  but  the  mere  designation  in 
the  books  of  the  land  office  passed  the  title,  and  the  register  was 
advisod  thereof,  and  his  tract-book  marked,  so  that  the  land  would 
not  be  sold.  And  counsel  for  plaintiff  are  mistaken  in  suppos- 
ing that  the  marking  on  the  return  made  by  the  surveyor,  and  on 
the  tract-book,  were  made  in  consequence  of  this  designation  by 
the  secretary  in  1805,  for  t^e  reason  before  given,  this  land  was  not 
surveyed  at  the  time.  If  the  designation  had  been  made  before  the 
survey,  the  surveyor  would  not  have  divided  the  portion  selected 
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into  one  hundred  acre  lots,  but  would  have  run  off  six  hundred 
and  forty  acres  in  one  body,  being  that  portion  for  township  5  -^ 
but  he  surveyed  the  whole  land  into  lots,  and  then,  as  by  the  act 
of  1818,  he  made  the  selection  of  school  land  for  that  township,  as 
by  the  act  he  was  *required  to  do,  and  hence  the  designa-  [136 
tions  on  his  survey  as  returned  to  Marietta,  and  on  the  tract-book 
in  that  land  office  in  the  handwriting  of  the  register  of  that  office, 
and  by  so  marking,  the  land  was  not  only  withdrawn  from  entry, 
but  the  legal  title  passed,  and  this  is  the  only  way  the  legal  title 
has  ever  passed  from  the  United  States  for  any  of  the  school  land. 

Anus  Nye,  on  the  same  side : 

I.  The  real  defendant  is  township  9,  range  11,  within  the  donation 
tract.  As  that  tract  was  not,  at  any  time,  actually  surveyed  into 
sections,  the  township,  though  entitled  thereto,  under  the  acts  of 
Congress  of  1802-3,  and  the  intent  of  the  contract,  etc.,  under  which 
the  Ohio  Company  purchased,  never  acquired  or  received  section  16, 
reserved  for  schools,  or  any  school  section,  as  such. 

II.  The  township,  then,  was  entitled  to  school  land  (in  "  proper 
proportion,"  at  least),  when  the  act  of  March,  1818,  was  passed, 
providing  for  a  survey  of  the  ungranted,  undonated  residuum  of  the 
donation  tract,  not  before  surveyed  or  brought  into  market,  and  con- 
sisting of  several  detached,  separate,  and  irregular  parts  or  parcels, 
in  different  parts  of  the  whole  tract.  This  residuum  could  not  be 
surveyed  into  sections  in  the  legal  statutory  sense,  for  the  reasons 
here  stated,  and  apparent. 

III.  The  township,  by  its  tenants,  or  those  holding  under  it,  in 
its  right,  has  been  in  actual  possession  of  the  land  now  in  contro* 
versy,  for  more  than  twenty  years,  claiming  it  as  school  land.  It 
had  a  right  to  this  land  when  the  plaintiffs  lessors  attempted  to  ac- 
quire a  title  to  it  by  entry.  If  this  was  reserved  school  land,  when 
that  attempt  was  made,  they  acquired  no  title  to  this  particular  land, 
whatever  may  be  their  rights  elsewhere. 

IV.  This  action  is  in  the  nature  of  a  writ  of  entry ;  and  therein 
the  plaintiff  must  show  to  the  court  by  strict,  peremptory,  neces- 
sary laWy  such  a  right  and  title  as  shall  require  the  court,  in  the  ap- 
plication of  such  law,  to  send  its  administrative  officers  to  put  de- 
fendant out,  as  a  wrong-doer. 

*V.  If,  upon  a  view  of  the  whole  history  of  the  case  (for    (13ft 
Ixistory  is  incidentally  concerned  here),  of  the  facts  and  the  law,  the 
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question  whether  the  lessorB  of  the  plaintiff  show  an  absolute,  over- 
ruling right  to  the  land,  shall  even  appear  to  be  balanced,  in  doubt, 
or  equipoised,  the  scale  must  then  turn  against  the  (real)  plaintiff^ 
and  hence  in  favor  of  the  defendants.  1.  Because  the  plaintiff  will 
have  failed  to  make  out  a  complete,  clear,  and  perfect  title  as  against 
defendant;  and  2.  That  under  the  facts,  the  circumstances  and  law 
of  the  case — as  they  are  now  heve^the presumptions — applicable  and 
present  in  the  case,  are,  and  should  beheld  to  be,  altogether  in  favor 
of  the  defense. 

VI.  But  the  scale  of  the  defendant  does  decidedly  preponderate : 
(1.)  The  act  of  1818  provided  that  this  residuum  of  the  donation 
tract  should  be  surveyed  into  sections  or  100-acre  lots  (as  the  grants 
by  the  trustees  had  been),  at  the  discretion  of  the  surveyor-general, 
by  whom  or  under  whose  direction  the  survey  was  to  be  made. 
The  surveyor  adopted  the  plan  of  surveying  into  100-acre  lots. 
The  legal  condition  of  this  residuum  was  peculiar ;  and  the  mode  of 
dealing  with  it,  and  of  acquiring  titles  in  it,  and  the  questions  aris- 
ing under  the  laws  respecting  it,  must  be  ascertained  and  adjudged 
by  this  particular  law,  so  far  as  it  applies. 

(2.)  Section  3  of  that  act  reserves  from  sale  "  the  proper  proportion 
of  school  land,"  but  it  does  not  (like  the  act  of  1826,  providing  for 
fractional  surveyed  townships,  which  happened,  from  being  frac- 
tional, to  have  no  section  16  within  them),  provide  who  should  des- 
ignate this  "  proper  proportion  "  of  the  land  to  be  surveyed  under 
its  provisions.  The  secretary  of  the  treasury  is  not  named,  as  the 
government  officer  who  was  to  designate,  mark,  and  indicate  these 
reserves :  it  can  not  be  assumed,  therefore,  that  he  was  to  do  it.  The 
quantity,  shape  of  parcels,  positions,  etc.,  were  to  be  ascertained  by 
an  actual  survey,  not  theretofore  or  then  made,  by  or  under  the 
137]  authority  of  the  *8urveyor-general.  The  inference,  in  the 
fibsence  of  any  other  express  direction,  or  named  officer,  is,  that  he 
was  to  see,  or  take  order,  that  these  reservations — not,  necessarily, 
appropriations — should  be  made  when  the  surveys  were  made; 
«ince  the  quantity  of  lands,  etc.,  were,  till  then,  uncertain.  The 
country,  about  these  residuary  parcels,  was  then  actually  settled ; 
our  people  were  there ;  the  range  and  township  lines  had  been  I'un, 
but  not  any  sectional,  or  other  subdivisional  lines— except  those  of 
the  100-acre  donation  lots — ^which  the  trustees  had  surveyed  and 
granted  to  actual  settlers;  these  inhabitants,  in  their  townships, 
were  as  much  entitled  to  school  lands  as  those  of  other  parts  of  tho 
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Ohio  Company's  purchase,  or  of  the  state;  Congress,  by  the  act 
under  consideration,  intended  and  provided,  that  sncb  lornd  should 
be  secured  to  them ;  and,  if  the  quantity  reserved  and  designated, 
within  any  township,  was,  or  is,  more  than  it  would  be  entitled  to, 
by  prior  acts  of  the  government,  that  is  a  question  solely  between 
the  township  and  the  government,  and  is  not  one  that  can  properly 
be  made  here  for  decision,  by  the  locators  of  warrants  under  the 
bounty  act  of  1850,  which  act,  too,  in  explicit  and  peremptory 
terms,  has  prohibited  the  location  of  any  warrant,  issued  under  it  as 
a  bounty,  upon  any  land  upon  which  there  was,  at  the  time,  an 
actual  occupant,  or  to  which  there  was  a  pre-emption  right,  as  was 
the  case  here,  of  occupancy:  the  actual  occupant,  or  the  land  which 
he  so  occupied,  was,  by  the  act,  shielded  by  the  power  of  the  gov- 
ernment, and  thereby  protected  firom  the  attempts  of  holders  of 
«uch  warrants,  to  speculate  upon  him  or  it ;  by  what  right  he  oc- 
cupied, in  fact,  was  not  left,  by  Congress,  an  open  question,  or  one 
to  be  raised,  or  put,  by  the  mere  holder  of  a  bounty  warrant,  or 
any  other  person,  coming  merely  to  acquire  title  by  purchase  under 
the  general  laws  for  sales. 

VII.  The  plats  and  returns  of  these  surveys  were  to  be  made  and 
returned  to  the  register  of  the  land  office,  at  Marietta,  and  to  the 
general  land  office.  It  was  to  be  presumed  that  the  *surveyor-  [188 
general,  the  surveyors  under  him,  and  the  register  of  the  land  office 
would  do  their  duty,  as  well  in  fulfilling  the  matter  of  making  the 
surveys,  etc.,  as  in  respect  to  the  expressed  intention  of  Congress  to 
*  reserve"  the  "  proper  proportion  for  schools,"  since  no  other  officer 
was  named,  required,  or  authorized,  by  the  act,  to  make  and  desig- 
nate such  reservations. 

Vm.  The  transcript  by  Judge  Wood,  register  at  Marietta,  of  the 
plat  and  survey,  in  his  office,  of  the  tract  in  which  the  disputed  land 
lies,  designated  the  lots  in  question  as  ^^scliool  land;"  the  original 
tract-book  of  the  office  does  the  same.  These  lands  or  lots  have 
been  claimed  by  the  township,  and  occupied  by  their  tenants,  for 
more  than  twenty  years,  as  their,  or  its  school  land,  and  lie,  too,  in 
that  township,  whilst  other  lots  in  the  same  survey  have  been,  and 
are  marked  as  " sold"  How,  then,  came  the  lots  in  question  to  be 
marked  on  the  plat,  and  designated  on  the  tract-book,  as  ^<  school 
land"  and  to  remain  for  thirty  or  thirty-five  years  unsold  ?  Is  it  not 
in  the  absence  of  any  other  direct  and  satisfactory  evidence  to  the 
contrary,  to  be  inferred,  or  presumed^  to  have  been  done  by  the 
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authority  and  directions  of  the  surveyor-general,  directly  or  indi* 
rectly,  and  thus  made  to  appear  in  the  office  of  the  register  of  the 
land  district  ?  Being  so,  the  plaintiffs  here  acquired  no  title  to  the 
land  in  controversy;  it  was  not  the  subject  of  sale,  entry,  or  loca- 
tion. 

IX.  But  further :  It  is  to  be  presumed  that  these  officers  of  the 
government — the  surveyor-general,  register,  and  any  other  officer, 
or  subordinate,  who  had  a  duty  to  perform,  under  this  act  of  1818 — 
did  their  duty;  on  the  other  hand,  it  is  not  to  be  presumed  that  they 
violated  their  duty — by  marking  and  designating  these  lots  of  the 
survey  as  "  school  land,'*  upon  the  plat  and  tract-book ;  for  the  plat 
in  evidence  is  in  the  hand  of  Judge  Wood,  the  register — so  must 
have  be«n  the  tract-book,  in  which  they  were,  in  like  manner,  des- 
ignated. Nor  is  it  to  be  assumed,  that  any  other  person  than  the 
189]  proper  officers  surreptitiously,  *or  fraudulently,  so  marked 
these  lots ;  still  less  that  these  officers  committed  a  fraud  in  what  it 
appears  they  did. 

X.  As  there  has  been  no  prior  survey  of  this  land  into  lots,  be- 
fore its  division  under  the  act  of  1818  into  100-acre  lots  and  frac- 
tions, this  marking  and  designating  of  the  100-acre  lots  and  a  frac- 
tional lot,  in  question,  must  have  been  after  and  under  the  pro- 
visions of  that  act.  This  could  not  have  been  by  the  secretary 
of  the  treasury  in  1805,  as  is  assumed,  without  proof,  on  the  other 
side ;  there  were  then,  and  had  been,  no  100-acre  lots  to  mark  and 
designate.  Therefore,  these  designations  could  not  have  been  made 
then,  or  for  the  purpose  assumed.  But  even  if  this  designation  were 
made  afterward  (which  is  not  conceded),  under  the  direction  of  the 
secretary,  it  withdrew  the  land  from  sale  and  entry,  or  location,  till 
some  further  action  of  the  government  or  its  officers  should  give  it 
a  specific  appropriation  or  use. 

To  find  section  16,  by  extending  or  protracting  lines  upon  paper, 
might  make  a  section  thereon,  but  would  not  be,  or  bound,  asectioib 
surveyed  and  marked — ^which  only  is  a  section  of  land — ^but  the 
mere  ideal  of  it. 

XI.  Defendant  is  entitled,  however,  to  the  benefit  of  the  jre> 
sumption  in  his  favor,  under  the  act  of  May,  1826. 

XII.  But  the  plaintiff's  lessor  acquired  no  title  to  this  land : 

1.  It  is  not  the  patent  that  passes  the  title  to  the  land  from  the 
government  to  the  purchaser  of  government  lands;  it  is  the  law, 
and  acts  done  in  conformity  to  it — ^under  which  the  sale,  etc.,  is  as* 
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coined  to  be  made — ^that  transfers,  or  passes  the  title,  from  the  gov- 
ernment to  the  grantee.  The  government  has  the  dominion  and 
direction  of  its  lands.  It  prescribes  the  terms,  conditions,  and  re- 
strictions by  and  subject  to  which,  only,  can  private  rights  and 
titles  to  public  lands  be  acquired.  If  a  sale,  or  the  acts  of  the  officer 
4ind  purchaser,  is  or  are  not  authorized  by  the  law  relating  to  the 
land  sought,  or  conformable  to  it,  no  title  passes.  See  Wilson  v. 
Mason,  1  Cr.  45;  1  Peters  Cond.  342;  Wilcox  v.  Jackson,  13 
Peters,  498 ;  Campbell  et  al.  r.  Lessee  of  T.  1,  R.  19, 13  Howard,  244. 
*A  patent,  then,  issued  upon  an  alleged  sale  or  entry,  not  [140 
made  in  conformity  to  the  law  directing  or  authorizing  or  restrict- 
ing a  sale,  is  void ;  and  any  person  in  possession  of  the  land,  claim- 
ing title,  may  impeach  it.  See  Brush  v.  Ware,  15  Peters,  108.  The 
•officers  make  the  sale ;  the  issuing  of  a  patent  upon  it  is  merely  a 
ministerial  act,  evidencing  a  (previous)  sale,  if  duly  made ;  and  if 
not  so  made,  the  title  does  not  pass.  Any  o^er  doctrine  would  be 
•contrary  to  policy  and  principle,  and  would  be  a  direct  encourage- 
ment to  fraud  and  trickery,  both  upon  the  government  and  those 
who  are  protected  in  their  actual  possession  by  its  acts ;  or  it  would 
-enable  the  land  officers  to  make  false  titles,  and  thereby  impose  on 
the  government,  and  the  subjects  of  its  special  and  declared  pro- 
tection, by  law ;  it  would  be  to  pass  a  title  to  public  lands,  not  by 
law,  but  in  contravention  of  it,  and  put  the  government  to  the  ne- 
cessity of  judicial  or  legislative  proceedings  to  set  aside  an  act  done 
by  its  own  officers,  under  pretense  of  law,  but  against  the  law. 
That  a  party,  having  a  prior  equity,  may  have  such  an  assumed  or 
apparent  title  examined  and  impeached,  has,  at  least,  been  decided. 
See  the  case  last  cited,  15  Pet. 

2.  The  proviso  of  the  bounty  act  of  1850  (sec.  3)  protected  the 
land  from  location.  The  occupant's  seat  upon  the  land  could  not 
be  taken  from  him  but  by  his  own  consent,  to  be  judicially  proved 
before  the  register,  "to  his  satisfaction.''  In  any  other  case,  ordi- 
narily the  government  officer,  in  passing  an  entry,  acts  minis- 
terially (see  case  cited,  15  Pet.) ;  and  even  where  an  affidavit  is 
produced,  he  does  so— for  he  njerely  then  looks  at  the  purport  of  it, 
And  the  formal  verification,  and  does  not,  and  can  not,  in  pre-emp- 
tion cases,  judge  of  its  verity.  Wilcox  v.  Jackson,  13  Pet.  398 ; 
Bush  V.  Ware,  15  Pet.  108.  Here,  however,  there  was  not  even  an 
Attempt  to  comply  with  the  proviso— nothing  was  done  in  this  re- 
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spect,  either  judicially  or  miDisterially.    Therefore,  no  presumption 
or  effect  can  be  assumed  for  the  locators. 

141]    *(7.  B.  Tompkins,  replying  for  plaintiff: 

I.  The  plat  of  tract  C,  referred^  to  by  the  secretary  of  the  treas- 
ury in  his  letter  of  July  13, 1805,  must  be  examined  in  connection 
with  that  letter  before  it  can  be  clearly  understood.  This  letter 
says :  "  By  an  inspection  of  the  plat "  (that  is,  of  tract  C),  "  it  will 
be  seen  that  in  the  100,000-acre  tract  there  were  only  four  entiro 
sections  and  four  fractional  sections  No.  16,  one  of  which  last,  being 
included  in  tract  C,  was  not  ceded  by  the  Ohio  Company,  and  re- 
mains undisposed  of"  This  fractional  section  No.  16,  being  in- 
cluded in  tract  C,  and  tract  C  being  wholly  in  fractional  township 
9,  range  11,  it,  of  course,  is  the  school  land  for  this  township,  and 
can  be  pointed  out  now  just  as  easily  as  if  the  township  was  laid 
out  into  sections.  Lay  off  this  township  into  sections,  and  16  will 
be  found  in  the  northwest  corner  of  tract  C,  marked  with  a  star  on 
the  plat  of  the  100,000-acre  tract  now  in  evidence. 

Whether  this  land  was  ever  surveyed  into  sections  or  not,  is  im- 
material to  this  investigation.  The  secretary  treats  it  as  though  it 
had  been  surveyed.  He  speaks  of  sections  and  fractional  sections, 
their  number,  etc.  From  this,  we  might  properly  infer  that  the 
land  was  then  surveyed  into  sections  and  numbered.  The  secretary 
says :  "  In  lieu  of  the  seven  sections  or  fractional  sections  No.  16 
contained  in  said  tract,  I  have  selected  the  following,  viz."  Then 
follow  the  selections  made  for  eight  whole  townships ;  but  none  is 
made  for  township  9,  range  11.  The  reason  why  there  was  no  se- 
lection made  for  this  township,  while  selections  were  made  for  one^ 
immediately  south  and  another  immediately  east  of  it,  was  that  it 
had  within  its  limits  a  section  16,  which,  by  the  law  of  Congress, 
was  the  school  land  for  this  township. 

II.  The  letter  of  the  secretary,  while  it  proves  that  there  was  ft 
section  16  within  tract  C,  and  that  tract  C  is  wholly  within  this 
township,  also  proves  that  the  land  in  dispute  is  not  a  part  of  said 
section  16,  because  the  secretary  then  attempted  to  select  this  land 
for  township  5,  range  10.  But  there  is  no  pretense  that  township 
142]  5,  range  *10  has  any  title  to  this  land  now.  It  never  took 
possession,  and  never  concurred  in  the  selection ;  and  the  secretary 
had  110  power  to  make  it.  Act  of  March  3, 1803,  Public  Lands,  In- 
structions and  Opinions,  part  1,  p.  90.    The  secretary  had  power,  in 
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case  16  had  been  otherwise  disposed  of,  to  select  out  of  the  unap- 
propriated reserved  sections  in  the  most  contiguous  townships ;  and 
ta  these  he  was  limited.  K  any  title,  however,  did  pass  by  the  se- 
lection, it  reverted  to  the  government  when  the  subsequent  selection 
was  made,  in  1819. 

m.  The  presumption  insisted  upon  by  the  defendant,  as  arising 
Tinder  the  act  of  1818,  can  not  be  sustained. 

At  the  time  of  the  enactment  of  this  law,  all  the  disposable  land 
in  this  township  was  that  contained  in  tract  C,  and  amounted  to 
2,941  acres,  except  the  usual  school  proportion,  and  it  would  be 
1-36  part  of  2,941  acres ;  which  is  a  little  more  than  81  acres.  This 
is  all  that  could  be  claimed  by  force  of  this  law. 

IV.  Before  the  defendant  can  claim  any  benefit  from  the  act  of 
May  20, 1826,  he  must  bring  himself  within  its  provisions,  by  show- 
ing that  this  township  had  a  right  to  select  land,  in  pursuance  of 
this  act ;  and  then,  that  the  legal  steps  had  been  taken  to  make  the 
selection.  That  is,  he  must  prove  that  there  was  no  section  No. 
16  within  this  township,  or,  if  there  was  one,  it  had  been  legally 
disposed  of  prior  to  that  time.  But,  if  I  am  wrong  in  saying  that 
this  township  had  school  land  within  its  limits,  and  school  land  had 
to  be  selected,  in  pursuance  of  the  provisions  of  that  act,  certain 
legal  steps  had  to  be  taken  before  any  title  could  vest  in  the  town- 
ship J  and  if  these  legal  steps  had  never  been  taken,  this  township 
must  remain  without  any  school  land. 

The  act  of  May  20,  1826,  authorized  the  secretary  of  the  treasury 
to  make  the  selection.  By  the  instructions  of  the  commissioner  of 
the  general  land  office  (page  467,  part  2,  "  Public  Lands,  Instruc- 
tions and  Opinions"),  the  school  committees,  trustees,  or  other  au- 
thorities having  official  cognizance  over  the  school  lands,  were  per- 
mitted to  recommend  selections ;  and  if  *they  should  fail  to  [143 
do  so,  then  it  was  made  the  duty  of  the  register  to  report  selections. 

The  register  was  directed,  when  he  had  reported  any  selections, 
to  be  careful  and  note  by  pencil-mark  in  his  tract-book,  and  on  the 
plat  of  the  township,  lands  recommended  to  be  reserved,  and  with- 
hold them  from  sale,. 

Let  me  inquire,  what  had  to  be  noted,  in  pencil-mark,  on  the 
tract-book?  What  words  did  he  have  to  make  with  his  pencil? 
He  had  to  write  on  the  tract-book,  with  his  pencil,  "  Recommended 
to  be  reserved  for  school  land,  under  the  act  of  May  20, 1826."  This 
is  what  his  instructions  and  his  duty  required  him  to  do ;  and  if 
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ever  any  selection  or  recommendation  of  this  land  was  made,  he 
did  note  this  in  pencil-mark,  for  the  learned  counsel  say,  the  "  law 
presumes  a  public  officer  will  do  his  duty."  This  he  was  to  write 
in  his  tract-book,  and  on  the  plat  of  the  township;  and  when  ad- 
vised of  the  approval,  by  the  secretary  of  the  treasury,  he  was  then 
to  write  in  ink  on  the  tract-book,  "Reserved  for  schools,  under  the 

act  of  May  20,  1826,"  as  per  letter  of ,  from  the  commissioner 

of  the  general  land  office;  and  on  the  plat,  say  "school  land." 
These  things  had  to  be  done  before  the  title  vested  in  the  township. 
The  register  at  Marietta  had  to  make  the  selection,  sCnd  report  to 
the  secretary  of  the  treasury.  He  had  either  to  approve  or  reject, 
and  to  advise  the  register  at  Marietta.  When  this  was  done,  tho 
land  vested  in  the  township,  for  the  use  of  schools,  and  not  till  then. 
The  man  that  claims  title  under  this  act  must  show  that  these  steps 
have  been  taken,  and  show  it  by  competent  evidence. 

The  ink-mark  of"  school "  on  the  tract-book,  by  the  former  register, 
is  no  evidence  that  this  land  was  ever  selected  as  school  land.  No 
regulation  of  any  department  authorized  any  such  writing  in  the 
tract-book. 

In  addition  to  the  duties  already  stated,  the  register  was  required 
to  retain  a  copy  of  his  report  recommending  lands  for  selection- 
But  no  such  copy  appears. 

144]  *V.  If  this  land  had  been  selected  by  the  secretary  of  the 
treasury,  there  would  certainly  be  a  record  in  his  department  of 
this  selection.  It  can  not  be  that,  in  regard  to  this  particular  selec- 
tion, all  the  officers  having  anything  to  do  with  it  wholly  and 
entirely  failed  to  do  their  duty.  Counsel  for  defendant  say,  with 
emphasis,  "the  law  presumes  that  public  officers  will  do  their  duty." 
But  there  is  no  record  of  any  selection  of  this  land  to  be  found  in 
the  treasury  department. 

VI.  The  testimony  as  to  the  mark  in  question  is  entirely  incom- 
petent. To  admit  it  to  a  jury,  would  be  a  violation  of  the  rule 
which  requires  the  best  evidence  the  nature  of  the  case  will  admit 
of  The  best  evidence  of  selection  would  be  a  copy  of  the  record  in 
the  treasury  department;  the  next  best,  would  h,e  the  further  entries 
on  the  books  in  the  land  office  formerly  kept  at  Marietta,  but  now 
at  Chillicothe.  This  would  be  legal  testimony  to  prove  title  in  the 
defendant.  But  if  he  can  not  produce  it,  he  must  account  for  its  non- 
production,  by  showing  that  such  evidence  was  once  in  existence, 
but  has  been  lost  or  destroyed.    But  there  is  no  attempt  at  anything 
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•of  this  kind.    No  one  pretends  that  there  ever  was  any  other  re<5ord 
of  the  selection  than  what  is  now  to  bo  found. 

VII.  If  it  be  claimed  that  this  land  was  selected  prior  to  the  in- 
structions requiring  these  particular  forms  to  be  adopted,  neverthe* 
less  there  must  have  been  a  record,  or  some  authentic  writing,  of 
the  selection,  somewhere.  It  can  not  be  pretended  that,  because  this 
selection  was  made  before  the  register  received  instructions  from 
the  secretary  of  the  treasury  as  to  the  particular  steps  to  be  taken, 
therefore  the  land  could  be  selected,  and  no  record  or  entry  made, 
in  any  department  of  the  government,  of  the  fact. 

VIII.  There  is  no  difficulty  in  accounting  for  these  marks  on  the 
tract-book.  They  were,  no  doubt,  made  when  the  letter  of  July, 
1805,  was  received.  They  were  made  in  ink,  and  there  they  re- 
mained until  1819,  when  other  land  was  selected  for  township 
*5,  range  10.  If  these  marks  were  so  made,  they  are  no  [145 
evidence  of  title  in  the  defendant;  and  it  has  already  been  shown 
that,  by  that  selection,  no  title  to  this  land  vested  in  township  5, 
range  10.  At  the4.ime  other  land  was  selected  for  the  latter  town- 
ship, the  register  may,  perhaps,  have  forgotten  these  marks  on  the 
tract-book,  and  they  were  suffered  to  remain.  During  this  time, 
this  land,  no  doubt,  was  called  school  land;  and  when  the  inhabit- 
.ants  of  township  9,  range  11,  began  to  look  about  them  for  school 
land  for  this  township  (this  being  called  school  land),  they,  of 
course,  supposed  it  was  the  school  land  for  this  township,  and  took 
possession  of  it  under  this  imjiression,  and  so  have  occupied  it  ever 
since. 

There  are  other  circumstances,  which  strongly  sustain  this  posi- 
iaon.  It  will  be  seen  by  an  inspection  of  the  plat  of  tract  C,  which 
is  now  in  evidence,  that  lot  No.  34  is  almost  entirely  disconnected 
with  the  remainder,  of  this  land.  Now,  why  was  this  lot  34  taken 
instead  of  lot  11  ?  For  no  other  reason  than  that  the  secretary  of 
the  treasury,  in  his  letter  of  July  13,  1805,  directed  that  the  south 
ond  of  tract  C  should  be  taken  for  school  land,  for  township  5,  range 
10 ;  and,  if  lot  No.  34  had  not  been  taken,  the  whole  of  the  south 
end  of  tract  G  would  not  have  been  taken.  The  court  will  also  bear 
in  mind,  that  in  1805  this  land  was  not  laid  off  into  lots,  as  it  now 
is ;  and  hence,  the  secretary  could  not  describe  the  quantity  by  lots, 
and  the  only  convenient  mode  of  describing  this  land,  was  to  de- 
scribe it  as  the  south  end  of  tract  C.  It  is  not  probable  that  if  the 
register  of  the  land  office,  or  any  other  officer,  selected  school  land  oqIp 
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of  tract  C,  after  it  was  surveyed  into  lots,  that  he  would  have  taken 
it  all  in  one  body. 

IX.  But  again,  without  lot  No,  34,  there  is  more  land  than  town- 
ship 9,  range  11,  is  entitled  to.  This  township,  being  less  than  three- 
fourths  of  a  township,  is  only  entitled  to  three-quarters  of  a  section. 
The  township  is  now  claiming  641  acres.  These  circumstances 
strongly  fortify  the  position  I  take ;  and  most  clearly  demonstrate 
that  this  land  was  not  selected  under  the  act  of  May  20,  1826. 
146]  *But  there  is  yet  another  very  important  difficulty  in  the 
way  of  the  defendant.  This  township,  being  a  fractional  one,  is 
only  entitled  to  three-quarters  of  a  section,  but  has  selected  more 
than  a  section.  Is  not  the  selection  void  ?  It  is  a  power  given  by 
statute,  and  must  it  not  be  strictly  pursued?  The  jjower  must  be 
exercised  within  the  limits  granted.  This  township  never  can  have 
any  legal  right  to  more  than  480  acres  of  this  land.  Then,  which 
four  hundred  and  eighty  acres  is  it  that  the  township  is  to  have? 
It  can  not  be  pointed  out ;  the  boundary  can  never  be  ascertained. 
A  deed,  under  such  circumstances,  would  be  void  for  uncertainly ; 
and  is  the  title,  by  which  the  defendant  holds,  any  better?  Can  any- 
body show  the  difference  ?  There  has  been  a  defect  in  the  execu- 
tion of  this  power.  Is  there  any  legal  remedy  ?  I  say  there  is  not 
When  a  power  is  given,  if,  in  the  attempt  to  exercise  it,  the  powei 
is  exceeded,  is  not  the  act  void? 

Township  9,  range  11,  can  not  pretend  to  claim  but  four  hundred 
and  eighty  acres  of  this  land.  Which  four  hundred  and  eighty  will 
it  claim  ?  What  tenants,  now  in  occupancy,  will  it  defend  and  sus- 
tain in  the  possession,  and  what  ones  will  it  suffer  to  be  turned  out? 

The  title  is  just  as  good  to  one  part  as  it  is  to  all  the  rest,  and  no 
better.  It  is  no  title  to  any.  In  the  attempt  to  grasp  too  much,  it 
lias  lost  the  whole. 


C  B.  Goddard  (confining  himself  to  the  question  of  the  validity 
of  the  plaintiff's  patent)  submitted  the  following : 

The  land  in  dispute  was  entered  by  Samuel  A.  H.  Marks,  and  the 
patent  issued  to  him.  It  appears  in  evidence,  and  is  recited  in  the 
patent,  that  the  land  was  paid  for  as  follows :  one-fiflh  in  money, 
and  four-fifths  in  a  warrant  issued  to  Marks,  for  services  in  the 
Plorida  war,  under  the  act  of  September  28, 1850. 

This  is  a  mere  question  between  the  government  and  the  pur- 
chaser of  the  land  as  to  the  mode  of  payment.  So  far  as  regards 
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this  question,  the  land  was  subject  to  entry.    Had  it  all  been  paid 
in  money,  no  such  question  could  have  arisen. 

*It  is  of  no  consequence  to  the  party  in  possession  of  the  [147 
land  how  it  is  paid  for.  The  government  requires  gold  and  silver. 
If  the  payment  had  been  made  in  bank-notes,  could  the  pai-ty  in 
possession  have  objected?  Can  he  object  if  payment  is  made  par- 
tially with  a  land  warrant  ?  But  further.  Payment  with  a  war- 
rant was  lawful,  if  made  with  the  consent  of  the  settler,  "  to  be  sat- 
isfitctorily  proven  to  the  proper  land  officer."  Can  any  inquiry  be- 
made,  after  the  entry  and  the  issue  of  the  patent,  and  especially 
after  a  conveyance  by  the  patentee,  to  third  persons,  as  to  the  man- 
ner in  which  the  land  officer  was  satisfied  of  the  settler's  consent? 
One  would  think  that  the  patent  excluded  all  such  inquiries. 

The  authorities  cited  by  Mr.  Nye  do  not  sustain  him. 

Wilson ^v.  Mason,  1  Cranch,  45,  was  a  case  of  cross  caveats.  No- 
patent  had  issued  to  either  party.  Each  claimed  the  right  of  locA- 
tion,  and  the  validity  of  their  respective  claims  was  the  subject  of 
the  controversy. 

Wilcox  V,  Jackson,  13  Peters,  498,  was  the  Chicago  "case.  The 
plaintiff  in  the  ejectment  claimed  a  pre-emption  right ;  the  defend- 
ant was  .the  commanding  officer  of  a  military  post  under  the  au- 
thority of  the  United  States.  There  is  nothing  in  the  judgment 
of  the  court,  or  the  language  of  the  judge  who  pronounced  that 
judgment,  which  favors  this  position  of  the  present  defendant.  It 
was  held  that  the  land  was  reserved  from  sale.  It  could  neither  be 
entered,  nor  claimed  by  pre-emption.  The  dispute  was  not  whether 
it  could  be  paid  for  in  a  particular  mode,  but,  could  the  land  officers 
of  the  United  States  sell  it  at  all.  The  case  is  a  good  authority  to 
provd  one  point  for  the  defendant  here,  if  that  point  had  not  been 
from  the  beginning  conceded  by  us,  namely,  that  if  it  appear  that 
the  land  now  in  question  was  not  subject  to  entry  at  all,  our  patent 
is  void. 

To  this  point  also  is  the  case  of  Campbell  v.  Lessee  of  Township- 
1,  Eange  19,  13  Howard's  U.  S.  244 ;  S.  C,  17  Ohio,  267. 

Brush  V.  Ware,  15  Peters,  108,  may  be  dismissed,  with  the  single 
remark  that  the  case  was  in  equity. 

*So  much  for  all  the  cases  cited  in  Mr.  Nye's  argument.  He  [148- 
might  have  gone  further  and  cited  Stoddard  v.  Chambers,  2  How- 
ard, 234,  and  Mills  v.  Stoddard,  8  Howard,  345.  The  land  was  re- 
served fr^m  sale,  and  the  patent  held  void. 
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In  opposition  to  the  doctrine  asserted  by  the  counsel,  and  which 
his  cases  do  not  sustain,  I  cite  Ba^ell  v.  Broderick,  13  Peters,  436, 
which  fully  sustains  the  view  we  take. 

Thurman,  C.  J.  In  Ward's  Lessee  v.  BaiTows,  2  Ohio  St.  246, 
this  court,  speaking  of  official  acts,  said :  "  The  law  will  presume 
-  all  to  have  been  rightly  done,  unless  the  circumstances  of  the  case 
overturn  this  presumption,  and,  consequently,  as  stated  by  the  Su- 
preme Court  of  the  United  States,  in  Bank  of  the  U.  S.  r.  Dan- 
dridge,  12  Wheat.  70,  acts  done  which  presupposes  the  existence  of 
other  acts  to  make  them  legally  operative,  are  presumptive  proof 
of  the  latter." 

And,  again :  "  Facts  presumed  are  as  effectually  established  as 
facts  proved,  where  no  presumption  is  allowed  j  and  hence,  in  ao- 
'Oordance  with  this  long-established  rule  of  evidence,  the  court,  in 
Lessee  of  Winder  v.  Sterling,  7  Ohio  (pt.  2),  190,  were  entirely  jus- 
tified in  saying  that  the  act  of  the  auditor  fn  allowing  the  credit, 
:and  making  the  certificate,  which  could  only  be  lawftdly  done  after 
the  delinquent  list  had  been  verified  by  the  collector,  was  presump- 
tive proof  that  the  oath  had  been  administered." 

Apply  these  principles  to  the  facts  of  this  case.  "  The  lands  in 
controversy  lie  in  township  9,  range  11 — civilly,  Windsor  township, 
Morgan  county — and  are  a  part  of  that  portion  of  the  "  donation 
tract "  which  reverted  to  the  United  States.  As  early  as  1834,  more 
than  sixteen  years  before  the  inception  of  the  plaintiff's  title,  they 
were  taken  possession  of  by  that  township,  claiming  them  as  its 
school  lands,  and  have  been  thus  possessed  ever  since.  At  the  time 
this  possession  was  taken,  they  stood  designated  on  the  proper  book 
And  map  in  the  land  office  at  Marietta,  as  school  lands,  and  they 
149]  have  ever  since  remained  *8o  designated.  For  the  omission, 
accidental  no  doubt,  of  this  designation  in  the  new  tract-book  made 
in  1840,  after  a  change  of  registers  and  the  removal  of  the  land 
office  to  Chillicothe,  can  not  affect  the  subsisting  designation  to 
which  I  have  referred.  In  addition  to  these  facts,  it  is  admitted 
that  if  these  lands  were  not  selected  as  the  school  lands  of  Windsor 
township,  then  no  selection  for  that  township  has  ever  been  made. 
And  it  is  also  to  be  observed,  that  they  have  never  been  claimed  as 
school  lands  by  any  other  township  ;  nor  is  there  any  evidence  that 
Any  other  township  is  without  its  school  lands. 
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Now  it  does  seem  to  us,  that  these  facts  warrant  a  presumption 
that  these  lands  were  properly  selected  as  the  school  lands  of  Wind- 
sor township.  We  can  not  assent  to  the  argument  of  plaintiff's 
counsel,  that  it  was  incumbent  on  the  defendant  to  show  an  authen- 
ticated copy  of  the  act  of  selection  of  the  secretary  of  the  treasury. 
The  records  and  files  of  the  register's  oifice,  coupled  with  the  facts 
to  which  I  have  alluded,  made  a  prima  facie  case  for  the  defendant, 
and  threw  upon  the  plaintiff  the  burden  of  showing  that  no  selec- 
tion had  been  made.  If  the  records  at  Washington  contained  no* 
evidence  of  any  such  selection,  it  was  for  the  plaintiff,  under  the 
circumstances,  to  prove  that  feet;  and  although  it  might  not  have 
been  conclusive  of  the  controversy,  its  proper  weight  would  no 
doubt  have  been  given  to  it. 

It  is  argued,  however,  that  the  presumption  of  a  selection  was 
rebutted  by  facts  that  were  in  proof,  and  by  others  of  which  tho 
court  was  bound,  ex  officio,  to  take  notice. 

1.  "It  can  not  be  presumed,"  it  is  said,  "that these  lands  were 
selected  as  school  lands  for  said  township  9,  range  11,  because  at  the 
time  of  the  passing  of  the  act  appropriating  section  16  for  the  sup- 
port of  schools,  and  for  many  years  afterward,  said  township  had 
within  its  limits  original  section  16,  vacant  and  undisposed  of,  and 
therefore  was  not  entitled  to  any  other  school  lands." 

The  law  here  referred  to,  is  the  act  of  Congress  of  April  30, 
*1802,  "to  enable  the  people  of  the  eastern  division  of  the  [150 
territory  northwest  of  the  river  Ohio,  to  form  a  constitution  and 
state  government,  and  for  the  admission  of  such  state  into  the 
Union,"  etc.  2  Stat,  at  Large,  173  ;  1  Chase,  72.  By  this  act,  certain 
propositions  were  made  to  the  constitutional  convention,  tOrbe 
holden  pursuant  to  the  act,  which,  if  accepted  by  it,  were  to  be 
binding  on  the  United  States.  Among  these  was  the  following : 
"  That  the  section.  No.  16,  in  every  township,  and  where  such  sec- 
tion has  been  sold,  granted,  or  disposed  of,  other  lands  equivalent 
thereto,  and  most  contiguous  to  the  same,  shall  be  granted  to  the 
inhabitants  of  such  township,  for  the  use  of  schools."  The  conven- 
tion agreed  to  accept  the  propositions,  provided  certain  additions 
and  modifications  were  made  by  Congress ;  to  which  Congress  as- 
sented by  the  act  of  March  3,  1803.  1  Chase,  72-74;  2  Stat,  at 
Large,  225. 

But  it  is  not  clear  that  it  was  designed  by  this  legislation,  or  com- 
pact, to  appropriate  section  16.  specifically,  within  the  bounds  of  the- 
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"  donation  tract;"  for  there  was  no  snch  section  within  it,  nor  was 
it  probable  there  ever  would  be.  That  tract  had  never  been  sur- 
veyed, or  otherwise  laid  out,  into  sections,  nor  was  there  any  reason 
to  suppose  that  it,  or  any  part  of  it,  would  be.  It  had  been  granted 
to  the  trustees  of  the  Ohio  Company,  pursuant  to  the  act  of  Congress 
of  April  21, 1792  (1  Stat,  at  Large,  258 ;  Swan's  Land  Laws,  21), 
for  the  purpose  of  being  "  conveyed  in  fee  simple,  as  a  bounty,  and 
free  of  expense,  in  tracts  of  one  hundred  acres^  to  each  male  person, 
not  less  than  eighteen  years  of  ago,  being  an  actual  settler  ^t  the 
time  of  such  conveyance  j"  with  a  proviso,  that  such  part  thereof 
as  should  not  be  thus  conveyed  by  the  company,  within  five  years 
from  the  passing  of  the  act,  should  revert  to  the  United  States. 
Pursuant  to  this  grant,  numerous  conveyances  of  hundred-acre  lots 
were  made  by  the  company  ;  and  what  part,  if  any,  of  the  tract  re- 
mained unconveyed,  and  had  thereby  reverted  to  the  United  States, 
was  probably  wholly  unknown  to  both  Congress  and  the  conven- 
151]  tion  in  1802.  Now,  it  *may  well  be  that,  under  the  acts  of 
1802  and  1803,  it  was  not  necessary  that  a  survey,  even  into  town- 
ships,  should  have  been  made,  in  order  that  the  title  to  section  16 
should  vest  in  the  state ;  but  it  does  not  follow  that,  in  a  tract  thai 
was  not  designed  to  be  surveyed  into  sections,  it  was  intended  to 
grant  to  the  state  what  would  have  been  section  16  had  the  tract 
been  so  surveyed. 

And  when  we  remember  that  the  whole  tract  had  been  granted 
by  the  government  to  the  Ohio  Company,  and  that  how  much  of 
it  had  reverted  was  unascertained,  it  seems  most  likely  that  it  was 
considered  as  falling  within  the  denomination  of  "  lands  granted  or 
disposed  of,"  referred  to  in  the  act  of  1802,  and  that  therefore  not 
sections  16,  but,  in  the  language  of  the  act,  ^^  other  lands  equivalent 
thereto,"  were  intended  as  the  school  lands  of  this  tract.  And 
such,  I  may  remark,  seems  to  have  been  the  understanding  of  Con- 
gress, when  passing  the  act  of  March  18,  1818  (3  Stat,  at  Large, 
409 ;  Swan's  L.  L.  24),  providing  for  the  sale  of  the  reverted  por- 
tion of  said  tract ;  for,  although  by  that  act  the  right  of  the  state 
to  the  usual  proportion  of  school  lands  is  recognized,  yet  no  pro- 
vision is  made  for  surveying  any  section  16,  but,  on  the  contrary, 
the  surveyor-general  is  authorized,  in  his  discretion,  to  cause  the 
land  to  be  surveyed  into  hundred-acre  lots;  a  division  wholly 
inconsistent  with  the  existence  of  a  section  16. 

Much  reliance,  however,  is  placed  by  plaintiff's  counsel  on  sec- 
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tion  3  of  the  act  of  Congress  of  May  10,  1800  (2  Stat.  Large,  73), 
which  required,  it  is  said,  a  subdivision  of  the  donation  tract  into 
sections.  But  this  is  a  great  mistake.  That  act,  as  will  be  seen  by 
its  provisions,  and  especially  by  its  first  section,  required  such  lands 
only  to  be  surveyed,  or  subdivided,  as  the  pr<pvious  act  of  May  18, 
1796  (1  Stat,  at  Large,  464),  directed  to  be  sold.  Now,  certainly, 
no  portion  of  the  donation  tract  was  directed  to  be  sold  by  the  act 
of  1796,  for  when  that  act  was  passed,  no  portion  of  the  tract  had 
reverted  to  the  United  States,  nor  could  it  be  known  that  there 
would  be  any  reverter.  Besides,  *8ection  2  excludes  lands  [153 
previously  patented,  and  therefore  excludes  the  "  donation  tract." 

But  whether  the  act  of  1800  is,  or  is  not,  more  comprehensive 
than  that  of  1796,  it  is  very  evident  that  the  lands  referred  to  in 
section  3  are  the  same  directed  to  be  sold  by  section  4 ;  and,  as 
it  would  be  unreasonable  to  suppose  that  the  reverted  lands  in  the 
donation  tract  were  thus  ordered  to  be  sold  without  any  step  being 
taken  to  ascertain  their  site,  description,  or  quantity,  the  position 
of  counsel,  that  they  were  directed  to  be  surveyed,  can  not  be 
maintained. 

2.  "  It  can  not  be  presumed,"  it  is  argued,  "  that  the  secretary  of 
the  treasury  selected  the  lands  marked  '  school,'  *  do,'  and  '  school 
lands,'  on  said  tract-book,  as  school  lands  for  said  township  9,  range 
11,  under  said  act  of  May  20,  1826,  because  the  quantity  is  greater 
by  one  hundred  and  sixty -one  acres  and  fiity-nine  hundredths,  than 
the  law  authorized  him  to  select  for  that  township,  even  if  it  be  ad- 
mitted that  said  township  was  entitled  to  have  school  lands  selected 
under  said  act.  Said  lots  numbered  7,  8,  9,  10,  11,  34,  and  69, 
marked  '  school,'  etc.,  as  will  be  seen  by  the  plat,  all  lie  adjoining 
«ach  other  in  a  compact  form,  and  contain  six  hundred  and  forty- 
one  acres  and  fifty-nine  hundredths  of  an  acre.  It  is  admitted  that 
said  township  9,  range  11,  contains  less  than  three-fourths  of  an 
entire  township,  and  consequently,  under  said  act  of  May  20,  1826 
oould  only  have  three-fourths  of  a  section,  or  four  hundred  and 
eighty  acres,  selected  and  appropriated  as  school  lands." 

To  this  point  it  might  be  replied  that,  under  the  circumstances, 
it  would  be  more  reasonable  to  presume  a  mistake  in  the  quanlily 
selected,  than  to  believe  that  no  selection  at  all  was  made. 

But  were  it  admitted  that  no  selection  was  made  under  the  act 
of  1826,  that  would  not  decide  the  case,  for  the  selection  may  have 
And  probably  did  take  place  before  the  passage  of  that  act.    There 
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-was  ample  authority  tinder  the  actt)  of  1803  and  1818  to  make  it, 
and  no  reason  is  perceived  why  it  may  not  have  bten  made.  It  is 
153]  true,  that  counbel  say  that  the  selections  under  the  ^act  of 
1803  were  to  be  made  out  of  the  "  reserved  sections,"  so  called,  viz., 
,  the  four  sections  at  th^  center  of  the  township ;  but  it  is  to  be  remem- 
bered that  there  were  no  such  sections,  existing  or  contemplated, 
in  the  **  donation  tract ; "  that,  by  subsequent  acts  of  Congress,  these 
"reserved  sections  "  were  directed  to  be  sold  ;  and,  finally,  that  the 
act  of  1818  clearly  had  no  reference  to  them. 

It  may  be  supposed,  however,  that  the  argument  founded  on  said 
supposed  excess  of  quantity,  is  as  strong  against  a  presumption  of  a 
selection  before  the  act  of  1826,  as  of  a  selection  under  that  act. 
But  this  is  not  so.  Windsor  township  is  fractional,  containing  more 
than  one-half,  but  less  than  three-fourths  of  a  full  township.  If 
school  lands  were  selected  for  it  under  the  act  of  1826,  in  compliance 
with  the  terms  of  that  act,  and  without  error,  the  amount  selected 
would  be  480  acres.  But  under  the  compact  between  the  general 
government  and  the  state,  the  township  was  entitled  to  a  full  section, 
and  no  act  of  Congress  prior  to  that  of  1826  had  attempted  to  in- 
fringe this  right,  nor  was  that  act  designed  to  infringe  it.  , Being 
thus  entitled  to  a  full  section,  if  the  selection  was  made  before  the 
act  of  1826,  the  evident  presumption  is  that  that  quantity  was 
selected ;  and  even  if  the  selection  was  made  under  that  act,  it 
would  not  be  unreasonable  to  suppose  that  the  right  of  the  township 
was  respected. 

Thattheright  existed  may  be  made  quite  manifest.  The  propo- 
sition hereinbefore  quoted  from  the  act  of  1802,  and  which  finally 
became  matter  of  compact  between  the  general  government  and  the 
state,  was,  "  that  the  section  number  sixteen,  in  every  township^  and 
where  such  section  has  been  sold,  granted,  or  disposed  of,  other 
lands  equivalent  thereto,  and  most  contiguous  to  the  same,  shall  be 
granted  to  the  inhabitants  of  such  township,  for  the  use  of  schools." 
Here  no  distinction  whatever  is  made  between  entire  and  fractional 
townships.  ^*' Every  township,''  fractional  or  entire,  containing  a 
154]  section  16,  is  entitled  to*it,  if  undisposed  of;  if  disposed  of, 
then  to  its  equivalent.  The  language  is  too  clear  to  admit  of  doubt  j 
but  if  a  doubt  could  be  raised,  it  would  be  removed  by  a  reference 
to  the  ordinance  of  May  20,  1785,  and  July  23, 1787,  by  the  firet  of 
which  it  was  ordained  that,  "  There  shall  be  reserved  the  lot  No.  16 
of  every  township,  for  the  maintenance  of  public  schools  within  said 
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township;'*  and  further,  that  "when  any  township  or  fractional  part 
of  a  township''  shall  be  sold,  the  deed  to  the  purchaser  shall  except 
and  reserve  "the  lot  No.  16,  for  the  maintenance  of  public  schools  ;'* 
and  in  the  second  of  which  ordinances  is  the  following  provision : 
"The  lot  No.  16,  in  each  township  or  fractional  part  of  a  township^ 
to  be  given  perpetually  for  the  purposes  contained  in  the  said  ordi- 
nance," viz.,  the  above  ordinance  of  1785.  U.  S.  Land  L.,  Senate 
Compilation,  vol.  1,  pp.  13, 14,  24,  25. 

These  provisions  show  very  clearly  the  policy  of  the  government 
from  the  beginning,  and  render  it  quite  certain  that  the  compre- 
hensive language  of  the  act  of  1802  was  designed  to  embrace  frac- 
tional as  well  as  entire  townships ;  and  that  each  was  to  have  the 
section  16  within  its  bounds,  or  its  equivalent,  is  frtrther  shown  by 
the  fact  that  no  attempt  at  an  apportionment  was  made,  as  would 
surely  have  been  done  had  it  been  designed  to  give  the  fractional 
townships  less  than  full  sections.  Had  there  have  been  such  a  de- 
sign, it  would  have  been  carried  out  by  a  provision  declaring  what 
proportion  of  a  section  a  fractional  township  should  have.  But 
there  is  no  such  provision  in  any  act  we  have  met  with,  prior  to 
that  of  1826,  except  so  far  as  such  a  provision  may  in  effect  be  con- 
tained in  the  grant,  by  the  act  of  1803,  of  "one  thirty -sixth  part  of 
all  the  lands  of  the  United  States  lying  in  the  State  of  Ohio  to 
which  the  Indian  title  has  not  been  extinguished,  which  may  here- 
after be  purchased  of  the  Indian  tribes  by  the  United  States,  which 
thirty-sixth  part  shall  consist  of  section  16  in  each  township,  if 
the  said  land  shall  be  surveyed  in  townships  of  six  miles  square, 
and  ^hall,^if  the  lands  be  surveyed  in  a  different  manner,  bd  [155 
designated  by  lots."  2  Stat,  at  Large,  226;  1  Chase  73.  Now, 
taking  into  consideration  the  circumstances  under  which  this  grant 
was  made,  and  especially  the  legislation  already  referred  to,  as  well 
as  the  language  employed,  it  is  by  no  means  clear  that  it  was  de- 
signed by  it  to  give  to  a.fractional  township  less  than  a  frill  section, 
thereby  departing  from  the  previous  policy  of  the  government — 
from  the  policy  of  the  act  of  1802,  to  which  the  act  of  1803  was 
supplementary — and  making  a  difference  between  different  portions 
of  the  country  without  any  reason  for  so  doing.  But  whether  such 
was  or  was  not  the  intention,  is  immaterial  in  this  case;  for  this 
grant  of  the  act  of  1803  relates  only  to  lands  to  which  the  Indian 
title  was  not  then  extinguished,  and  consequently  had  no  reference 
to  the  "donation  tract,"  the  Indian  title  to  which  had  long  before 
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been  acquired.    It  came  under  the  before-quoted  provision  of  the 
act  of  1802.  ^ 

Finally,  it  is  argued  by  counsel,  that  the  fact  of  the  premises  in 
question  being  designated  as  school  lands,  on  the  register's  book 
and  map,  is  explained  by  the  letter  of  the  secretary  of  the  treasury 
of  July  13,  1805,  and  that  they  were  so  designated  in  consequence 
of  statements  contained  in  that  letter.  See  United  States  Land 
Laws,  Senate  Compilation,  vol.  2,  p.  260. 

But  this  seems  to  us  highly  improbable.  For,  first,  the  letter 
contains  no  instructions  to  the  register  to  make  any  entry  in  his 
books.  Secondly,  the  designation  is  upon  the  "tract-book,"  which 
is  the  book  by  reference  to  which  sales  are  made.  Of  course,  a 
tract-book  of  the  reverted  lands  in  the  donation  tract  must  have 
been  made  after  the  survey  of  those  lands  into  lots,  preparatory  to 
their  sale.  But  this  survey  was  made  by  Francis,  in  1818,  under 
the  provisions  of  the  act  of  that  year,  so  that  the  tract-book  in 
question,  or  at  least  so  much  of  it  as  relates  to  these  reverted 
lands,  had  no  existence  in  1805.  It  was  doubtless  made  in  1818  or 
1819. 

Again,  the  designation  on  the  tract-book  is  by  lots,  as  surveyed 
156]  *and  numbered  by  Francis,  as  above  mentioned.  This  is  ap- 
parent from  a  comparison  of  the  book  with  his  field-notes  and  map. 
The  book  was  obviously  made  from  the  field-notes  and  map ;  and  it 
is  hardly  necessary  to  repeat  that  the  latter  were  made  in  1818. 
Thirdly,  that  the  secretary,  in  1805,  contemplated  selecting  the 
premises  in  question  as  school  lands  for  township  l^o,  5,  range  10, 
is  apparent  from  his  letter ;  but  that  the  selection  was  not  finally 
made  is  reasonably  certain.  There  is  no  evidence  of  it  on  the 
plat  referred  to  in  his  letter;  the  lands  were  never  claimed  by  that 
township ;  other  lands  were  set  off  to  it  in  1819,  of  which  it  took 
and  has  ever  since  held  possession ;  no  allusion  to  any  such  selec- 
tion is  made  in  the  act  of  1818 ;  in  the  survey  made  by  Francis, 
under  the  direction  of  the  surveyor-general,  no  respect  was  had  to 
it,  but,  on  the  contrary,  the  premises  were  divided  into  lots ;  and, 
finally,  Windsor  township  has  held  the  premises  ever  since  1834, 
without  any  question  of  its  right,  save  that  now  made  by  the 
plaintiff. 

Upon  the  whole,  we  are  of  opinion  that  the  motion  for  a  new 
trial  should  be  overruled,  and  judgment  be  entered  for  the  defend- 
ant. 
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Mahlon  Eastman  t;.  "Wabben  W.  "Wight. 

To  enable  this  court  to  review  the  judgment  of  the  court  below,  overruling  a 
motion  for  a  new  trial  because  the  verdict  is  claimed  to  be  against  the  evi- 
dence, it  must  appear,  either  expressly  or  by  necessary  implication,  that  the 
bill  of  exceptions  contains  all  the  evidence  given  to  the  jury  upon  the  trial. 

All  jurors  must  have  the  qualifications  of  electors ;  and  if  one,  not  having  such 
qualifications,  is  retained  upon  the  panel,  without  the  knowledge  of  the  party 
or  his  counsel,  and  after  reasonable  diligence  used  to  ascertain  the  fact  when 
the  jury  is  impaneled,  a  new  trial  should  be  granted. 

To  lay  a  proper  foundation  for  a  new  trial,  for  such  cause,  it  should  be  shown 
to  the  courty  that  the  disqualification  of  the  juror  was  unknown  to  the  party 
*and  his  counsel,  and  that  reasonable  diligence  was  used  before  the  [157 
jury  was  sworn,  by  inquiry  of  the  juror,  or  otherwise,  to  ascertain  whether 
such  objection  to  his  sitting  existed. 

Petition  in  error,  to  reverse  a  judgment  of  the  district  court  of 
Crawford  county,  affirming  a  judgment  of  the  court  of  common 
pleas  of  the  same  county. 

The  original  action,  which  was  one  of  trespass,  was  tried  by  jury 
in  the  court  of  common  pleas,  and  a  bill  of  exceptins  was  taken  to 
the  overruling  of  the  defendant's  motion  for  a  new  trial,  a  verdict 
having  been  rendered  in  favor  of  the  defendant  in  error,  then 
plaintiff.  The  defendant  below  attempted  to  justify  as  supervisor 
of  roads.  Among  the  reasons  assigned  for  a  new  trial  were  the 
common  assignments,  that  the  verdict  was  against  the  evidence, 
against  the  law,  etc.  But  the  bill  of  exceptions  does  not  state  that 
all  the  evidence  given  at  the  trial  is  set  forth — ^the  language  of  the 
bill  being  that  the  witnesses,  respectively,  HesHfied  in  svhstance^* 
as  therein  set  forth ;  and  in  one  instance,  that  a  witness  being  re- 
called, "  made  some  explanations,  and  testified  in  substance  as  fol- 
lows.'*  Another  reason  assigned  was  that  David  Fulton,  one  of  the 
jurors,  was  not,  at  the  time  of  the  trial,  an  elector  of  this  state,  and 
that  that  fact  was  not  known  to  the  defendant  until  after  the  jury 
had  returned  the  verdict  and  were  discharged.  In  support  of  this 
assignment,  the  defendant  introduced  the  affidavit  of  Fulton,  that 
he  was  called  by  the  sheriff  to  fill  the  panel  of  the  regular  jury  j 
that  he  was  not,  when  the  trial  was  had,  nor  was  he  when  the  affi- 
davit was  made,  an  elector  of  Ohio;  that  for  the  (then)  last  three 
years,  or  thereabouts,  he  had  been  a  resident  of  Indiana,  until  about 
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six  months  before  the  time  of  the  afiSdavit,  when  he  removed  to 
Ohio ;  and  that  he  was  a  citizen  and  elector  of  Indiana  until  Octo- 
ber, 1853  (the  affidavit  is  dated  April  18, 1854);  also,  the  defend- 
ant's own  affidavit  that  he  did  not  know  that  Fulton  was  an  incom- 
petent juror  at  the  time  of  the  trial,  ^^nor  did  he  consent  to  be  tried 
168]  by  said  jury,  *knowing  the  same  to  have  any  incompetent 
member  thereon;"  that  "affiant was  wholly  unacquainted  with  said 
David  Fulton,  nor  did  said  affiant  know  that  said  David  Fulton  did  not 
have  the  legal  qualifications  of  a  juror,  until  after  said  jury  had  re- 
turned their  verdict  and  separate ;  and  during  the  pendency  of  the 
above  motion  for  a  new  trial,  if  affiant  had  known  that  said  David 
Fulton  was  not  an  elector  or  competent  juror,  affiant  would  have 
challenged  him  off  said  jury;  and  now  affiant  makes  his  objection 
at  the  earliest  opportunity.'' 

The  court  of  common  pleas  having  given  judgment  on  the  ver- 
dict for  the  plaintiff,  the  defendant  (here  plaintiff)  filed  his  petition 
in  error  in  the  district  court,  adding  to  his  other  assignments  of 
error,  the  following:  "The  testimony  in  regard  to  the  survey  of 
William  C.  Parsons  is  illegal,  and  was  improperly  admitted  to  the 
jury.'*  The  testimony  referred  to  is  not  matter  of  express  excep- 
tion in  the  bill  of  exceptions ;  but  it  appears  that  one  witness  tes- 
tified that  he  "  was  present  when  Parsons  surveyed  the  route  spoken 
of;  acted  as  chainman.  We  started  at  the  west  end  of  the  route, 
and  chained  through  to  about  opposite  plaintiff's  house,  and  there 
set  a  pole,"  etc.,  giving  the  result  of  the  survey;  and  several  other 
witnesses  refer  to  the  same  facts,  in  greater  or  less  degree. 

The  judgment  of  the  common  pleas  being  affirmed  in  the  district 
court,  Eastman  has  been  allowed  to  file  his  petition  in  error,  the 
object  of  which  is  to  reverse  the  judgment  of  affirmance. 

S»  B.  Harris^  for  plaintiff  in  error: 

I.  Fulton  was  not  a  legal  juror.  Swan's  Stat.  489,  sec.  1 ;  Const., 
art.  5,  sec.  1 ;  Swan,  491,  sec.  8;  lb.  492,  sec.  10. 

n.  Where  a  juror  is  incompetent,  or  a  good  cause  of  challenge 
existed,  and  that  fact  was  unknown  to  the  party  before  verdict,  and 
he  made  his  objection  as  soon  as  discovered,  a  new  trial  must  be 
159]  granted.  Commonwealth  t?.  Spring,  Am.  Law  *Eeg.,  vol.  1, 
No.  7  (May,  1853);  5  Bac.  Abr.  243;. 7  Mod.  54;  2  Met.  558;  1 
Scam.  128,  and  other  cases  cited  in  Curwen's  Stat.  189;  1  B.  Mon. 
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213;  Briggs  v.  Georgia,  15  Vt.  61;  McKinley  v.  Smith,  Hardin, 
167. 

[The  other  points  of  Mr.  Harris  are  in  reference  to  the  weight  of 
testimony.] 

«7.  8.  Plants,  for  defendant  in  error.  No  argument  was  ^- 
nished  to  reporter. 

Ranney,  J.  To  enable  this  court  to  review  the  judgment  of  the 
court  below,  overi'uling  a  motion  for  a  new  trial,  because  the  ver- 
dict is  claimed  to  be  against  the  evidence,  it  must  appear  either 
expressly  or  by  necessary  implication,  that  the  bill  of  exceptions 
contains  all  the  evidence  given  to  the  jury  upon  the  trial.  This 
has  been  the  constant  course  of  decision,  and  is  affirmed  in  several 
reported  cases.  Kepner,  Adm'r,  v.  Sniveley,  Adm'r,  19  Ohio,  296  ; 
Walker  r.  Devlin's  Lessee,  2  Ohio  St.  593. 

Indeed,  the  very  nature  of  the  inquiry  demonstrates  the  absolute 
necessity  of  the  rule.  No  question  of  law  is  involved,  but  it  is 
simply  an  appeal  from  the  jury  on  the  facts ;  and  without  having 
the  evidence  given  to  the  jury,  it  is  impossible  for  us  to  say  whether 
it  justified  their  finding  or  not.  When  the  bill  of  exceptions  in  this 
case  is  subjected  to  this  test,  it  is  very  doubtful  if  it  amounts  to  any- 
thing more  than  a  statement  of  the  tendency  of  the  evidence,  with- 
out expressly,  or  by  necessary  inference,  negativing  the  idea  that 
no  further  evidence  was  given.  But  suppose  the  objection  to  the 
bill  of  exceptions  removed ;  still  it  is  to  be  remembered  that  this  is 
the  fourth  time  the  same  party  has  been  permitted  to  reinvestigate 
the  facts — ^twice  before  tribunals  who  heard  the  evidence,  and  twice 
before  those  who  have  acted  upon  an  imperfect  statement  of  it  upon 
paper.  Three  of  these  tribunals  have  decided  in  the  same  way, 
and  adversely  to  him.  The  jury,  made  by  the  constitution  and 
laws  the  exclusive  triers  of  the  *fact8,  .have  found  a  verdict ;  [160 
the  court  in  which  this  was  done,  and  that  heard  the  witnesses,  has 
approved  the  finding.  The  district  court  has  affirmed  the  correct- 
ness of  the  judgment  of  the  common  pleas.  Under  these  circum- 
stances, and  with  the  imperfect  understanding  that  we  can  get  of 
the  evidence,  it  must  appear  like  the  rashest  presumption  in  us  to 
overrule  these  repeated  adjudications,  without  the  clearest  convic- 
tions that  they  were  erroneous.  We  are  not  so  convinced.  The 
facts  were  strongly  litigated,  and  while  it  would  appear  to  uls  that 
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the  weight  of  testimony  was  against  the  finding,  this  mere  differ- 
ence of  opinion  is  not  enough  to  justify  an  interference  with  it. 

It  is  certainly  clear  that  all  jurors  must  have  the  qualifications 
of  electors;  and  if  one  not  having  such  qualification  is  retaioed 
upon  the  panel,  without  the  knowledge  of  the  party  or  his  counsel, 
and  after  reasonable  diligence  used  to  ascertain  the  fact  when  the 
jury  is  impaneled,  a  new  trial  should,  for  that  cause,  be  granted. 
But  it  is  equally  clear  that  the  proper  time  to  take  the  objection  is 
at  the  impaneling  of  the  jury;  and  it  must  be  taken  to  have  been 
waived,  unless  the  party  is  able  to  show  to  the  court,  upon  the  hear- 
ing of  the  motion,  that  with  the  exercise  of  such  diligence  he  could 
not  have  taken  the  exception  at  the  proper  time.  This  is  indis- 
pensable, to  prevent  constant  mistrials,  and  to  protect  the  rights  of 
the  adverse  party;  otherwise  the  party  afterward  taking  the  excep- 
tion might  lie  by  and  take  the  chances  of  a  verdict  in  his  favor,  and 
if  given  adversely,  be  entitled  to  a  new  trial  as  a  matter  of  course. 
We  have  therefore  settled,  that  to  lay  a  proper  foundation  for  a 
new  trial,  for  such  cause,  it  should  be  shown  to  the  court  that  the 
disqualification  of  the  juror  was  unknown  to  the  party  and  his 
counsel  at  the  time  the  jury  was  impaneled,  and  that  reasonable 
diligence  was  used  before  the  jury  was  sworn,  by  inquiry  of  the 
juror  or  otherwise,  to  ascertain  whether  such  objection  to  his  sitting 
existed.  We  have,  at  the  present  term,  applied  this  rule  in  a  crim- 
inal case  of  great  importance — Parks  v.  The  State. 
161]  *The  necessity  of  showing  the  counsel  ignorant  of  the  ob- 
jection is  most  apparent.  In  most  cases  he  is  better  acquainted 
with  the  persons  appearing  in  the  jury-box  than  his  client  can  be. 
He  acts  for  the  client  as  his  authorized  agent,  and  consequently 
binds  the  client  by  his  acts  in  the  management  of  the  cause.  In 
this,  as  in  other  cases  of  agency,  his  negligence  is  the  negligence  of 
the  client,  and  his  knowledge  the  knowledge  of  the  client.  If, 
therefore,  he  knows  of  the  disqualification  at  the  time  the  jury  is 
impaneled,  it  is  but  right  and  justice  to  the  other  party  that  the 
objection  should  be  then  taken.  Whether  he  had  such  knowledge 
or  not  can  only  be  known  to  the  court  hearing  the  motion  when  it 
is  made  to  appear  by  affidavit ;  and  it  did  not  appear  in  the  present 
case.  The  objection  to  the  juror,  in  this  case,  was  of  the  slightest 
imaginable  consequence,  as  it  is  not  to  be  presumed  that  his  judg- 
ment or  honesty  would  have  been  materially  improved  by  re- 
siding six  months  longer  in  the  state.  No  valid  objection  coidd 
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have  been  taken  to  the  testimony  given  as  to  the  location  of  the 
line.  It  is  true  that  the  recorded  survey  of  a  county  surveyor  is 
of  itself  only  made  evidence  by  the  statute.  But  the  actual  loca- 
lion  of  a  line,  whether  made  by  a  county  surveyor  or  not,  may 
be  shown  by  any  one  having  a  knowledge  of  the  fact. 

Judgment  affirmed. 


Bdwarb  N".  Slocum  v.  Lessee  op  Gustavus  Swan  et  al. 

Where,  in  an  action  of  ejectment  to  recover  "the  old  penitentiary  lot,"  in 
Golnmbns,  E.  N.  S.,  the  nature  of  whose  possession  does  not  appear  in  the 
record,  was  made  defendant,  entering  into  the  common  consent  rule,  and  the 
then  attorney-general  signed  a  plea  of  not  guilty,  the  record  showed  that, 
at  a  subsequent  term,  E.  N.  S.  being  called,  came  not  nor  further  defended; 
that  (a  successor  of  the  attorney-general  who  filed  the  plea  having  been 
'appointed  and  qualified)  "  the  attorney-general  of  the  State  of  Ohio  [162 
being  also  called,  appeared,  and  declined  further  to  defend  the  action;"  and 
that  "  neither  party  requiring  a  jury,"  the  court  found  E.  N.  S.  guilty,  and 
gave  judgment  for  the  plaintiff:  ffeld,  the  issue  made  by  the  plea  of  "  not 
guilty,"  could  not  be  tried  by  the  court  There  was  no  waiver  by  the  par- 
ties of  a  trial  by  jury. 

Petition  in  error  to  reverse  a  judgment  of  the  court  of  common 
pleas  of  Franklin  county,  rendered  at  the  June  term,  1851. 

The  case  is  fully  stated  in  the  argument  of  Mr.  McCook,  attor- 
ney-general, which  follows. 

McCook,  attorney-general,  for  plaintiff  in  error : 

The  action  below  was  ejectment,  brought  in  March,  1847,  for  the 
recovery  of  a  tract  of  v"  land  in  half-section  No.  26,  township  No.  5, 
of  range  No.  22,  refugee  lands,  so  called,  commonly  known  as  the 
<  old  penitentiary  lot,'  in  the  city  of  Columbus." 

At  the  April  term,  1847,  Slocum  having  been  served  with  notice, 
appeared,  entered  the  consent  rule,  confessing  the  lease,  entry,  and 
ouster,  and  was  made  defendant  in  room  of  the  casual  ejector.  At 
the  same  time,  the  plea  of  not  guilty  was  filed,  signed  "  Henry 
Stanbery,  attorney-general,  for  defendant,"  on  which  issue  was 
joined. 

135 


Digiti 


zed  by  Google 


163  SUPEEME  COUET  OP  OHIO. 

Slocum  V,  Lessee  of  Swan  et  al. 

The  land,  in  fact,  belonged  to  the  state,  and  Slocum  was  in  pos- 
session as  quartermaster-general;  but  this  does  not  appear  by  the 
record,  nor  is  it  anywhere  shown  that  the  state  was  interested. 

The  cause  was  continued  from  term  to  term  until  June,  1851, 
when,  Mr.  McCook  being  attorney-general,  the  record  shows  the 
following  proceedings : 

"And  now  at  this  day,  to  wit,  the  day  and  year  first  herein  afore- 
said, came  the  plaintiff,  by  Mr.  Backus,  his  attorney,  and  thereupon 
163]  the  said  Edward  N.  Slocum,  being  three  times  solemnly  ^called 
to  come  into  court  and  present  his  said  defense,  came  not,  nor  further 
defends  this  action ;  and  the  attorney -general  of  the  State  of  Ohio 
being  also  called,  appeared,  and  declined  to  further  defend  this  action; 
and  thereupon,  neither  party  requiring  a  jury,  and  the  court  being 
ftiUy  advised  in  the  premises,  do  find  that  the  said  Edward  N,  Slo- 
cum is  guilty  of  the  trespass  and  ejectment  laid  to  his  charge,  in  man- 
ner and  form  as  the  said  John  Doe  hath  complained  against  him, 
and  do  assess  the  damages  of  the  said  John  Doe,  by  means  thereof, 
*  to  one  cent.  Thereupon,  it  is  ordered  that  the  said  John  Doe  re- 
cover against  the  said  Edward  N.  Slocum,  his  said  term  yet  to  come, 
of  and  in  the  tenements  aforesaid,  with  the  appurtenances ;  and  also 
his  damages,  so  as  aforesaid  assessed,  together  with  his  costs." 

Slocum  having  been  turned  out  of  possession  on  this  judgment, 
this  petition  is  brought  to  reverse  it,  and  it  is  now  assigned  by  the 
plaintiff  as  error — 

1.  That  after  plea  pleaded,  judgment  was  rendered  against  the 
defendant  by  default. 

2.  That  the  court  inquired  of  a  question  of  fact  in  issue  by  a  plea, 
without  the  intervention  of  a  jury. 

I  do  not  know  how  to  designate  this  judgment,  but  think  I  can 
show  that  it  has  been  obtained  in  a  mode  unknown  to  the  common 
law,  or  to  the  statutes,  whether  it  is  claimed  to  be  supported  as  a 
judgment  by  default,  by  consent,  or  by  trial  on  submission  by  the 
court. 

The  only  mode  of  ascertaining  the  fiict  on  an  issue  joined,  known 
to  the  common  law,  was  by  jury.  If  no  issue  was  joined,  and  judg- 
ment was  rendered  by  default,  damages  were  also  to  be  assessed  by 
a  jury.  The  same  practice  prevailed  in  Ohio  at  the  time  of  render- 
ing the  judgment  below,  except  so  far  as  modified  by  our  statutes. 

To  sustain  this  judgment,  it  must  have  been  rendered  in  one  of 
three  modes : 
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1.  By  consent    And  this  may  be  obtained  in  two  ways — 

*1.  By  consent  of  the  jparty.  This  consent  n^nst  expressly  [164 
appear  by  the  record,  for  nothing  is  to  be  presumed  to  sustain  such 
a  judgment.    In  this  respect,  k,  is  like  a  judgment  by  default. 

Slocum,  the  defendant  below,  did  not  consent;  for  in  person  he 
was  not  in  court,  and  it  was  not  necessary  he  should  be,  as  he  had 
filed  a  plea.  The  record,  showing  that  "  he  was  three  times  sol- 
emnly called  to  come  into  court  and  present  his  said  defense,  came 
not,"  is  conclusive  that  he  did  not  consent.  The  words  which  fol- 
low in  the  record,  "  nor  further  defends  this  action,"  are  mere  mock- 
ery, when  he  had  tendered  an  issue,  in  an  action  where  the  plaintiff 
recovers  on  the  strength  of  his  own  title,  and  not  on  the  weakness 
of  that  of  his  adversary. 

2.  By  consent  of  the  attorney.  The  novel  practice  of  calling  the 
attorney,  appears  in  this  'record  for  the  first  time  in  Ohio.  But  they 
do  not  call  the  attorney  of  Slocum ;  but  "  the  attorney-general  of  the 
State  of  Ohio,"  being  also  called,  appeared,  and  declined  to  further 
defend  this  action.  The  record  shows  no  connection  between  the 
state  and  this  proceeding.  Henry  Stanbery  was  the  attorney  of 
Slocum,  as  appears  by  the  record,  and  the  affix  of  his  then  office,  in 
1847,  to  the  signature  of  the  plea,  is  mere  descriptio  personce. 

But  even  if,  at  the  time  of  this  judgment,  the  attorney-general 
for  the  time  being  had  been  the  attorney  of  record,  h£  does  not  con- 
sent Consent  is  an  affirmative  act,  which  is  wanting  here;  the 
record  shows  only  that  "  he  declined  to  defend  this  action." 

I  do  not  admit  the  authority  of  counsel,  as  such,  to  consent  to 
judgment,  their  employment  being  to  prosecute  or  defend  the  rights 
of  their  clients  in  courts,  not  to  consent  them  away.  The  consent 
shown  by  the  record  must  be  that  of  the  party*  it  may  be  expressed 
through  the  counsel,  but  is,  nevertheless,  the  consent  of  the  party, 
«*nd  must  so  appear. 

n.  By  default.  In  the  action  of  ejectment,  the  only  provision  for 
proceedings  by  default  was  against  the  casual  ejector,  *when  [165 
the  tenant  in  possession  neglects  or  refuses,  after  notice,  to  confess 
the  lease,  entry,  and  ouster,  and  it  is  in  these  words : 

"  That  the  plaintiff,  on  affidavit  of  the  delivery  of  the  declara- 
tion in  ejectment,  shall  have  judgment  against  the  casual  ejector, 
unless  the  tenant  in  possession,  or  landlord  or  other  proper  person, 
shall  apply  to  be  made  defendant,  and  enter  into  the  common  con- 
sent rule,  within  the  term  to  which  the  tenant  had  notice  to  ap- 
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pear."  Swan's  Stat.  664,  sec.  71.  There  could  be  no  other  defeult 
in  this  action  on  the  part  of  the  defendant,  for,  according  to  the 
practice  in  Ohio,  the  plea  is  filed  with  the  consent  rule.  The  other 
statutory  provisions  as  to  defaults  have  no  application  to  this  action, 
and  do  not  help  the  judgment. 

If  this  judgment  had  been  properly  rendered  by  default,  it  would 
then  have  been  competent  for  the  court  to  assess  the  damages,  the 
statutory  provision  being  as  follows : 

"  That  where  judgment  shall  be  entered  by  default  against  the 
defendant,  the  court  shall  assess  the  damages,  unless  the  plaintiff 
or  defendant  request  a  vsrit  of  inquiry^    Swan's  Stat.  671,  sec.  98. 

But  after  an  issuable  plea,  there  could  be  no  judgment  by  de- 
fault whilst  it  remained  on  file.  This  is  too  clear  for  argument ; 
but  I  refer  to  a  few  of  the  cases  in  which  it  is  expressly  ruled. 
Harris  v,  Muskingum  Manufacturing  Co.,  4  Blackf  267 ;  Maddox  v. 
Pullian,  5  Blackf.  205;  Brown  r.  Hallenback,  2  Greene,  319;  1 
Tidd's  Prac.  319. 

A  proper  plea  having  been  filed,  it  should  have  been  disposed  of 

III.  By  trial.  This  trial  must  be  by  jury,  unless,  by  the  consent 
of  the  parties,  it  is  submitted  to  the  court,  and  the  intervention  of 
the  jury  waived. 

"  In  any  action,  etc.,  which  maybe  pending  in  any  court  of  com- 
mon plQas  of  this  state,  when  the  parties  to  such  action  shall  agree 
to  waive  the  intervention  of  a  jury,  and  to  submit  the  case  to  the 
court,  it  shall  be  the  duty  of  such  court  to  try  and  determine  the 
facts,"  etc.    Swan's  Stat.  691,  sec.  158. 

166]  *The  court  will  mark  the  diflference  between  the  language 
employed  here,  and  that  in  the  section  before  referred  to,  authorizing 
the  court,  in  the  case 'of  a  default,  to  assess  the  damages,  unless  the 
plaintiff  or  defendant  requests  a  jury.    Swan's  Stat.  671,  sec.  98. 

In  the  one  case,  the  court  assesses  the  damages,  unless  one  party 
demands  a  jury ;  in  the  other  case,  when  an  issue  is  to  be  tried,  the 
court  can  not  act,  unless  both  parties  waive  a  jury. 

In  one  case,  the  silence  of  the  parties  is  sufficient ;  in  the  other 
case,  they  must  expressly  waive  the  right  of  trial  by  jury — a  right 
guarantied  by  the  constitution. 

Does  the  record  in  this  case  show  any  such  waiver  of  right,  or 
consent  to  the  determination  of  a  different  tribunal  ?    The  words 
of  the  record  are,  "  and  neither  party  requiring  a  jury  " — ^the  pre- 
cise words  adopted  in  the  forms,  for  cases  of  default  and  assessment 
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of  damages  by  the  court.  This  is  an  entry  which  could  be  made 
truthfully,  if  the  party  was  absent  or  present,  and  yet  his  consent 
may  have  been  withheld.  The  record  should  show  affirmatively 
the  act  of  the  party  waiving  the  trial  by  jury,  and  consenting  to 
that  by  the  court. 

Notwithstanding  this  was  wanting,  the  court  tried  the  issue  ten- 
dered by  the  plea,  and  found  upon  it ;  or  rather,  as  the  record  shows 
that  no  evidence  of  any  kind  was  introduced,  "  the  court  being  fully 
advised  in  the  premises,  do  find  that  the  said  Edward  N.  Slocum  is 
guilty  of  the  trespass  and  ejectment  laid  to  his  charge,  in  manner 
and  form  as  the  said  John  Doe  hath  complained  against  him."  A 
distinct  finding  of  the  fact  put  in  issue  by  the  plea,  for  the  trial  of 
which  the  defendant  below,  at  the  only  time  when  the  record  shows 
him  to  have  been  in  court,  had  put  himself  upon  the  country. 

I  ask,  then,  that  this  judgment  be  reversed.  It  can  not  be  main- 
tained, as  a  judgment  by  consent  of  parties,  for  the  defendant 
was  not  there  to  give  it;  nor  by  default,  for  he  had  his  plea  upon 
file,  which  put  the  proof  upon  the  plaintiff;  nor  by  trial  to  Hhe  [167 
court,  for  the  record  shows  that  the  court  had  no  authority  to  try  it. 

(No  other  argument  was  submitted.) 

Thueman,  C.  J.  The  issue  made  >)y  the  plea  of  "  not  guilty," 
could  not  be  tried  by  the  court,  without  a  waiver  by  the  parties  of 
a  jury  trial.  There  was  no  such  waiver.  The  judgment  must  be 
reversed,  and  a  writ  of  procedendo  awarded. 


John  Lamb  and  John  McKee  v.  Benjamin  Lane. 

The  provision  in  section  19  of  article  1  of  the  constitution,  that  "  snch  compen- 
sation  shall  be  assessed  by  a  jury,  without  deduction  for  the  benefits  to 
any  property  of  the  owner,"  appUes  to  all  the  cases  mentioned  in  the  sec* 
tion. 

The  word  "jury,"  in  that  section,  as  well  as  in  the  other  places  in  the  constitu- 
tion where  it  occurs,  means  a  tribunal  of  twelve  men,  presided  over  by  a 
court,  and  hearing  the  allegations,  evidence,  and  arguments  of  the  parties. 
And  they  may  be  sent  to  inspect  the  premises. 

No  Talid  appropriation  of  property  for  public  use  can  be  made  without  a  law 
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providing  compensation  to  the  owner,  to  be  assessed  in  the  mode  prescribed 

in  the  constitution.    The  constitution,  in  this  particular,  does  not  execute 

itself. 
As  there  was  no  such  law  in  existence,  when  the  proceedings  to  condemn  Lane's 

property  for  the  use  of  a  road  took  place,  nor  any  waiver  by  him  of  his  right 

to  a  jury  trial,  the  proceedings  were  invalid. 
An  assessment  may  be  made  by  viewers  in  the  first  instance,  provided  a  right 

of  appeal  is  given  to  a  court  in  which  they  may  be  assessed  by  a  constitu* 

tional  jury. 

a 

\ 

This  was  an  application  for  leave  to  file  a  petition  in  error,  to  re- 
verse a  judgment  of  the  court  of  common  pleas  of  Trumbull  county. 
168]    *The  material  facts,  as  shown  by  the  record,  are  as  follows : 

At  the  March  session,  1854,  of  the  county  commissioners  of 
Trumbull  county,  said  John  Lamb  and  John  McKee,  with  numerous 
other  freeholders,  presented  their  petition  for  the  establishment  of 
a  county  road,  between  points  and  upon  a  line  therein  described ; 
which  line  passed  through  the  lands  of  said  Benjamin  Lane.  Proof 
that  due  notice  had  been  given  being  made,  and  a  bond  as  required 
by  law  being  executed  by  said  Lamb  and  McKee,  as  principals, 
with  others  as  their  sureties,  the  commissioners,  at  the  same  term 
issued  their  order  to  three  viewers,  to  view  the  proposed  road,  and 
if  they,  or  a  majority  of  theih,  should  be  of  opinion  that  it  ought 
to  be  established,  then  to  assess  damages  pursuant  to  the  statute. 

At  the  June  session,  1854,  the  viewers  reported  in  favor  of  estab- 
lishing the  road,  and  that  said  Lane  had  claimed  damages,  and  they 
had  assessed  them  at  the  sum  of  $500.  Thereupon,  Lane  and  others 
presented  a  remonstrance,  and  prayed  for  a  review,  which  was  ac- 
cordingly ordered,  and  five  reviewers  appointed. 

At  the  September  session,  1854,  the  reviewers  reported  in  &vor  of 
establishing  the  road,  and  the  commissioners  being  of  the  same 
opinion,  and  also  approving  the  assessment  of  damages,  it  was  ordered 
that  it  should  be  established  upon  the  payment  of  the  damages. 

From  this  decision  Lane  appealed  to  the  probate  court,  wherein 
such  proceedings  were  had,  that,  on  October  17,  1854,  his  damages 
were  assessed  by  a  jury  of  six  men,  at  four  hundred  dollars,  which 
finding,  with  the  other  proceedings  in  the  court,  after  being  recorded, 
were  certified  by  the  judge  to  the  county  auditor,  and  laid  before  the 
county  commissioners  at  their  December  session,  1854.  Thereupon, 
the  commissioners  ordered  that  the  road  should  be  established  upon 
the  payment  of  said  four  hundred  dollars  into  the  county  treasurv, 
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for  the  use  of  Lane,  and  the  same  being  afterward  so  paid  on  Feb- 
ruary 28,  *1855,  an  order  was  issued  to  the  proper  supervisor  [169 
to  open  the  road. 

At  the  March  term,  1855,  of  the  court  of  common  pleas,  Lane 
exhibited  his  petition  in  error  against  Lamb  and  McKee,  praying  a 
reversal  of  said  final  order  of  the  county  commissioners  establishing 
said  road,  and  assigning  for  error  "that  the  said  commissioners 
ordered  the  said  road  to  be  established  without  any  opportunity  on 
the  part  of  the  plaintiff  to  have  his  damages  for  the  same  assessed 
by  a  jury,  as  provided  by  the  constitution  of  this  state  in  his  favor, 
and  without  any  assessment  having  been  made."  And,  aa  reasons 
for  making  Lamb  and  McEee,  only,  defendants,  he  represented  that 
they  were  the  only  principals  in  the  bond  hereinbefore  mentioned, 
and  that  they  were  the  principal  petitioners  for  the  road,  the  other 
petitioners  having  no  interest  in  the  subject  beyond  the  general 
interest,  and,  besides,  they  were  very  numerous. 

To  this  petition.  Lamb  and  McKee  answered  in  nullo  est  erratum; 
and  thereupon,  at  the  same  term,  the  cause  came  on  to  be  heard, 
and  the  court  reversed  the  order  of  the  commissioners;  whereupon 
Lamb  and  McKee  moved  that  the  cause  be  set  down  for  further 
proceedings  in  the  common  pleas,  which  motion  the  court  overruled. 

To  reverse  this  judgment  of  reversal,  or,  if  that  can  not  be  done, 
to  reverse  the  order  overruling  said  motion,  leave  was  asked  to  file 
a  petition  in  error  in  this  court;  and  the  following  errors  were 
assigned,  to  wit : 

1.  The  court  erred  "in  holding  for  naught  and  reversing  the  pro- 
ceedings and  order  of  the  county  commissioners." 

2.  "  In  rendering  judgment  in  favor  of  Benjamin  Lane  and  against 
the  plaintiffs." 

3.  "In  refusing,  a^r  reversal,  to  cause  a  legal  assessment  of  said 
Lane's  damages,  and  neglecting  to  ^make  any  proper  order  in  the 
premises." 

4.  "In  holding  that  the  assessment  of  said  Lane's  damages  in 
*the  manner  shown  by  the  record,  was  a  violation  of  the  [170 
constitution  of  Ohio." 

BircTiard,  in  support  of  the  application. 
Sutliffdf  TutOe,  contra. 

Birchardj  for  motion : 

I.  Assuming  that  section  19,  article  1,  of  the  constitution  secured 
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to  Lane  a  jury  of  twelve  to  assees  his  damages,  if  he  waived  that  right 
it  was  not  error  to  assess  the  damages  in  any  other  manner.  Not 
only  might  he  have  agreed  to  submit  the  damages  to  arbitration  by 
three  or  five  men,  but  he  might,  as  in  this  case,  agree  to  let  the  assess- 
ment be  made  by  six  men,  selected,  as  required  by  the  statute,  in 
the  probate  court.    Flint  Eiver  S.  B.  Co.  v.  Foster,  5  Georgia,  194. 

II.  While  the  right  is  left  to  appeal  to  the  court  of  common  pleas, 
and  get  from  that  court  any  legal  order,  the  preliminary  proceed- 
ings, though  they  may  clog,  do  not  destroy  the  ri^ht  of  assessment, 
and  do  not  render  the  law  or  the  proceedings  under  it  unconstitu- 
tional. Flint  River  S.  B.  Co.  v,  Foster,  6  Georgia,  194;  1  Binney, 
416  J  13  S.  &  R.  405;  2  Murph.  41;  1  Hawks,  482;  8  Terg.  444; 
4  Conn.  535;  4  Bibb,  416;  1  Marsh.  372. 

III.  Making  the  assumption  before  stated  (No.  1),  Lane  might 
have  had  such  a  jury  by  appealing  to  the  common  pleas  instead  of 
the  probate  court,  because  the  former  is  a  court  of  record,  known  to 
the  common  law,  and  has  power  to  make  any  order  on  appeal  that 
justice  requires — a  fortiori^  an  order  for  assessment  by  a  jury  of 
twelve,  if  the  constitution  secures  that. 

IV.  Lane,  therefore,  waved  any  such  right  to  a  jury  of  twelve  by 
not  appealing  to  the  common  pleas,  and  going  into  the  probate 
court. 

V.  But  section  19,  article  1,  does  not  require  such  a  jury.  (1.)  The 
constitutional  provision  in  section  6,  that  the  right  of  trial  by 
171]  *jury  shall  be  inviolate,  only  means  such  right  as  was  known 
to  the  law  when  this  new  constitution  took  effect.  Then  no  common- 
law  jury-trial  was  known  in  such  a  proceeding  as  this.  (2.)  If  we 
look  to  the  statute,  we  find  that  a  jury  of  six  was  the  only  one  then 
known  for  such  a  case.  Act  of  March  25,  18^.  (3.)  Juries  of  six, 
before  justices,  etc.,  had  been  known  for  many  years.  That  was 
the  name  given  by  statute,  and  by  that  name  they  were  known  by 
the  people,  and  by  the  members  of  the  convention  which  framed  the 
constitution.  (4.)  Section  19,  article  1,  and  section  5,  article  13,  taken 
together,  show  that  those  who  framed  the  constitution  did  not  regard 
the  term  "jury"  as  implying,  in  all  cases,  and  ex  vi  termini^  the 
number  twelve.  As  used  in  article  1 3,  "  a  jury  of  twelve  men,"  by  all 
rules  of  construction,  implies,  that  as  applicable  to  that  class  of 
cases,  if  the  words  "  of  twelve  men  "  had  not  been  used,  six  would 
have  been  sufficient,  as  it  had  been  in  other  cases.  Eocpressio  unius 
est  exdusio  alterius, 
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VI.  As  applied  then,  to  the  assessing  of  damages  for  appropri- 
ating private  property,  in  the  exercise  of  the  right  of  eminent  do- 
main, the  term  jury  had  jast  the  meaning  fixed  by  statute  in  such 
cases. 

VII.  If  the  question  of  constitutionality  be  in  doubt,  the  law 
must  be  treated  by  courts  as  constitutionaL 

Vin.  The  court  of  common  pleas  should  either  have  sent  the 
case  back,  in  order  that  further  proceedings  might  be  had,  avoiding 
the  error  complained  of,  if  existing,  or  should  have  regarded  the 
case  properly  before  it  for  the  purpose  of  correcting  that  error;  and 
should  have  proceeded  to  correct  it  by  impaneling  a  proper  jury  of 
twelve.    Sees.  511,  527,  531,  of  the  Code. 

Sutliff  <&  Tuttle,  against  the  motion : 

I.  Article  1,  section  19,  in  providing  that  such  compensation  shall 
be  assessed  by  a  jury,  "  intends  to  determine  and  define  the  tribunal  by 
♦which  the  compensation  shall  be  assessed."  But  that  can  [172 
not  be,  unless  the  word*  "jury  '*  is  taken  in  some  determinate  and 
defined  sense.  And  the  signification  of  the  term  must  have  been 
fixed  in  one  of  two  ways ;  by  the  definition  of  it  in  the  constitution 
itself,  or  by  its  previous  use. 

n.  The  term,  as  defined  in  the  constitution,  is  a  body  of"  twelve 
men,"  acting  in  a  court  of  record.  Art.  13,  sec.  5.  The  position 
most  favorable  to  the  plaintiff  in  error,  therefore^  is  to  say,  that  the 
term  is  not  defined  in  the  constitution,  and  use  alone  must  be  looked 
to  for  its  signification. 

in.  In  the  statutes,  the  term  has  been  used  with  vagueness  as 
to  the  number  of  men.  When  the  constitution  was  adopted,  there 
were  juries  of  twelve,  of  six,  of  five.  Swan,  old  ed.,  tit.  Sheriffs  and 
Coroners.  See  also  statutes  as  to  apprenticeship,  as  to  trials  before 
justices,  and  as  to  occupying  claimants. 

IV.  If  the  constitution  uses  the  term  jury  according  to  this  l6ose 
Btatutoiy  use,  nothing  is  defined  or  limited  by  it,  and  it  affords  no 
sort  of  guaranty  for  the  right  referred  to. 

V.  But  when  the  constitution  was  adopted,  there  was  another  use 
of  the  word  "jury ; "  that,  namely,  in  which,  ex  vi  termini,  without  ad- 
dition or  explanation,  it  denoted  the  jury  of  twelve  men.  2  Kent's 
Com.  13  (4  ed.),  note.  So  entirely  has  the  common-law  uso  of  the 
term  been  resorted  to  in  construing  the  constitutional  provisions 
for  trial  to  jury,  and  settling  their  effect,  that,  in  cases  where  a  jury 
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was  not  given  at  common  law,  it  is  still  held  not  to  be  given  by 
this  provision.  But  in  all  these  cases  where  a  body  of  men  differ- 
ently constituted,  has  been  held  to  be  lawfhl,  it  has  been  pat  upon 
the  ground,  not  that  such  a  body  is  a  jury,  but  that  in  such  cases 
a  jury  is  not  required,  because  not  required  at  common  law.  Will- 
yard  V.  Hamilton,  7  Ohio  (pt.  1),  111.  Here,  there  is  a  use  of  the 
term,  which  would  serve  the  purpose  of  the  framers  of  the  consti- 
tution, the  limitation  of  the  tribunal  under  consideration.  'So  other 
supposible  use  does  afford  this  limitation  ;  the  framers  of  the  con- 
173]  stitution  ^intended  a  lihiitation;  consequently,  they  must 
have  intended  this  use  of  the  term,  which  alone  would  give  that 
limitation. 

VI.  There  are  other  principles  of  construction  which  give  the 
same  result,  and  require  us  to  take  the  term  as  used  in  its  higher 
and  more  important  sense.  Of  these,  additio  probat  minoritatem,  is 
one.' 

YII.  The  argument  is  not  legitimate,  that  at  the  time  of  the 
adoption  of  the  constitution  by  the  people,  there  was  a  statute  pro- 
vidirig  for  a  body  of  six,  called  a  jury,  to  assess  damages  in  such 
cases.  Act  of  March  25,  1854,  Curw.  1672,  sec.  2-4.  The  con-  • 
stitution  had  been  entirely  completed  and  signed  fifteen  days  before 
the  passage  of  this  law.  The  language  of  the  former  is  that  of  its 
framers  only.  Though  submitted  to  the  people,  it  derived  its  legal 
eflScacy  from  the  action  of  its  framers  only.  See  Old  Cons.,  art.  7, 
sec.  5.  They  were  not  required  even  to  submit  the  instrument  to 
the  people  at  all.  Although  they  did  so,  yet  its  language  was  their 
own,  used  in  the  meaning  of  such  language,  when  they  selected  it 
to  express  their  ideas. 

VIII.  The  decisions  relating  to  the  provisions  in  the  old  consti- 
tution, simply  establish  some  of  the  common-law  limitations  of  the 
right,  and  show  that  it  did  not  extend  to  assessments  of  property 
taken  for  public  use,  tacitly  admitting  what  would  belong  to  such 
proceedings,  if  the  right  of  such  trial  did  extend  to  them.  The 
present  constitution  extends  the  right  to  such  cases ;  it  is  the  same 
now,  as  if  the  right  had  existed  at  common  law. 

IX.  The  new  constitution,  adopted  in  view  of  those  decisions, 
was  designed  to  remove  this  evil.  If  the  present  law  is  constitu- 
tional, there  is  no  alteration  of  the  matter  from  what  stood  before. 
To  submit  the  matter  to  a  body  of  men  constituted  as  the  old  com- 
mittee was,  to  all  substantial  purposes,  does  not  alter  the  matter, 
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although  the  triers  be  called  committee  in  one  law,  and  jury  in 
another. 

X.  The  case  of  Work  r.  The  State,  2  Ohio  St.  296,  is  referred  to, 
and  should  determine  this  case  also. 

*XI.  The  common  pleas  has  no  jurisdiction  of  the  question  of  [174 
damages,  unless  it  might  take  it  contrary  to  the  words  of  the  stat- 
ute, expressly  declaring  that  tLe  claim  for  damages  shall  go  to  the 
probate  court.  And  to  give  the  power  in  question  to  the  court  of 
common  pleas,  would  be  to  vest  it  with  a  discretion  as  to  the  estab- 
ment  of  the  road  at  the  public  expense,  designed  by  the  law  to  be 
exercised  only  by  the  commissioners. 

XTT.  This  view  also  applies  to  the  refusal  of  the  court  of  common 
pleas,  on  error,  to  retain  the  case  for  ftirther  proceedings. 

Xin.  But  no  such  jurisdiction  as  that  last  referred  to  is  given  to 
the  common  pleas,  except  in  the  single  instance  of  proceedings  cer- 
tified from  before  a  justice.  Sections  532, 526,  of  the  code,  relate  to 
the  district  and  Supreme  Court  only,  and  require  the  proceedings 
to  be  sent  back  for  trial. 

XIV.  There  was  no  waiver.  Consent  can  confer  no  judicial 
power.  But  the  motion  on  the  part  of  Lane  was  a  merely  compul- 
sory act. 

Thxtrman,  C.  J.  The  questions  presented  by  this  record  have 
been  very  fully  and  ably  argued  by  counsel,  in  order  that  they 
might  be  decided  upon  this  application,  the  applicants  not  wishing 
leave  to  file  their  petition  unless  the  court,  upon  mature  considera« 
tion,  should  be  of  opinion  that  the  judgment  complained  of  ought 
to  be  reversed.  It  is  not  our  practice  to  hear  fully,  upon  a  mere 
motion  to  file  a  petition  in  error,  since  we  do  not  require  to  be  con- 
vinced that  a  judgment  is  erroneous  before  granting  such  leave. 
It  is  sufficient  that  we  doubt  its  correctness,  or  that  the  guestion'  is 
one  which,  though  not  difficult,  is  yet  of  such  general  importance, 
that  it  ought  to  be  decided  by  the  court  of  the  last  resort,  and  re- 
ported. But  where,  as  in  this  instance,  the  questions  are  of  unusual 
gravity,  and  their  decision  at  an  early  day  is  highly  desirable,  we 
do  not  hesitate  to  depart  from  our  usual  practice,  and  consider  them 
as  fully,  upon  a  mere  motion  for  leave  to  file  a  petition,  as  we  would 
upon  the  petition  if  filed. 

*It  was  not  pretended  in  the  court  below,  nor  is  it  now  [175 
pretended,  that  the  provisions  of  the  statute  in  respect  to  the  lay- 
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ing  out  of  roads,  were  not  complied  with  in  this  case.  But  the  ob- 
jection made,  is,  that  when  these  proceedings  took  place,  there  was 
no  law  providing  for  such  a  jury  to  assess  Lane's  damages,  as  he 
had  a  right  under  the  constitution  to  demand,  and  that,  conse- 
quently, the  attempt  to  appropriate  his  land  was  unconstitutional. 

That  private  property  shall  not  be  taken  for  public  use  without 
compensation  in  money  being  made  to  the  owner,  and  that  "  such 
compensation  shall  be  assessed  bv  a  jury,"  are  express  provisions 
of  the  constitution  (art.  1,  sec.  19) ;  and  that  no  valid  appropria- 
tion can  be  made  without  a  law  providing  such  compensation,  is  a 
ftindamental  principle  often  asserted,  and  nowhere  more  strongly 
than  in  this  state.  "Before  the  owner  can,  without  his  consent,  be 
deprived  of  his  land,  for  the  public  use,  the  legislature  must  declare 
by  law  that  the  public  welfare  requii-es  it,  direct  the  mode  of  ascer- 
taining its  value>  and  provide  for  its  payment,"  was  the  language 
of  the  court,  in  McArthur  v.  Kelley,  5  Ohio,  143.  "  Unless  the  law, 
by  which  the  defendant's  property  is  taken  for  a  public  use,  provides 
him  a  compensation,  it  is  void,"  said  Chief  Justice  Lane,  delivering 
the  judgment  of  the  court,  in  Poote  v.  Cincinnati,  11  Ohio,  410. 

That  where  the  constitution  prescribes  the  mode  of  assessment, 
that  mode  must  be  pursued ;  and  that  the  constitution,  in  the  par- 
ticular case  under  consideration,  does  not  execute  itself,  but  that 
provision  must  be  made  by  law  for  the  selection,  etc.,  of  a  jury,  are 
propositions  sufficiently  obvious  and  not  denied. 

This  brings  us  to  the  questions  involved  in  this  case,  to  wit: 

1.  Does  the  provision  in  article  1,  section  19,  of  the  constitution,  for 
an  assessment  of  compensation  by  a  jury,  apply  where  property  is 
taken  to  make  or  repair  roads,  which  are  to  be  open  to  the  public 
without  charge  ? 

2.  Does  the  term  "jury,"  in  that  section,  mean  a  jury  of  twelve? 
176]  *3^  If  it  does,  had  the  law  provided  such  a  jury  when 
Lane's  land  was  taken  ? 

4.  Did  he  waive  his  right  to  an  assessment  by  such  a  jury  ? 

The  constitutional  provision  is  in  these  words : 

"  Art.  1,  sec.  19.  Private  property  shall  ever  be  held  inviolate, 
but  subservient  to  the  public  welfare.  When  taken  in  time  of 
war  or  other  public  exigency,  imperatively  requiring  its  immediate 
seizure,  or  for  the  purpose  of  making  or  repairing  roads,  which  shall 
be  open  to  the  public  without  charge,  a  compensation  shall  be  made 
to  the  owner  in  money;  and  in  all  other  cases,  where  private  prop- 
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erty  shall  be  taken  for  pablic  use,  a  compensation  therefor  shall  first 
be  made  in  money,  or  first  secured  by  a  deposit  of  money ;  and  such 
compensation  shall  be  assessed  by  a  jury,  without  deduction  for  the 
benefits  to  any  property  of  the  owner." 

In  Stemble  v.  Hewling  &  Hancock,  2  Ohio  St.  228,  it  was  very 
elaborately  argued,  that  this  provision  for  a  jury  relates  only  to  cases 
falling  under  the  latter  clause  of  the  section,  and  that  consequently 
in  the  cases  specified  in  the  first  clause,  of  property  taken  for  pur- 
poses of  war  or  for  public  roads,  a  jury  assessment  is  not  necessary. 
In  respect  to  these,  it  was  said  that  the  constitution  is  not  different 
from  that  of  1802,  under  which  it  was  uniformly  held  that  the  dam- 
ages might  be  assessed  by  a  commission.  Willyard  v.  Hamilton, 
7  Ohio  (pt.  2),  111. 

For  reasons  stated  in  the  judgment  delivered,  we  then  expressed 
no  opinion  upon  this  question ;  but  we  have  now  considered  it,  with 
the  aid  of  the  arguments  referred  to,  and  are  unanimously  and 
clearly  of  the  opinion,  that  both  the  jury  provision  and  that  forbid- 
ding a  deduction  of  benefits,  do  apply  to  all  the  cases  named  in  the 
section.  There  is  nothing  in  the  grammatical  construction  of  the 
section,  nor  anything  in  reason  or  justice,  that  requires  a  more  lim- 
ited application ;  and  it  is  certainly  forbidden  by  a  consideration  of 
the  old  law,  and  the  *evil  which  it  is  fair  to  presume  the  con-  [177 
stitution  was  intended  to  remedy.  In  regard  to  this  last  considera- 
tion, see  the  remarks  of  Judge  Eanney,  in  Work's  case,  2  Ohio 
St.  307. 

That  the  term  "jury,"  without  addition  or  prefix,  imports  a  body 
of  twelve  men  in  a  court  of  justice,  is  as  well  settled  as  any  legal 
proposition  can  be.  Work's  Case,  and  Willyard  v.  Hamilton, 
supra.  That  rt  is  used  in  this  sense  wherever  it  occurs  in  the  con- 
stitution, except  in  the  section  under  consideration,  is  admitted  by 
counsel,  and  could  not  be  successfully  denied.  Unless,  then,  we  are 
prepared  to  assert,  that  the  same  word  means  one  thing  in  one  part 
of  the  constitution,  and  another  thing  in  other  parts  of  it ;  that  in 
some  places  it  has  a  definite  legal  signification,  but  that  in  another 
it  defines  nothing  with  certainty,  we  must  give  to  it,  wherever  it 
occurs,  its  ordinary  common-law  import.  Now,  is  it  reasonable  to 
suppose  that  the  framers  of  the  constitution  used  the  word  in  an 
indefinite  and  doubtful  sense,  and  that,  while  carefully  protecting 
the  right  of  property,  by  adding  to  the  pre-existing  safe-guards  the 
additional  one  of  a  jury  trial,  they  left  it  to  the  legislature  to  con- 
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stitute  the  jury  of  any  number,  however  small  ?  For,  if  it  may 
consist  of  six,  as  prescribed  in  the  statute  before  us,  for  the  same 
reason  it  may  consist  of  three,  or  two,  or  even  one,  if  the  assembly 
see  fit  to  declare  so.  And,  as  was  well  observed  in  Work's  case, 
"  it  is  no  answer  to  say,  that  this  would  not  likely  be  done.  If  it 
had  been  deemed  safe  to  leave  it  to  the  discretion  of  the  general 
assembly,  no  constitutional  provision  was  needed;  but  whether 
needed  or  not,  it  has  been  ordained  by  a  power,  which  both  the 
general  assembly  and  this  court  are  bound  to  obey." 

.Nor  can  it  be  said  that  the  constitution  means  to  give  a  jury  of 
twelve  only  where  the  common  law  gives  it ;  for  where  a  right  of 
way  is  appropriated  for  the  use  of  a  corporation,  it  is  expressly  de- 
clared (art.  13,  sec.  5),  that  the  compensation  to  the  owner  shall  be 
ascertained  by  a  jury  of  twelve  men,  in  a  court  of  record.  The 
178]  spirit  of  the  constitution  is  thus  manifest,  *for  there  is  no  rea- 
son why  a  jury  of  twelve,  in  a  court  of  record,  should  be  the  proper 
tribunal  when  property  is  taken  for  a  corporation,  and  some  inferior 
tribunal  be  deemed  sufficient  when  it  is  taken  in  the  name  of  the 
state.  It  is  only  by  an  exercise  of  Jier  right  of  eminent  domain  that 
it  can  be  taken  at  all ;  and  a  corporation,  when  appropriating  it,  is 
nothing  more,  in  principle,  than  her  agent  or  instrument.  1  Ohio 
St.  95.  However  taken,  it  must  be  for  a  public  use ;  for  no  corpora- 
tion can  take  it  for  a  mere  private  use  unconnected  with  any  pub- 
lic purpose.    lb. 

And  here  I  may  observe,  that  the  constitutional  provision  last 
cited,  affords  an  answer  to  the  argument  ab  inconvenienti,  that  has 
been  urged  upon  us ;  for  there  is  no  more  difficulty  in  assessing  the 
damages  by  a  jury  of  twelve,  in  a  court  of  justice,  when  property 
is  taken  for  the  state,  than  there  is  when  it  is  taken  for  a  corpora- 
tion. 

It  also  furnishes  an  answer  to  what  has  been  said  of  the  use  of  the 
word  "jury"  in  divers  statutes,  to  designate  bodies  of  men  com- 
posed of  a  less  number  than  twelve ;  as  justices'  juries,  sheriffs* 
and  coroners',  and  apprentices',  etc. ;  for,  by  requiring  twelve  men 
sitting  in  a  court  of  record,  it  shows  that  no  smaller  tribunal  was 
contemplated  for  cases  of  condemnation.  And  in  this  connection 
it  may  be  well  to  remark,  that  the  act  of  March  25, 1851  (2  Curwen, 
1672),  which  provided  a  jury  of  six  to  assess  damages  in  road 
cases,  was  not  enacted  until  after  the  constitution  was  iSramed  and 
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the  convention  had  adjourned.  Of  course,  it  throws  no  light  upon 
the  purpose  of  the  convention. 

It  is  trae  that  the  counsel  for  the  applicants  draws  a  very  differ- 
ent inference  from  article  13,  section  5,  and  argues  that  the  specifica- 
tion of  the  number  twelve  in  this  section,  affords  an  implication 
that  that  number  is  not  required  by  section  19  of  article  1,  in  which 
the  number  is  not  expressly  stated.  ^^Eocpremo  unius  est  exclusio 
alterius"  is  the  argument. 

But  in  addition  to  what  has  already  been  said  militating 
♦against  this  view,  it  is  to  be  borne  in  mind  that  the  above  [179 
maxim  is  by  no  means  of  indiscriminate  application,  and  that  it 
would  be  especially  dangerous  to  rely  very  strongly  upon  it  in  con- 
struing the  constitution,  the  different  articles  of  which  were  drafted 
by  different  committees,  who,  however  they  might  concur  fn  a  com- 
mon purpose,  would  not  be  very  likely  to  employ  precisely  the 
same  language  to  accomplish  it.  The  committee  that  drafted  the 
bill  of  rights  (art.  1)  saw  no  necessity  to  define  the  word  "jury," 
for  they  apprehended  no  disregard  of  the  ordinary  legal  significa- 
tion of  the  term :  the  committee  that  prepared  the  article  on  cor- 
porations were  apparently  less  confident,  or  were  of  a  more  cautious 
temper,  and  they  did  define  it. 

It  was  in  view  of  these  and  the  other  considerations  that  bear 
upon  the  question,  that  this  court  arrived  at  the  conclusion,  in 
Work's  case,  to  which  we  still  adhere,  that  "if  any  inference  is  to 
be  drawn  from  specifying  the  number  of  the  jury  [in  art.  13],  it 
is  very  strong  evidence  of  the  sense  of  the  convention,  that  tiiat 
was  what  had  already  been  secured  by  the  other  sections,  to  suitors 
in  other  cases."    2  Ohio  St.  307,  308. 

And  we  agree  with  Grimke,  J.,  in  Willyard  v.  Hamilton,  that  a 
jury,  properly  speaking,  is  an  appendage  of  a  court,  a  tribunal 
auxiliary  to  the  administration  of  justice  in  a  court,  that  a  presid- 
ing law  tribunal  is  implied,  and  that  the  conjunction  of  the-  two  is 
the  peculiar  and  valuable  feature  of  the  jury  trial ;  and,  as  a  nec- 
essary inference,  that  a  mere  commission,  though  composed  of 
twelve  men,  can  nevcor  be  properly  regarded  as  a  jury. 

Upon  the  whole,  aft;er  a  careful  examination  of  the  subject,  we 
are  clearly  of  the  opinion,  that  the  word  "jury,"  in  section  19  of  arti- 
cle 1,  as  well  as  in  the  other  places  in  the  constitution  where  it  oc- 
curs, means  a  tribunal  of  twelve  men,  presided  over  by  a  court, 
and  hearing  the  allegations,  evidence,  and  arguments  of  the  parties. 
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It  is  hardly  necessary  to  add,  that  they  may  be  sent  to  inspect  the 
premises.  Thdt  may  be  done  in  the  trial  of  even  a  common-law 
180]  action,  when  it  is  expedient.  It  is  done,  *under  the  act  reg- 
ulating the  appropriation  of  property  by  corporations ;  an  act,  I 
may  remark,  in  passing,  that  shows  how  easy  it  is  to  comply  with 
the  requirements  of  the  constitution  upon  the  subject  we  are  con- 
sidering. 

Before  leaving  this  part  of  the  case,  I  would  observe,  to  prevent 
misapprehension,  that  we  entertain  no  doubt  of  the  validity  of  an 
enactment  that  requires  an  assessment  of  the  damages,  in  the  first 
instance,  by  a  commission — as,  for  example,  the  viewers  of  a  road 
— ^provided  a  right  of  appeal  is  given  to  a  court  in  which  they  may 
be  assessed  by  a  constitutional  jury.  For  the  same  reason  that  a 
cause  mUy  be  tried  by  a  justice  of  the  peace,  without  a  violation  of 
the  constitutional  provision  securing  the  right  of  trial  by  jury,  pro- 
vided such  trial  by  jury  can  be  obtained  by  an  appeal,  there  may 
be  an  assessment  by  the  viewers  of  a  road  or  other  commission,  if 
an  appeal  and  proper  jury  trial  be  allowed. 

The  next  inquiry  is,  whether,  when  Lane's  property  was  taken, 
there  was  any  law  providing  a  proper  jury  to  assess  his  damages. 
And  we  are  clearly  of  the  opinion  there  was  not.  The  statute  re- 
quired them  to  be  assessed,  in  the  first  instance,  by  the  viewers, 
which  was  well  enough.  From  their  decision,  when  confirmed  by 
the  county  commissioners,  an  appeal  was  given  to  the  probate  court 
in  respect  to  the  damages,  and  to  the  court  of  common  pleas  in  re- 
spect to  the  order  establishing  the  road.  With  the  policy  of  thus  di- 
viding the  proceeding  into  two  parts,  and  sending  one  part  to  one 
forum,  and  the  other  to  another,  we  have  nothing  to  do.  It  is  suffi- 
cient that  each  court  was  competent  to  receive  the  jurisdiction  con- 
ferred upon  it ;  but  the  fatal  difficulty  is,  that  a  jury  of  six  was  pre- 
scribed for  the  case  in  the  probate  court ;  and  as  to  the  common 
pleas,  no  jurisdiction  over  the  question  of  damages  was  given  to  it. 

It  is  argued,  indeed,  that  the  common  pleas,  after  the  reversal  of 
the  order  of  the  county  commissioners,  might  have  set  the  matter 
181]  down  for  farther  proceedings  in  that  court,  and  caused  an  *aB- 
sessment  by  a  jury  of  twelve  to  be  made.  But  the  statute  gave  no 
such  authority,  and  to  have  done  so,  would  have  been  to  usurp  a 
jurisdiction  not  conferred,  by  supplying  an  omission  in  legislation. 

The  last  point  made  is,  that  Lane  waived  his  right  to  a  jury  trial. 

We  see  no  waiver  in  the  case.  For  my  own  part,  I  do  not  clearly 
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perceive  how  a  ma^n  can  be  said  to  waive  a  thing  which  he  can  not 
have,  let  him  demand  it  ever  bo  stoutly.  Had  Lane  required  an 
assessment  by  a  jury  of  twelve,  his  demand  would  have  been  fruit- 
Jess,  for  there  was  no  law  to  impanel  such  a  jury.  How,  then,  can 
he  be  said  to  have  waived  it?  But,  apart  from  this  consideration, 
what  evidence  of  waiver  is  there  ?  It  is  answered,  that  he  did 
not  appeal  to  the  common  law,  from  the  order  establishing  the 
road,  and  he  did  appeal  to  the  probate  court,  in  respect  to  the  dam- 
ages. 

This  is  all  very  true,  but  what  does  it  amount  to?  Simply  to  this, 
that  he  sought  to  get  the  damages  to  which  he  thought  himself  enti- 
tled, and,  failing,  refused  to  accept  the  amount  assessed.  Had  he 
accepted  that  amount,  there  would  be  room  to  talk  about  a  waiver. 
As  it  is,  there  is  none.  He  was  no  volunteer,  coming  into  court 
without  being  called,  and  selecting  his  own  forum.  On  the  con- 
trary, he  was  on  the  defensive  all  the  time.  The  public  were  try- 
ing to  take  his  land,  and  he  was  resisting  the  attempt  until  he 
should  be  paid  to  his  satisfaction,  or  the  amount  of  his  damages  be 
ascertained  in  a  constitutional  mode. 

It  follows,  from  these  views,  that  there  is  no  error  in  the  action 
of  the  common  pleas,  and  leave  to  file  a  petition  in  error  is  therefore 
refused. 


*David  D.  Ooden  v.  Gilbert  M.  Ogden  et  al.       [182 

Where  A  is  entitled  to  a  conveyance  of  land  from  B,  and  A  has  agreed  to  con- 
vey the  same  land  to  C,  upon  the  performance,  on  the  part  of  C,  of  certain 
conditions,  and  it  is  agreed  between  A  and  C,  that  the  deed  shall  be  exe- 
cuted by  B  to  C  and  deposited  with  a  third  person,  to  be  delivered  to  C  upon 
his  performance  of  the  conditions  of  sale ;  and  the  deed  is  accordingly  exe- 
cuted and  left  with  such  third  person,  who  afterward  delivers  the  deed  to  C 
without  the  performance  of  such  pondition,  no  title  passes  to  G  by  such  de- 
livery. 

Wliere  the  condition  upon  which  the  deed  was  to  be  delivered,  was  in  substance, 
among  other  things,  that  G  was  to  execute  a  mortgage  upon  the  premises  to 
be  conveyed,  to  secure  the  payment  of  money  for  A  to  a  third  person,  and 
a  bill  is  filed  by  A  for  a  specific  performance  of  the  agreement,  a  court  of 
equity  wiU  compel  the  execution  of  the  mortgage,  or  if  the  money  thus  se- 
cured to  be  paid  is  due,  will  decree  the  same  a  lien  upon  the  land,  and  direct 
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a  sale  of  the  interest  of  A  and  C  in  the  Und,  to  pay  the  amount  which  was 
to  be  secured  by  the  mortgage. 
Where  G,  after  procuring  the  deed  out  of  the  hands  of  the  person  who  held  the 
same  as  an  escrow,  by  unfair  means,  makes  a  mortgage  on  the  same  to  a 
stranger,  such  stranger  acquires  no  lien  on  the  land  which  can  be  prior  to 
the  lien  for  the  money  which  0  was,  by  mortgage,  to  secure  to  A  before  he 
was  entitled  to  the  possession  of  the  deed. 

In  chancery,  reserved  in  Seneca  county. 
The  case  is  stated  in  the  opinion  of  the  court. 

Gibson  dh  Tuniaony  for  complainants: 

The  deed  was  never  delivered ;  in  the  hands  of  Gilbert  M.  Ogden 
it  was  an  escrow;  and,  obtained  without  the  performance  of  condi- 
tions which  were  t<^  precede  its  delivery,  it  passed  no  title.  4  Kent, 
454;  2  Johns.  248;  21  Wend.  267;  20  lb.  49;  12  lb.  647;  6  lb.  666. 
The  actual  date  of  a  deed  is  its  delivery,  and  a  deed  delivered  as  an 
escrow  takes  effect  only  when  the  conditions  are  fulfilled.  Lessee 
188]  of  Shirley  v.  Ayres,  14  Ohio,  *207;  Jackson  t;.  Dunlap,  1 
Johns.  Ch.  114;  Shoemaker  v,  Osterholt,  3  Hill,  513;  Jackson  v. 
Phillips,  12  Johns.  413;  Beekman  v.  Foust  et  al.,  18  lb.  543;  Mur- 
ray V.  Stair,  2  Wend.;  Black.  307,  note  20;  Clark  t;.  Gifford,  10 
Wend.  311;  Hatch  v.  Hatch,  9  Mass.  210;  12  Com.  Law,  351;  4 
Cruise,  34, 35 ;  7  Ohio  (pt.  2),  50 ;  2  Story  Bq.  Jur.,  sec.  1020 ;  Taylor's 
Law  Glossary,  123;  Webster's  Die,  tit.  Escrow.  McMillen  having 
obtained  the  deed  by  fraud,  no  title  passed  to  Watson  or  Stroh.  As 
the  complainant  held  the  title-bond  of  Myers,  and  as  the  latter  was 
only  bound  to  make  a  deed  to  the  holder  of  that  bond,  it  can  not 
be  contended  that  the  deed  was  delivered  by  Myers  to  McMillen. 
Myers  was  bound  to  convey  to  complainant,  or  his  assigns.  The 
bond  was  never  assigned  to  McMillen ;  and  before  its  transfer,  Mc- 
Millen was  bound  to  perform  certain  things,  which  he  never  has  per- 
formed. A  delivery  of  the  deed  by  Myers  to  McMillen,  would  have 
been  of  no  effect.  The  deed  was  made,  as  the  testimony  shows,  to 
sav)  expense,  and  was  held  as  an  escrow,  to  secure  the  performance 
of  certain  things  by  McMillen. 

Pennington  <&  Lee,  for  Watson  ;   W.  0.  &  H,  Nohle^  for  Stroh: 
If  there  was  any  real  question  between  G.  M.  0.  and  the  other 
respondents,  he  should  have  made  the  issue  by  cross-bill,  or  made 
his  answer  such.    As  it  now  stands,  his  answer,  without  verification, 
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oould  affect  no  one  in  the  case ;  and  bis  deposition,  taken  hy  the 
complainant,  as  to  questions  entirely  foreign  to  the  issue  between 
them,  can  not  affect  the  other  respondents ;  but  if  this  deposition 
contained  evidence  pertinent  to  any  issue  between  the  complainant 
and  Watson  and  Stroh,  or  either  of  them,  it  would  be  different. 
The  bill  should  be  dismissed  as  to  respondents,  Watson  and  Stroh. 

At  the  time  of  the  exchange  of  lots  between  complainant  and 
McMillen,  G.  M.  0.  held  a  purchase-money  lien  on  lot  227,  *sub-  [184 
sequently  reduced  to  $230.  This  lien  was  waived  by  the  agreement 
of  G.  M.  0.  with  complainant  and  McMillen,  to  take  the  latter  for 
the  amount,  to  be  secured  by  mortgage  on  lot  193,  which  McMillen 
subsequently  gave.  A  deed  was. deposited  with  G.  M.  O.,  for  his  in- 
demnity, which  afterward  he  voluntarily  delivered  up;  For  this 
act  complainant  is  not  responsible,  and  he  has  a  right  to  convey- 
ance of  the  lot,  free  from  all  question  as  to  purchase-money  lien,  so 
far  as  the  sum  of  $230  is  concerned.  If  this  lien  is  then  waived  or 
lost,  so  far  as  complainant  is  concerned,  it  is  lost  forever,  and  the 
lot  entirely  relieved  from  it. 

G.  M.  Ogden  has  no  lien  upon  lot  193.  He  never  was  owner,  and 
can  have  no  purchase-money  lien.  The  lien  by  deposit  of  title, 
papers  attaches  in  some  of  the  states,  and  is  termed  an  equitable 
mortgage.  Yet,  even  if  this  kind  of  lien  were  known  to  the  laws 
of  this  state,  G.  M.  0.  could  have,  by  the  deposit  made  with  him, 
no  lien  prior  to  Watson  &  Stroh — such  liens  not  taking  priority  over 
subsequent  mortgages  without  notice,  and  where  mortgages  have 
been  duly  recorded.  2  Story's  Eq.,  sec.  1020.  N"or  has  the  com- 
plainant any  lien  on  this  lot.  G.  M.  Ogden  must  abide  his  contract, 
and  look  to  McMillen  alone  to  discharge  the  debt  of  $230.  The 
complainant  can  in  no  way  be  charged  with,  or  compelled  to  pay  it. 
He  could  not  claim  it  from  McMillen,  and  therefore  could  not  hold 
a  lien  for  it  upon  lot  193.  But,  on  the  other  hand,  the  complainant 
was  to  discharge  the  lien  of  $110  to  Young  upon  lot  193,  which  is 
long  past  due,  and  remains  unpaid.  In  this,  complainant  has  failed 
to  complete  his  own  contract  with  McMillen — has  failed  to  do  equity, 
on  his  own  part,  in  the  outset. 

The  law  defines  an  escrow  to  be,  where  a  man  makes  a  deed,  or 
written  obligation,  and  delivers  it  to  a  stranger  to  hold  till  certain 
conditions  are  performed  by  the  grantee,  and  then  to  be  delivered 
to  him,  to  take  effect  as  his  deed.  It  is  essential  that  the  delivery 
be  made  to  a  stranger  and  not  to  tlie party;  for  if  delivered  to  the 
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185]  pcirtg,  let  the  words  be  what  they  may,  the  delivery  *i8  abso- 
lute ;  the  deed  shall  take  effect  at  once,  and  the  party  is  not  bound 
to  perform  the  condition.  When  such  deposit  is  made,  it  is  im- 
portant that  the  terms  and  conditions  of  it  should  be  clearly  ex- 
pressed, and  that  it  should  be  declared  to  be  deposited  or  delivered 
as  an  escrow;  for  if  the  grantor  delivered  the  deed  as  his,  to  a 
stranger,  to  be  delivered  to  him  to  whom  it  is  made,  on  the  per- 
formance of  certain  conditions,  it  will  take  effect  at  once.  Wheel- 
right  V.  Wheelright,  2  Mass.  446 ;  Fairbanks  r.  Metcalf,  8  Mass.  230 ; 
Hatch  V.  Hatch,  9  lb.  293;  Euggles  v,  Lawson,  13  Johns.  285; 
James  v.  Yanderheyden,  1  Paige  385 ;  Foster  v.  Mansfield,  3  Met- 
calf, 412  ;  4  Pick.  518.  But  here  the  grantor,  Myers,  had  nothing 
whatever  to  do  with  the  arrangement  under  which  G.  M.  O.  took 
the  deed,  supposing  it  to  have  been  made  as  stated  by  G-.  M.  0.,  but 
knowing  nothing  about  it ;  made  no  condition  at  the  time  of  the 
delivery  of  the  deed,  either  to  McMillen  or  complainant;  and  to  one 
or  the  other  of  these  persons,  he  (Myers)  must  have  delivered  the 
deed.  If  to  McM.,  the  delivery  was  complete,  and  the  title  perfected 
in  McM.  If  to  complainant,  to  be  delivered  to  G.  M.  O.,  upon  some 
other  arrangement  between  the  two  Ogdens  and  McM.,  in  which 
the  grantor  (Myers)  had  no  concern,  imposing  no  condition  vhat- 
ever  before  delivery,  then  it  is  clear  that  the  deed  was  not  an  es- 
crow in  the  hands  of  complainant,  nor  could  become  so  in  the  hands 
of  G.  M.  Ogden,  because  Myers  was  not  a  party  to  any  such  delivery 
to  G.  M.  Ogden ;  therefore,  the  title,  in  this  view  of  the  case,  at 
once  vested  in  McMillen ;  and  if  he  had  conveyed  the  premises  to 
a  third  person  in  good  faith,  even  while  the  deed  was  in  the  hands 
of  G.  M.  Ogden,  such  conveyance  would  have  been  complete  and 
valid. 

But  even  if  this  deed  was  not  legally  delivered,  and  if  McMillen, 
therefore,  had  not  the  legal  title  in  lot  193  at  the  time  he  made  the 
mortgages  to  Watson  and  Stroh,  it  does  not  necessarily  follow  that 
these  mortgages  were  void  and  should  be  canceled.  McM.  had  an 
186]  equitable  interest  in  the  lot  at  least,  and  which,  of  *course, 
would  be  covered  by  these  mortgages.  Myers  had  been  fully  paid 
for  the  lot,  and  if  the  legal  title  still  remains  in  him,  it  is  merely 
nominal.  Neither  G.  M.  O.  nor  the  complainant  can  cjaim  that  the 
legal  title  to  this  lot  is  in  either  of  them  by  the  operation  of  this 
escrow;  if  not  in  either  of  them,  it  must  be  in  Myers  or  McM;  if  in 
either  of  the  latter,  the  mortgages  are  sustained,  and  the  real  ques 
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tion  is  as  to  the  priority  of  liens;  and  G.  M.  O.,  having  no  lien  at 
all,  most  be  postponed  nntil  he  gets  his  claim  in  a  different  sht^e. 
His  being  the  depositary  of  an  escrow,  gives  him  no  lien  or  claim  at 
all  npon  this  lot.  It  is  not  claimed  or  pretended  that  lot  193  is  in- 
sufficient to  pay  Watsoij,  Stroh,  and  G.  M.  Ogden  the  ftill  amount 
of  their  respective  claims.  The  lot,  then,  being  ample  to  pay  all 
these  claims,  and  G.  M.  0.  having  a  mortgage  on  it,  made  pursuant 
to  the  contract  under  which  the  deed  was  deposited  with  him,  he 
must  pursue  his  claim  under  this  mortgage,  and  in  no  other  way,  so 
far  as  he  may  take  steps  to  make  his  money  out  of  lot  193. 

Kennon,  J.  In  the  fall  of  the  year  1851,  David  D.  Ogden  was 
the  equitable  owner  of  lot  No.  193,  in  the  town  of  Republic,  Seneca 
county,  Ohio — ^upon  which  Jacob  Young  held  a  lien,  by  mortgage, 
for  about  $110,  with  interest.  The  naked  legal  title  was  in  a  man 
by  the  name  of  Christian  Myers,  who  was  bound  to  convey  to  David 
D.  Ogden,  the  complainant,  and  was  ready  and  willing  to  do  so. 

Gilbert  M.  Ogden  had  been  the  owner  of  lot  No.  227,  in  the  same 
town,  and  by  a  written  agreement  had  agreed  to  convey  the  same 
to  William  McMillen,  upon  the  payment  to  him  by  McMillen  of  the 
sum  of  t850.  McMillen  had  paid  to  Gilbert  M.  Ogden  $200,  leaving 
a  balance  still  due  of  about  $650. 

An  agreement  was  entered  into  between  David  D.  Ogden  and 
McMillen,  by  which  David  D.  Ogden  was  to  pay  the  hundred  and 
ten  dollars  due  to  Jacob  Young,  and  $400  of  the  $650  due  to  Gilbert 
M.  Ogdfen ;  and  McMillen  was  to  assign  to  David  D.  *Ogden  [187 
the  title-bond  for  lot  No.  227,  on  Gilbert  M.  Ogden,  so  that  upon 
payment  of  the  purchase  money  to  Gilbert  M.  Ogden,  David  might 
procure  the  title  to  lot  227  directly  from  Gilbert  M.  Ogden,  in  whom 
the  legal  title  was  then  vested. 

McMillen  was  to  pay  the  balance  of  the  purchase  money  due  to 
Gilbert  M.  Ogden  on  lot  No.  227,  being  about  $250.  It  was  further 
agreed  between  David  D.  Ogden  and  McMillen,  that  David  D.  Ogden 
should  procure  the  title  to  lot  No.  193,  to  be  made  by  Christian 
Myers  to  McMillen,  and  that  McMillen  should  execute  a  mortgage 
on  lot  No.  193  to  Gilbert  M.  Ogden,  to  secure  the  balance  of  the 
purchase  money  of  $250  to  Gilbert  M.,  on  lot  No.  227. 

David  D.  paid  to  Gilbert  M.  the  $400  which  he  was  bound  to  pay, 
or  at  least  secured  the  payment  of  the  same  to  the  satisfaction  of 
'  Gilbert.    He  also  procured  Christian  Myers  to  execute  a  deed,  and 
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acknowledge  the  same,  purporting  to  convey  to  McMillen  lot' No. 
193-  This  deed  was  not  delivered  to  McMillen,  but  to  David  D,. 
Ogden,  who,  with  McMillen's  assent,  delivered  the  same  to  Gilbert 
M.  Ogden,  to  be  by  him  delivered  to  McMillen,  upon  McMillen  se- 
curing to  Gilbert,  by  mortgage  on  lot  No.  193,  the  balance  due  Gil- 
bert on  lot  No.  227,  being  the  two  hundred  and  fifty  dollars  which 
McMillen  had  bound  himself  to  David  D.  to  pay  to  Gilbert  M. 

About  the  month  of  March,  1852,  McMillen,  under  pretense  of 
procuring  a  description  of  lot  No.  193,  procured  from  Gilbert  M. 
Ogden  the  deed  thus  deposited  with  him  by  David  D.  Ogden,  with- 
out previously  having  assigned  and  delivered  to  Gilbert  the  title 
bond,  which  he  had  executed  to  McMillen,  or  having  executed  to 
Gilbert  a  note  or  mortgage  for  the  balance  of  the  purchase  money 
due  Gilbert.  McMillen  having  thus  procured  possession  of  the  deed 
made  by  Myers,  and  purporting  to  convey  to  McMillen  lot  No.  193, 
executed  two  mortgages  on  the  lot,  one  to  secure  to  a  man  by  the 
name  of  Watson,  a  debt  of  between  one  and  two  hundred  dollars,  and 
188]  one  to  secure  to  John  Stroh  a  debt  of  *between  two  and  three 
hundred  dollars ;  and  afterward  executed  a  note  to  Gilbert  M.  Og- 
den for  the  $250,  payable  one  year  after  date,  and  executed  a  mort- 
gage to  secure  this  last  note,  aiid  caused  the  same  to  be  delivered  to 
him  as  he,  McMillen,  was  about  to  leave  in  the  cars  for  California ; 
but  this  note  and  mortgage  were  not  accepted  by  Gilbert  M.  Ogden 
as  satisfactory.    The  other  two  mortgages  were  duly  received. 

McMillen  did  not  assign  or  deliver  to  Gilbert,  for  David  D.  Ogden, 
the  title  bond. 

The  bill  in  this  case  was  filed  by  David  D.  Ogden,  substantially 
stating  the  above  facts,  and  further,  that  Watson  and  Stroh  com- 
bined with  McMillen  to  cheat .  and  defraud  the  complainant.  The 
bill  prays  that  the  lien  of  the  complainant,  for  the  payment  of  the 
J250  may  be  held  to  be  the  first  and  best  lien  after  Young's  mort- 
gage, that  the  deed  to  McMillen  may  be  set  aside,  as  well  as  the 
mortgages  of  Watson  and  Stroh,  that  Gilbert  may  be  compelled  to 
convey  lot  No.  227  to  complainant,  and  for  general  relief 

Watson,  Stroh,  Young,  and  Gilbert  M.  Ogden,  answer;  replica- 
tions are  filed  to  the  answers  of  Watson  and  Stroh,  and  the  bill  as 
tc  McMillen  is  taken  pro  confesso.  The  deposition  of  Gilbert  M. 
Ogden  is  taken,  and  there  is  no  other  evidence  except  some  written 
contracts. 

If  we  look  to  the  written  contracts  between  David  D.  Ogden  and 
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MeMillen,  they  seem  to  be  little  else  than,  title  bonds,  by  which 
David  agrees  to  convey  to  MeMillen  lot  No.  193,  on  or  before  the 
first  day  of  November,  1861,  in  consideration  of  four  hundred  and 
fifty  dollars  paid ;  said  lot  being  a  part  payment  for  lot  No.  227. 
And  MeMillen  by  a  like  instrument  binds  himself  to  convey  to  David 
D.  Ogden,  lot  No.  227,  on  or  before  the  same  day,  November,  1851, 
upon  a  conveyance  being- made  to  MeMillen  of  lot  No.  193,  and  a 
payment  of  $400  being  made  to  Gilbert  M.  Ogden  on  account  of  the 
purchase  by  MeMillen  from  Gilbert. 

Neither  of  these  contracts  is  under  seal,  nor  *doe8  either  [189 
of  them  mention  the  fact  that  David  D.  Ogden  is  to  pay  the  mort- 
gage of  $110  on  lot  No.  193,  nor  the  fact  that  MeMillen  is  to  pay 
the  balance  due  Gilbert  M.  Ogden  of  $250  or  $230,  nor  that  Meyers 
is  to  make  a  deed  direct  to  MeMillen  for  lot  No.  193,  and  that  Gil- 
bert M.  Ogden,  after  being  paid  the  balance  of  his  purchase,  is  to 
make  a  deed  to  David  for  lot  No.  227.  Still,  inasmuch  as  each  bound 
himself  to  make  a  warranty  deed  to  the  other,  the  effect  would  be 
that  each  would  have  to  answer  to  the  other  for  any  damages  he 
might  sustain  by  reason  of  the  respective  liens  on  the  lots ;  and  we 
have  come  to  the  conclusion,  from  the  facts  in  the  case  and  the  tes- 
timony of  Gilbert  M.  Ogden,  that  a  parol  contract  did  exist  between 
David  D.  Ogden  and  MeMillen,  that  MeMillen  was  to  assign  the 
contract  which  he  had  with  Gilbert  M.  for  lot  227,  and  pay  the 
balance  due  Gilbert  of  either  $230  or  $250,  and  secure  the  same  to 
satisfaction  of  Gilbert  on  lot  No.  193,  by  a  mortgage  executed  at 
the  same  time  of  the  delivery  of  the  deed  from  Myers  to  MeMillen, 
and  which  mortgage  was  to  have  the  first  lien  on  McMillen's  title 
to  that  lot,  and  that  a  deed  was  to  be  made  by  Gilbert  to  David  D. 
Ogden  on  receipt  of  the  purchase  money.  That  although  MeMillen 
and  David  Ogden  each  agreed  to  make  to  the  other  a  deed  with 
clauses  of  warranty,  yet,  by  a  subsequent  parol  agreement,  neither 
was  to  make  the  deed  in  fact,  but  to  procure  the  same  to  be  made, 
and  to  remove  certain  liens  on  the  same. 

Gilbert  M.  Ogden  says,  in  his  deposition,  that  "in  the  winter  of 
1852,  David  D.  Ogden  and  William  P.  MeMillen  came  to  me,  and 
they  then  said  to  me  that  they  had  traded  lots,  and  that  David  D. 
Ogden  was  to  pay  me  four  hundred  dollars,  for  which  David  gave 
me  his  note ;  and  it  was  then  understood  by  myself,  MeMillen,  and 
D.  D.  Ogden  that  I  should  retain  possession  of  a  certain  deed  which 
he,  the  said  D.  D.  Ogden,  handed  me,  which  deed  was  executed  by 
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one  Christian  Myers  and  wife,  which  deed,  with  covenants  of  general 
warranty,  conveyed  to  the  said  McMillen  lot  No.  193  in  the  town  of 
190]  Eepublic;  which  said  deed  I  was  to  *keep  possession  of  until 
said  McMillin  should  deliver  to  me  a  certain  title  bond  which  I  had 
given  to  said  McMillen,  conditioned  that  I  was  to  execute  unto  him 
a  deed  for  inlot  No.  227,  which  bond  was  to  be  assigned  by  said 
McMillen  to  David  D.  Ogden,  so  that  I  could  make  a  deed  to  D.  D. 
Ogden ;  and  the  said  McMillen  was  further  to  secure  me  the  amount 
which  he  still  owed  me,  the  same  being  the  residue  of  the  purchase 
money  for  said  lot  No.  227,  which  amount  was  $230,  to  which 
amount  was  added  $20  of  other  indebtedness,  making  $250,  which 
the  said  McMillen  agreed  to  secure  by  giving  me  a  note  and  mort- 
gage on  lot  No.  193.  That  after  he  (McMillen)  had  executed  said 
note  and  mortgage,  and  delivered  up  and  transferred  said  title  bond 
as  aforesaid,  I  was  to  deliver  to  said  McMillen  the  said  deed  from 
the  said  Myers,  which,  by  the  terms  of  the  agreement,  as  before 
stated,  had  been  deposited  with  me  by  the  said  David  D.  Ogden." 

Taking  this  testimony  of  Gilbert  M.  Ogden  as  true— and  we 
have  no  reason  to  doubt  its  truth — ^the  deed  executed  by  Myers  and 
wife  was  deposited  with  the  witness,  to  be  delivered  to  McMillen 
upon  the  performance,  on  his  part,  of  two  conditions:  1.  He  was 
to  assign  to  David  D.  Ogden  the  bond  of  Gilbert  M.  Ogden,  and  de- 
liver the  same  to  Gilbert.  2.  He  was  to  execute  a  note  to  Gilbert 
for  the  residue  of  the  purchase  money  due  on  lot  No.  227,  and  se- 
cure the  payment  thereof  by  a  mortgage  on  lot  No.  193.  McMil- 
len, to  say  the  least  of  it,  procured  the  possession  of  this  deed  with- 
out complying  with  either  of  these  conditions,  and  immediately 
thereafter  incumbered,  so  far  as  he  could,  the  lot  upon  which  the 
residue  of  the  purchase  money  for  lot  227  was  to  be  secured. 

The  express  parol  agreement  between  McMillen  and  David  D, 
Ogden  was  that  McMillen  was,  by  mortgage  on  lot  No.  193,  to  se- 
cure to  Gilbert  M.  Ogden  $250,  of  which  sum  $230  was  the  residue 
of  the  purchase  money  due  Gilbert  M.,  without  the  payment 
191]  *of  which  Gilbert  could  not  be  compelled  to  make  a  deed  to 
David — ^the  payment  or  security  for  the  payment  of  which  was  for 
the  benefit  of  David,  without  which  he  could  not  procure  his  title. 
David  had  already  satisfied  Gilbert  for  $400  of  the  purchase  money. 
And,  although  this  was  a  parol  contract,  yet,  as  between  David  and 
McMillen  or  other  persons,  we  know  of  no  reason  why  a  court  of 
equity  would  not  compel  a  specific  performance  of  the  agreement, 
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where,  as  in  this  case,  the  statute  of  frauds  is  not  interposed  by 
plea  or  answer.  If  a  bill  had  been  filed  against  McMillen  alone  by- 
David  D.  Ogden,  to  compel  him  to  execute  such  an  agreement,  and 
McMillen  had  not  claimed  the  benefit  of  the  statute  of  frauds,  a 
court  of  equity  would  have  decreed  a  specific  performance  of  the 
contract. 

There  is  nothing  to  prevent  such  a  decree  in  this  case,  unless  it 
be  true  that  Watson  and  Stroh  are  b(ma  fide  purchasers  without 
notice,  and  unless  it  be  also  true  that  McMillen  acquired  title  to 
lot  No.  193,  BO  as  to  be  able  to  convey  the  same  by  mortgage  to 
them. 

It  is  claimed  by  the  complainant,  that  the  deed  executed  by 
Myers  to  McMillen,  was  delivered  to  Gilbert  M.  Ogden  as  an 
escrow,  to  be  by  him  delivered  to  McMillen,  upon  certain  conditions 
to  be  performed  by  McMillen,  and  that,  until  the  performance  of 
such  conditions,  no  delivery  could  be  made  by  Gilbert,  nor  could 
any  title  pass  to  McMillen.  That  such  was  the  intention  of  the 
parties,  we  have  no  doubt.  On  the  other  side,  it  claimed  that 
David  D.  Ogden  was  a  stranger  to  the  deed,  and  that  he  had  no 
power  to  deliver  the  deed,  as  an  escrow,  to  Gilbert.  That  upon  the 
execution  of  the  deed  by  Myers,  the  title  immediately  passed  to 
McMillen ;  that  this  deposit  of  the  deed  by  David  D.  with  Gilbert 
M.,  was  not  made  pursuant  to  the  law  of  escrow ;  that  to  constitute  a 
good  escrow,  the  deed  must  be  delivered  by  the  grantor  to  a  stranger, 
to  be  by  him  delivered  to  the  grantee,  upon  the  performance  of 
some  condition  in  which  the  grantor  had  an  interest,  over  which 
he  had  control,  or  which  he  *had  the  right  to  direct;  that^  [192 
the  law  defines  an  Escrow  to  be,  where  a  man  makes  a  deed,  or 
written  instrument,  and  delivers  it  to  a  stranger,  to  hold  till  certain 
conditions  are  performed  by  the  grantee,  and  then  to  be  delivered 
to  him,  to  take  effect  as  his  deed ;  that  it  is  essential  that  the  de- 
livery be  made  to  a  stranger,  and  not  to  the  party. 

It  is  claimed  that  the  grantor  (Myers)  had  nothing  whatever  to 
do  with  the  delivery,  in  this  case,  to  Gilbert  M.  Ogden,  and  knew 
nothing  about  it,  and,  therefore,  Gilbert  could  not  hold  the  deed  as 
an  escrow. 

In  the  first  place,  it  may  be  observed  that  Myers,  the  grantor  in 
the  deed,  at  the  time  of  its  execuli^n  had  no  interest  in  the  lot 
whatever,  except  as  naked  trustee.  David  D/  Ogden  had  all  the 
beneficial  interest  in  the  lot,  and  Myers  was  willing,  in  discharge 

159 


's' 


§ 


Digiti 


zed  by  Google 


1 


193  SUPEBMB  COUET  OF  OHIO. 

Ogden  V.  Ogden  et  aL 

of  his  obligation  to  David  D.,  either  to  execute  a  deed  to  David  D., 
or  to  MeMillen.  A  conveyance  by  Myers  to  McMillen,  with  knowl- 
edge of  David  D.  Ogden's  interest,  would  have  conveyed  to  Mc- 
Millen nothing  but  the  naked  legal  title.  The  whole  beneficial 
interest  in  the  lot  would  still  have  remained  in  David  D.  Ogden. 
It  was  this  beneficial  interest,  as  well  as  the  legal  title,  which  David 
had  contracted  to  convey,  and  which  McMillen  had  contracted  to 
receive.  The  only  interest  in  the  lot  which  was  worth  having, 
was  the  interest  held  by  David  D.  Ogden,  and  which  could  pass  to 
McMillen  by  the  consent  of  David  D.  only.  Myers,  without  the 
consent  of  David,  had  no  power  to  convey  this  equitable  interest 
to  McMillen.  It  was  David  alone  who  had  the  control  of  this 
interest.  He  might  consent  to  the  unconditional  transfer  of  the 
legal  and  equitable  interest,  or  he  might  refuse  to  consent  to  the  con- 
veyance of  his  own  interest.  David  D.  was,  therefore,  in  equity  and 
in  substance,  the  grantor  in  the  deed,  and  Myers  the  mere  instru- 
ment through  whom  the  conveyance  was  to  be  perfected.  David 
D.  was  not,  therefore,  a  mere  stranger  to  this  conveyance ;  and  if 
he  chose  to  annex  a  condition  to  the  delivery  of  the  deed,  viz.,  that 
193]  it  should  be  delivered  to  a  third  *per8on,  to  be  delivered  to 
McMillen  upon  the  performance  of  certain  conditions,  he  had  a 
perfect  right  to  do  so ;  at  least,  with  the  assent  of  Myers.  And,  in 
this  case,  we  would  have  no  hesitation  in  finding,  under  the  cir- 
cumstances, that  Myers  himself,  at  the  request  of  David,  caused 
this  deed  to  be  delivered  as  an  escrow,  if  it  were  necessary  to  find 
such  fact :  for  it  is  very  evident  that  Myers  made  the  deed  at  the 
request  of  David  D.  Ogden,  and  would  attach  just  such  conditions 
to  the  delivery  as  David  D.  might  direct. 

The  testimony  shows,  that  the  deed  was  in  the  possession  of 
David  D.,  and  not  of  McMillen,  when  delivered  to  Gilbert,  as  an 
escrow.  This  delivery  may  well  be  considered  the  delivery  of 
Myers,  the  nominal  grantor^  through  his  agent,  David  D.  Ogden,  to 
Gilbert  M.  Ogden,  a  stranger,  and  upon  condition ;  and  therefore 
coming  within  the  definition  of  an  escrow.  But  we  do  not  deem 
this  necessary.  We  think  that  David  D.,  being  the  real  owner  of 
the  lot,  might  procure  a  deed  from  the  trustee,  to  be  executed  to 
any  person,  have  the  same  delivered  to  himself,  and  that  he  (David) 
might  attach  any  conditions  he  might  see  proper,  before  he  deliv- 
ered the  deed  to  the  nominal  grantee.  To  take  the  other  view  of 
this  question,  and  held  that,  upon  execution  of  the  deed  by  Myers 
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and  deliveiy  to  David  D.  Ogden,  the  title  passed  to  McMillen, 
would,  in  oar  opinion,  be  to  lose  sight  of  the  substance  of  this, 
whole  transaction,  and  vest  title  in  McMillen,  against  the  consent 
of  the  holder  of  the  legal  title,  the  holder  of  the  equitable  interest, 
and  very  much  to  the  surprise  of  the  grantee  himself,  who  never 
calculated  on  any  such  result. 

It  is  however  further  claimed  by  Watson  and  Stroh,  that  they 
are  bona  fide  mortgagees,  for  a  valuable  consideration,  without  any 
knowledge  of  the  agreement  between  McMillen  and  David  D. 
Ogden  ;  and  that,  therefore,  they  can  not  be  prejudiced  by  the  deed 
having  been  delivered  to  McMillen  by  Gilbert  M.  Ogden,  without 
McMillen's  compliance  with  the  conditions  upon  which  a  delivery 
was  to  be  made  to  him. 

*A  deed  takes  effect  from  delivery ;  without  delivery  it  is  [194^ 
not  a  deed.  The  deed  executed  by  Myers,  could  not  be  delivered  by 
Gilbert  M-  Ogden,  or  any  other  person  with  whom  the  same  might 
have  been  deposited  as  an  escrow,  until  the  conditions  upon  which 
the  delivery  was  to  take  place,  had  been  complied  with  by  McMil- 
len. McMillen  did  not  comply  with  either  of  the  conditions  re- 
quired of  him,  before  he  obtained  possession  of  the  deed.  These 
conditions  were  annexed  for  the  benefit  of  David  D.  Ogden :  one  of 
which  was,  an  assignment  to  David  of  Gilbert's  title  bon(}  to  Mc- 
Millen, for  lot  No.  227  ;  and  the  other  was,  that  he  should  secure  by 
mortgage  on  lot  No.  193,  the  payment  to  Gilbert  of  the  balance  of 
the  purchase  money,  so  that  David  would  have  a  right  to  obtaia 
from  Gilbert  a  clear  title  to  lot  No.  227.  Without  the  payment  of 
this  balance,  David  was  not  entitled  to  a  deed  for  the  lot.  McMil- 
len did  neither  of  these  things,  but  as  we  read  the.  testimony,  he^ 
obtained  the  deed  for  the  purpose  of  getting  a  description  of  the 
property,  that  he  might  execute  the  mortgage  to  Gilbert.  The 
deed  was  neither  delivered,  nor  intended  to  be  delivered,  by  Gilbert 
to  McMillen  ;  and,  therefore,  as  between  Myers  and  David  D.  Ogden 
on  the  one  part,  and  McMillen  on  the  other,  no  title,  either  legal  or 
equitable,  to  lot  No.  193,  passed  to  McMillen.  And  assuming  the^ 
fact  to  be,  as  we  find  it  to  be,  that  these  conditions  to  be  performed 
by  McMillen  were  for  the  benefit  of  David  D.  Ogden,  and  not  Gil- 
bert, McMillen,  as  against  David,  would  have  acquired  no  title  to- 
the  lot,  even  if  Gilbert  had  actually  delivered  the  deed,  intending 
thereby  to  pass  the  title  to  McMillen. 

Gilbert  M.  was  clothed  with  a  special  authority,  and  that  known; 
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to  McMillen,  by  which  he  conld  not  deliver  the  deed,  until  the  con- 
ditions on  which  it  was  to  be  delivered  were  complied  with. 

But  admitting  all  this  to  be  true,  it  is  still  claimed,  and  with 
reason  too,  that  if  David  reposed  confidence  in  Gilbert,  and  he  vio- 
lated that  confidence  and  delivered  the  deed,  and  loss  is  to  fall  on 
195]  *either  David  or  the  mortgagees,  that  David  should  sustain 
that  loss,  and  not  the  innocent  mortgagees.  This  position  can  not 
be  denied,  if  fault  is  to  be  attributed  either  to  David  or  to  his  agent, 
Gilbert,  by  which  the  mortgagees  were  misled  to  their  injury. 

There  is  a  class  of  cases,  however,  to  whiph  this  doctrine  does  not 
apply.  A  loans  his  horse  to  B,  and  B  sells  to  C ;  A  may  recover 
the  horse  from  C,  although  A  reposed  confidence  in  B,  by  which  he 
obtained  possession  of  the  horse,  and  thereby  enabled  him  to  hold 
himself  out  as  the  owner  of  the  horse. 

In  this  country  no  one  can  obtain  title  to  stolen  property — money 
and  bank  notes  possibly  excepted — however  innocent  he  may  have 
been  in  the  purchase;  public  policy  forbids  the  acquisition  of  title 
through  the  thief. 

So  also,  we  apprehend,  if  one  forges  a  deed  for  another's  property 
and  puts  it  upon  record,  he  neither  acquires  nor  has  power  to  con- 
vey any  title  to  such  property.  The  original  fraud  so  taints  the 
transaction  that  a  bona  fide  purchaser  from  such  source  could  claim 
as  against  the  real  owner,  no  title  whatever  to  the  property. 

So,  if  one  intending  to  convey  his  land  to  another,  upon  being 
paid  for  the  same,  executes  in  due  form  of  law  a  deed  for  the  land, . 
the  grantee  pays  nothing,  but  steals  from  or  robs  the  grantor  of  th© 
deed,  and  puts  it  upon  record,  and  makes  sale  to  a  stranger,  who 
bona  fide  for  a  valuable  consideration  purchases  the  same,  such 
stranger  would  acquire  no  title  whatever  to  the  land. 

If  the  owner  of  land  makes  a  deed  purporting  to  convey  his  land 
to  any  one,  and  such  person,  by  fraud  or  otherwise,  procures  the 
owner  to  deliver  the  deed  to  him,  a  bona  fide  purchaser  from  such 
fraudulent  grantee,  without  notice  of  the  fraud,  might  acquire  title  to 
the  land.  But  if  the  deed  never  was  in  fact  either  delivered  or  in- 
tended to  be  delivered  by  the  grantee,  or  his  agent,  and  the  named 
196]  grantee  surreptitiously  obtained  mere  possession  *of  the  deed, 
a  bona  fide  purchaser  from  such  holder  of  the  deed,  would  no  more 
acquire  title  thereby  than  if  the  grantee  had  stolen  the  deed  fi'om 
the  grantor's  possession;  such  deed  would  be  no  more  the  deed  of 
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the  grantor  than  if  it  had  been  a  forgery.  It  wanted  that  which 
is  essential  to  any  deed,  as  essential  as  the  signing  of  the  deed,  viz., 
a  delivery. 

In  this  case,  as  we  understand  the  testimony,  this  deed  was  neither 
delivered,  nor  intended  to  be  delivered.  And  we  hold  that  neither 
McMillen  nor  his  grantees  or  mortgagees  obtained  any  title  to  lot 
No.  193;  that  the  whole  beneficial  interest  in  the  lot  is  still  in  David 
D.  Ogden. 

This  beneficial  or  equitable  interest  in  this  lot  thus  belonging  to 
D.  D.  Ogden,  he  never  agreed  to  convey  to  McMillen,  until  McMil- 
len created  a  lien  thereon,  to  secure  the  payment  for  the'  benefit  of 
David  D.  of  the  balance  due  to  Gilbert  M.,  and  if  instead  of  Myers 
conveying  to  McMillen  he  had  conveyed  to  D.  Ogden,  Ogden,  by 
his  agreement,  was  bound  to  convey  to  McMillen  the  lot,  subject  to 
the  payment  of  the  balance  of  the  purchase  money  on  the  other 
lot-  David  D.  Ogden  had  precisely  the  same  equity  to  have  the 
purchase  money  paid  on  lot  No.  227,  as  he  would  have  had  if  he 
had  agreed  to  sell  to  McMillen  lot  No.  193,  and  McMillen  had 
agreed  to  secure  the  balance  of  the  purchase  money  on  the  same, 
being  the  sum  of  $250.  These  $250  are  in  fact  a  part  of  the  con- 
sideration which  McMillen  agreed  for  the  conveyance  to  him  of  lot 
No.  193,  to  pay  for  D.  D.  Ogden's  benefit  to  Gilbert  M.,  to  enable 
David  to  get  a  title  for  the  lot  No.  227. 

After  a  full  examination  of  the  arguments  made  and  authorities 
cited  by  defendants,  Watson  and  Stroh,  we  are  of  opinion  that 
David  D.  Ogden  is  entitled,  by  his  contract,  to  have  the  balance  of 
the  purchase  money  due  Gilbert  M.  Ogden  paid  by  McMillen,  and 
that,  after  the  mortgage  of  Young,  David  is  entitled  to  have  the  first 
lien  on  lot  No.  193,  for  that  purpose,  whether  that  lien  shall  be  in 
the  name  of  Gilbert  or  David.  That,  *as  the  money  is  now  [197 
due,  the  lien  will  be  enforced  by  decree  instead  of  mortgage. 
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J.  D.  being  indebted  to  T.  for  the  purchase  money  of  certain  real  estate,  gave 
him  several  notes  and  a  mortgage  apon  the  property  to  secure  them.  Soon 
after  the  execution  of  the  mortgage,  J.  D.  conveyed  the  land,  subject  thereto, 
to  other  persons.  After  some  of  the  notes  had  fallen  due,  T.  recovered  a 
judgment  at  law  upon  them  against  J.  D. ;  and,  in  ignorance  of  the  con- 
veyance, levied  upon,  bid  off,  and  took  a  deed  of  the  mortgaged  premises, 
in  satisfaction  of  the  judgment  Upon  a  bill  filed  upon  the  mortgage,  by 
the  assignee  of  T.  against  J.  D.  and  his  grantees  : 

MMt  That  the  sale  of  the  property  upon  the  judgment  at  law  was  no  defense 
of  this  suit,  and  did  not  operate  as  a  payment  of  any  part  of  the  debt  se- 
cured by  the  mortgage. 

That  whether  a  court  of  equity  has,  or  has  not,  the  power  to  vacate  the  satisfao- 
tion  of  a  judgment,  and  open  it  for  further  process,  because  the  purchaser, 
under  a  mistake,  bid  off  property  to  which  the  debtor  had  no  title,  it  wiU 
not  permit  such  a  sale  to  prejudice  a  party,  in  a  case  over  which  it  has  un- 
questioned jurisdiction.. 

'Sh&t  tlie  mortgage  gave  such  jurisdiction  in  this  case,  and  nothing  short  of  an 
actual  satisfaction  would  operate  to  deprive  the  mortgagee  of  his  estate  in 
the  property,  or  bar  a  suit  to  recover  the  money  secured  by  the  mortgage. 

The  cases  of  Vattier  v.  Lytle,  6  Ohio,  477,  and  Freeman  v.  Caldwell,  10  Watts* 
9,  commented  upon  and  distinguished. 

In  Chancery  ;  reserved  in  Licking  county. 

The  case  is  as  follows: 

On  the  4th  of  February,  1839,  Abraham  Wright  was  the  owner 
of  one  undivided  third  of  a  tract  of  1,300  acres  of  land,  the  remaining 
undivided  two-thirds  being  owned  by  Joseph  Taggart,  in  his  own 
right  and  as  trustee  of  Edward  Gray  and  Eobert  Taylor ;  and  Joseph 
198]  Taggart  was  also,  as  above,  the  owner  of  the  *undivided  two- 
thirds  of  two  other  tracts,  one  of  one  hundred  and  thirty -two,  and 
the  other  of  one  hundred  and  thirty-seven  acres.  On  that  day 
Wright  filed  his  petition  for  partition  as  to  the  1,300  acres,  against 
Taggart,  Gray,  and  Taylor,  and  411  acres  were  set  off  for  him. 

On  the  11th  of  March,  1839,  Taggart  conveyed  the  undivided 
two-thirds  of  all  the  above-named  tracts  to  John  Dillon,  Dillon 
giving  back  a  mortgage  to  secure  three  notes  dated  October  23, 1838, 
for  $1,520.17  each,  payable  in  one,  two,  and  three  years,  with  interest. 

May  30, 1839,  Wright's  partition  was  confirmed. 

October  22, 1839,  Wright,  in  consideration  of  <1,  and  that  Dillon 
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had  covenanted  that  neither  he  nor  Taggart,  nor  Gray,  nor  Taylor, 
nor  any  one  claiming  under  them,  should  seek  to  disturb  the  par 
tition,  conveyed  to  Dillon  about  146  acres,  out  of  the  part  which 
had  been  assigned  in  severalty  to  Wright  in  the  partition. 

October  25,  1839,  John  Dillon  conveyed  all  his  interest  in  the 
three  tracts  to  George  B.  Reeve  and  Moses  Dillon,  jr.,  who  thus 
became  owners  (subject  to  Taggart's  mortgage)  of  an  undivided 
two-thirds  of  the  132  and  the  127 -acre  tracts,  and  (subject  to  the 
Asme  mortgage)  of,  first,  all  the  1,300-acre  tract  not  assigned  to 
Wright,  and  the  146-acre  tract  conveyed  by  Wright  to  Dillon  as 
aforesaid.  It  is  claimed  that  Reeve  and  Moses  Dillon  made  sundry 
payments  to  Taggart. 

July  5, 1841,  Taggart  recovered  a  judgment  in  the  circuit  court 
of  the.  United  States  for  the  Ohio  district,  against  John  Dillon,  in  a 
-suit  on  the  two  notes  first  due,  for  $3,526.78,  and  costs. 

March  15, 1842,  the  deed  from  John  Dillon  to  Reeve  and  Moses 
Dillon  was  recorded. 

June  19, 1843,  Reeve  mortgaged  his  half  to  William  Hamilton. 

January  11, 1845,  Taggart  had  execution  issued  on  his  judgment, 
which  was  levied  soon  after,  on  all  that  part  of  the  1,300  *acre  [199 
tract  which  was  not  set  off  to  Wright  in  severalty;  2.  On  the  un- 
divided two-thirds  of  the  two  smaller  tracts.  The  land  was  not  sold 
for  want  of  bidders. 

September  8,  1845,  a  vendi,  was  issued,  and  the  land  was  sold  to 
Taggart. 

March  12, 1848,  the  marshal  conveyed  to  Taggart,  recognizing 
Wright's  title  to  one-third  in  severalty  "  set-off."  This  deed  was 
^acknowledged  May  1,  1848,  and  never  recorded. 

January  4,  1849,  Taggart  conveyed  to  Hollister  by  warranty 
deed  (except  as  to  tax  claims),  according  to  the  description  in  the 
marshal's  deed.  . 

July  26, 1849,  the  mortgage  from  Reeve  to  Hamilton,  given  June 
19, 1843,  was  assigned  to  the  complainant  Hollister. 

October  24,  1849,  Hollister  filed  his  bill,  praying  for  an  account 
of  the  amount  due  him  by  reason  of  the  promissory  notes  and  mort- 
gages aforesaid,  and  for  a  decree  that  the  defendants  pay  complain- 
iint  the  sums  of  money  to  be  found  to  be  due  as  aforesaid,  and  in 
xlefault,  that  the  equity  of  redemption  be  foreclosed,  or  the  land  be 
fiold,  and  for  general  relief. 

An  amended  bill  charges  the  conveyance  by  John  Dillon  to  Reevo 

165 


Digiti 


zed  by  Google 


200  SUPREME  COUET  OP  OHIO. 

Hollister  v.  Dillon  et  al.    * 

and  MoBes  Dillon  to  have  been  fraudulent,  having  been  made  with- 
out any  valuable  consideration,  when  the  grantor  was  embarrassed 
and  insolvent,  for  the  purpose  of  hindering  and  delaying  creditors, 
etc.,  and  avers  that  when  complainant  purchased  of  Taggart  he  had 
no  notice  "that  said  John  Dillon  had. conveyed  said  lands  to  said 
Moses  Dillon  and  George  B.  Reeve  for  any  good  or  valuable  con- 
sideration whatsoever,  and,  on  the  contrary,"  he  "  supposed  and 
believed  that  he  was  purchasing  and  receiving  a  full  and  perfect 
legal  title  to  said  land,  unincumbered  and  in  fee  simple."  The 
amended  bill  further  represents,  "  that,  at  the  time  of  the  purchase 
by  said  Taggart  at  marshal's  sale  as  aforesaid,  the  said  Taggart  had 
no  knowledge  or  notice  that  the  said  John  Dillon  had  conveyed 
said  lands  to  said  Moses  and  George  for  any  good  or  valuable  con- 
200]  sideration  whatsoever,  *nor  had  the  said  Taggart  any  actual 
knowledge  or  notice,  that  said  John  had  parted  with  his  title,  until 
long  after  the  execution  of  a  deed  from  the  said  marshal  to  him, 
the  said  Taggart,  for  the  lands  aforesaid;  but,  on  the  contrary 
thereof,  said  bid  was  made  and  said  deed  received  by  said  Taggart 
in  good  faith,  under  the  full  belief  that  said  John  still  held  the  title^ 
to  said  land,  and  that  no  deed  had  ever  been  executed  by  him  to 
transfer  the  same  to  the  said  Moses  and  George,  or  any  other  per- 
son ;  and  if  the  said  Taggart  had  known  or  believed  that  any  valid 
conveyance  had  been  executed  by  said  John,  conveying  said  land 
to  any  other  person,  the  said  purchase  would  not  have  been  made; 
and  if  it  shaU  appear  that  any  such  valid  conveyance  was  made  by 
the  said  John  before  said  purchase,"  complainant  "  avers  that  said 
bid  was  made  under  a  mistake  of  fact,"  etc.  The  bill  further  repre- 
sents that  it  was  not  till  sometime  after  complainant  purchased 
the  land  and  received  a  conveyance  therefor,  that  he  learned  that 
said  Moses  and  George  claimed  title  to  said  land ;  and  for  the  pur- 
pose of  securing  himself  as  well  as  possible  in  the  title  thereto^ 
complainant  obtained  an  assignment  of  the  mortgages  aforesaid  and 
the  notes  thereby  secured,  etc. 

The  answer  of  Moses  Dillon  denies  that  the  deed  to  Reeve  and 
Dillon  was  without  consideration,  payments  having  been  made  to 
Taggart  at  different  times  of  81,520.17,  and  $200  for  John  Dillon, 
and  the  balance  of  the  consideration,  which  was  in  all  $4,680,  was 
in  sundries,  got  of  respondent  and  Reeve  at  various  times.  In  this^ 
respect,  the  answer  denies  the  allegation  of  the  bill  as  to  the  pur- 
pose of  the  conveyance  to  respondent  and  Reeve.  "  Respondent 
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ftirther  answering  says  that  the  said  Joseph  Taggart  well  knew,  at 
least  as  early  as  October,  1841,  when  he  paid  him  on  account  of 
John  Dillon  the  aforesaid  $2,000,  that  he,  respondent,  was  the 
owner  of  said  land — ^that  he  and  the  said  Eeeve  had  purchased  it 
of  the  said  John  Dillon,  and  that  said  $2,000  was  part  of  the  con- 
sideration paid  John  Dillon  therefor.  Respondent  further  states 
that  the  said  complainant,  William  *Hollister,  at  the  time  of  [201 
his  purchase  of  said  land  from  said  Joseph  Taggart,  knew  well  that 
this  respondent  and  the  said  George  B.  Reeve  were  the  bona  fide 
owners  thereof;  that  their  deed  was  duly  recorded  long  before  that 
time,  and  that  he  often  applied  to  this  respondent  to  purchase." 
The  answer  insists  generally,  that  the  mortgage  to  Taggart  has 
been  fully  paid. 

A  replication  was  filed  by  complainant,  and  the  case  stands  in 
this  court  on  the  original  and  amended  bill,  the  answer  of  Dillon^ 
the  replication,  and  the  following  exhibits  among  them : 

1.  A  letter  from  Taggart  to  Dillon,  acknowledging  the  receipt  of 
two  drafts  for  $1,000  each.  2.  A  certificate,  signed  by  Creighton  & 
Green,  as  attorneys  of  Taggart,  that  defendant  is  entitled  to  an 
abatement  from  the  judgment  of  $563.61  as  of  the  date  of.  its  ren- 
dition. The  amount  of  the  purchase  at  the  marshal's  sale  is  in- 
sisted upon  as  a  satisfaction  of  so  much  of  the  amount  due  on  the 
mortgage. 

Smythe  dh  Sprague,  for  complainants,  made  the  following  points, 
among  others : 

I.  The  allegation  of  mistake  in  purchasing  at  the  marshal's  sale 
being  in  the  amended  bill,  and  that  bill  not  calling  for  answer  under 
oath,  the  allegation  in  the  answer,  that  Taggart  knew  of  the  sale 
to  Moses  Dillon  and  George  B.  Reeve  before  that  purchase,  will  pass 
for  nothing.  The  complainant  relies  upon  the  undisputed  fact,  that 
Taggart  took  nothing  by  the  purchase,  and  the  irresistible  infer- 
ence therefrom,  that  he  would  not  have  thrown  away  $2,435  in  that 
way  for  nothing. 

II.  It  is  not  necessary  to  prove  a  mistake  any  more  than  any  other 
facts  in  judicial  proceedings  by  absolute,  direct  proof;  but  the  same 
may  be  inferred  in  any  case  from  other  facts,  which  reasonably  lead 
the  mind  to  that  conclusion.  1  Story's  Eq.  Jur.  176 ;  Hyde  v. 
Tanner,  1  Barb.  S.  0.  75. 

III.  There  was  no  satisfaction  worked  by  the  purchase  at  the 
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marshal'B  Bale.  Under  the  circumstances  of  this  case,  in  which  the 
202]  *j  adgment  creditor  is  the  purchaser,  and  no  title  passes  or  tho 
title  fails,  there  is  no  more  difficulty  in  going  behind  this  supposed 
satisfaction  than  in  going  behind  a  receipt  where  nothing  had  in 
feet  been  paid.  (The  case  of  Vattier  t;.  Lytle,  relied  on  by  the  other 
side,  so  fer  from  being  authority  in  this  case,  only  shows  the  neces- 
sity for  the  interference  of  a  chancellor — ^that  case  being  in  a  court 
of  law.)  Upon  this  point,  the  following  cases  are  referred  to  :  11 
Paige,  505 ;  Bank  of  Utica  t;.  Munson,  3  Barb.  Ch.  586 ;  Price  t;. 
Boyd,  1  Dana,  436 ;  Jones  v,  Henry,  3  Littel,  427 ;  8  Dana,  183 ; 
Muir  V.  Craig,  3  Biackf.  293 ;  Warren  et  al.  v.  Helen  et  al.,  1  Gilman, 
220;  2N.H.  85. 

C.  B,  Goddard,  for  defendant 

I.  HoUister  ought  not  to  have  a  decree  vacating  the  pro  tanU 
satisfaction  of  the  judgment  caused  by  Taggart's  purchase.  If 
Taggart  brought  a  bad  title,  he  has  no  relief  in  this  court  or  else- 
where. 

1.  The  following  cases  are  relied  on:  Vattier  v.  Lytle,  6  Ohio 
477 ;  Freeman  v,  Caldwell,  10  Watts,  9 ;  England  v,  Clark,  4  Scam. 
486 ;  4  Kent  Com.  466,  note  (4),  7  ed.  1851,  citing  2  Bailey  S.  C.  48. 

2.  The  "  act  for  the  protection  of  purchasers  at  judicial  and  other 
sales,"  passed  March  2, 1846  (2  Ourw.  1288,  Swan  715),  has  settled 
the  question,  if  any  existed  in  this  state.  It  recognizes  the  exist- 
ing rule  of  caveat  emptor^  and  gives  such  a  remedy  to  the  purchaser 
in  such  cases  as  the  legislature  thought  worthy  of  it  when  the  title 
is  invalid  by  reason  of  defect  in  the  proceedings — ^not  when  invalid 
by  reason  of  other  causes. 

3.  If  the  plaintiff  were  entitled  to  this  relief,  he  should  seek  it 
in  the  forum  where  the  judgment  remains.  Barbell  v,  Griggs,  3 
Paige,  207. 

4.  A  scire  facias  being  in  the  nature  of  a  bill  in  equity,  the  case 
of  Vattier  v.  Lytle  is  authority  as  claimed. 

5.  The  remark  of  the  chancellor  in  Starr  v.  Ellis,  6  Johns.  Ch. 
203]  *395,  is  not  here  applicable.  We  have  nothing  to  do  with 
the  doctrine  of  merger.  Chancellor  Kent,  in  many  cases,  recog- 
nizes the  doctrine  that  there  is  no  remedy  to  the  purchaser  of  a  bad 
title,  unless  he  have  a  covenant  of  warranty.  Why  should  he  have 
relief  when  purchasing  at  a  public  sale,  in  the  face  of  the  admitted 
law  that  he  can  have  none  when  purchasing  at  a  private  sale. 
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6.  The  New  York  and  New  Hampshire  cases  cited  for  complain- 
:ant  are  based  upon  the  statute,  22  Hen.  YIII,  ch.  5,  and  colonial 
statutes  of  a  like  character.  See  3  Barb.  586 ;  2  N.  H.  84.  The 
aases  in  Kentucky  are  cases  of  chattel  sales,  in  which  there  is  al- 
ways, between  vendor  and  vendee,  an  implied  warranty  of  title. 
The  Illinois  case  is  directly  in  conflict  with  that  cited  on  this  side 
from  4  Scammon.  Arnold  v.  Fuller,  1  Ohio,  458,  is  not  applicable. 
'The  sale  there  was  void  by  the  defective  process. 

7.  If  the  court  can  interfere  to  relieve  a  purchaser  when  the  title 
whoUy  fails,  it  must  do  so  where  the  title  partially  ^ils.  If  the 
^court  will  relieve  against  mistakes  as  to  iMe^  it  must  relieve  against 
mistakes  as  to  value. 

In  addition  to  the  brieft  from  which  the  foregoing  points  are 
taken,  an  oral  argument  was  made  by  Mr.  Stanbery  for  complain- 
-ant,  and  Mr.  Groddard  for  defendant ;  but  no  notes  of  that  argu- 
ment were  fomished  to  the  reporter. 

Eanney,  J.  Our  opinion  is  confined  to  a  single  question.  Upon 
the  other  questions  arising  in  the  case,  further  testimony  is  required ; 
itnd  it  is  agreed  by  the  parties  that  the  cause  shall  be  remanded  to 
the  district  court  to  enable  them  to  take  it. 

Shall  the  amount  for  which  the  land  was  sold  to  Taggart,  upon 
the  judgment  rendered  by  the  circuit  court,  be  allowed  as  a  pro 
tanto  satisfaction  of  the  mortgage  ?  The  facts  bearing  upon  this 
question  are  indisputable.  The  judgment  was  recovered  upon  two 
of  the  notes  secured  by  the  mortgage.  The  mortgage  was  given 
^to  secure  the  purchase  money,  and  covered  the  lands  levied  [204 
upon  and  sold.  Before  the  judgment  was  recovered  against  John 
Dillon,  the  mortgagor,  he  had  sold  and  conveyed  the  land,  subject 
to  the  mortgage,  to  Moses  Dillon  and  George  B.  Eeeve.  It  is  per- 
fectly evident  that  the  land  was  levied  upon,  bid  off,  and  a  deed 
taken  by  Taggart,  in  ignorance  of  the  conveyance;  and  most 
abundantly  clear  that  he  got  no  title  to  the  land  by  the  sale,  and 
obtained  no  real  satisfaction  of  any  part  of  his  debt. 

But  it  is  insisted  by  the  defendants'  counsel  that  it  is  alto- 
gether immaterial  whether  he  did  or  not;  that  his  notes  were 
merged  in  the  judgment,  and  the  judgment  in  part  satisfied  by  the 
sale ;  and  that  he  can  not  now  be  heard  to  insist  upon  a  vacation  of 
that  satisfaction,  because  the  sale  by  the  marshal  excluded  all  war- 
ranty— ^the  purchaser  taking  all  risks,  and  subject  to  the  full  opera* 
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tion  of  the  maxim,  caveat  emptor.  The  cases  chiefly  relied  npon  to 
cnpport  this  position  are  Vattier  v,  Lytle's  Ex*rs,  6  Ohio,  477,  and 
Freeman  v.  Caldwell,  10  Watts,  9.  These  cases  certainly  go  to  the 
full  length  of  holding  that  a  court  of  law  will  not  vacate  the  satis- 
faction of  a  judgment,  and  order  a  new  execution,  because  it  turns  out 
that  the  property  which  produced  the  satisfaction  did  not  belong  to 
the  judgment  debtor.  Kor  do  they  contain  any  intimation  that  a 
court  of  chancery  possesses  more  enlarged  powers,  or  could,  in  such 
cafies,  afford  any  relief  This  doctrine  is  far  from  being  universally 
acquiesced  in.  The  cases  cited  in  argument  very  conclusively  show 
that  relief  is  given  in  several  of  the  states  of  the  Union  j  but  there 
is  very  little  agreement  as  to  the  mode  of  obtaining  it,  or  the  prin- 
ciples upon  which  it  is  afforded ;  while  several  of  the  cases  referred 
to,  seem  to  rest  upon  statutory  provisions.  The  subject  has  been 
most  fully  considered  by  the  New  York  court  of  chancery,  in  the 
cases  of  Wambaugh  r.  Gates,  11  Paige,  505,  and  Bank  of  Utica  v. 
Mercereau,  3  Barb.  Ch.  586.  In  these  cases,  while  the  opinion  of 
the  chancellor  evidently  was  that  the  relief  might  be  given  upon 
205]  general  equity  principles,  still,  much  reliance  is  *placed  upon 
the  analogy  furnished  by  the  statute,  22  Henry  VIII,  chap.  5,  giv- 
ing a  new  extent  when  the  creditor  was  evicted,  by  title  paramount, 
from  the  lands  included  in  the  first,  and  which  had  been  adopted 
into  the  colonial  legislation  of  that  state. 

It  is  clear,  that  neither  class  of  cases  can  be  made  to  depend  upon 
any  mere  technical  rule.  The  difference  manifestly  results  from 
the  greater  or  less  weight  given  to  considerations  of  public  policy. 
Abstractly,  there  can  be  very  little  justice  in  permitting  the  debtor 
to  pay  his  debt  with  the  property  of  another,  or  in  compelling  the 
creditor  to  discharge  it,  before  he  has  received  an  actual  satisfaction. 
Where  the  debtor  has  lost  nothing,  and  the  creditor  has  received 
nothing,  it  seems  most  inequitable  to  permit  a  mere  mistake  to  dis- 
charge the  debt.  But  the  fact,  that  exact  justice  can  not  be  done  in 
every  case,  is  in  no  way  decisive  against  the  soundness  of  a  general 
principle.  If  it  is  productive  of  general  convenience  and  simplicity^ 
and  in  most  cases  adapts  itself  to  the  business  and  intercourse  of  men 
in  society,  it  needs  very  little  experience  to  see,  that  it  is,  upon  the 
whole,  salutary,  and  ought  not  to  be  impaired  by  ingrafling  numer- 
ous exceptions  upon  it.  The  difficulty,  in  many  cases,  of  determin- 
ing what  is  abstractly  right,  and  what  remedy  ought  to  be  afforded^ 
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undoubtedly  lies  at  the  foundation  of  the  refusal  to  interfere  in  any 
way,  where  the  sale  has  been  fairly  made. 

When  the  sale  is  made  to  a  stranger,  and  the  money  has  been 
paid  over  to  the  creditor,  it  is  clear  that  the  officer,  who  has  done- 
no  more  than  his  duty,  ought  not  to  be  required  to  refund ;  and  by 
no  means  certain,  that  the  creditor,  who  has  got  no  more  than  he 
was  entitled  to,  and  was  under  no  obligation  to  investigate  the 
debtor's  title  to  the  property,  may  not  conscientiously  retain  the 
money  of  the  purchaser — ^who  must  be  presumed  to  have  investi- 
gated, and  to  have  been  fully  aware  that  he  bought  at  his  own  risk. 
It  is  perfectly  certain,  that  no  contract  to  warrant  the  title  can  be 
inferred,  on  the  part  of  the  debtor.  As  against  him,  the  whole  pro- 
'  ceeding  is  im  invitum;  while  attaining  the  same  end,  in  *8ub-  [20& 
stance,  by  a  new  execution  on  the  judgment  for  the  benefit  of  the 
purchaser,  involves  the  danger  of  collision  between  the  purchaser 
and  adverse  claimant,  and  deprives  the  debtor  of  all  ability  to  defend 
his  title  to  the  property.  It  would  never  do  to  place  the  creditor, 
when  he  became  the  purchaser,  in  a  better  position  than  a  stranger ;. 
as  it  would  enable  him  to  purchase  without  risk,  and  would  furnish 
a  strong  inducement  to  him  to  throw  doubts  over  the  title,  result- 
ing, inevitably,  in  a  sacrifice  of  the  property,  to  the  prejudice  of  the- 
debtor. 

If  these  considerations  can  not  be  deemed  conclusive  of  the  cor- 
rectness of  the  rule  adopted  in  the  Pennsylvania  and  Ohio  cases, 
they  must  be  considered  as  going  far  to  sustain  them ;  and  they  de- 
rive a  strong  support  from  the  analogy  furnished  in  private  sales, 
of  real  estate  without  warranty. 

I  have  alluded  to  these  considerations,  with  no  view  of  approving 
or  disapproving  of  the  decision  made  in  Vattier  v.  Lytic ;  but  for 
the  mere  purpose  of  showing  that  the  case  now  before  us  is  neither 
within  the  terms  or  policy  of  that  decision. 

In  cases  like  that,  whether  the  appeal  is  made  to  a  court  of  chan- 
cery, or  to  the  equitable  powers  of  the  court  that  rendered  the  judg- 
ment, by  a  summary  application,  the  party  must  stand  upon  the 
mistake  he  was  under  when  he  made  the  purchase ;  and  the  relief 
he  demands,  is  a  new  execution  to  levy  upon  the  property.  The 
mistake  furnishes  the  only  ground  of  equitable  interference,  and  the 
future  use  of  the  judgment  the  only  object  to  be  attained.  Now,  let 
it  be  granted,  that  considerations  of  public  policy  intervene  to  pre- 
vent the  correction  of  such  mistakes,  and  still  this  case  is  not 
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.affected.  The  present  complainant  has  all  the  rights  of  Taggart^ 
the  original  mortgagee ;  and  he  comes  into  court  with  the  mortgage, 
and  demands  an  appropriation  of  the  property  pledged  for  the  pay- 
ment of  the  debt.  That  the  debt  existed,  and  was  secured  by  the 
mortgage,  is  admitted ;  and  the  only  question  is,  has  it  been  paid, 
in  whole  or  in  part?  The  defendants,  who  have  purchased  the 
•207]  property  for  a  nominal  *consideration,  subject  to  this  very 
mortgage,  say  that  it  has ;  but  how  ?  They  answer,  by  an  abortive 
.attempt  to  appropriate  the  property  to  the  payment  of  the  judg- 
ment. That  this  proceeding  did  not  appropriate  it,  is  certain ;  and 
equally  so,  that  the  defendants  were  in  no  way  prejudiced  by  it.  At 
the  time  it  was  pursued,  Taggart  was  the  undisputed  owner  of  the 
legal  title  in  fee,  of  this  property. 

The  debt  was  due  and  unpaid,  and  nothing  but  the  equity  of  re- 
demption remained  with  the  defendants.  He  had  two  undoubted 
remedies,  which  he  might  have  pursued  conveniently ;  but  he  could 
Jhave  but  one  satisfaction.  He  could  have  brought  an  action  at  law 
for  the  debt,  and  levied  his  execution  upon  any  property  then  be- 
longing to  John  Dillon ;  or  he  could  have  filed  a  bill  in  chancery 
for  the  foreclosure  or  sale  of  the  equity  of  redemption,  whoever 
might  have  been  the  owner  of  it.  He  pursued  the  first,  and  levied 
upon  his  interest,  supposing  John  Dillon  to  have  been  still  the 
-owner,  when  in  fact  he  was  not,  and  obtained  nothing  by  the  sale. 

His  assignee  is  now  pursuing  the  other.  To  deny  him  relief,  we 
must  not  only  say  that  Taggart,  by  his  mistake,  lost  all  further 
remedy  upon  his  judgment  at  law,  but,  also,  that  he  forfeited  his 
legal  estate  in  the  property,  as  well  as  the  debt  secured  by  it,  and 
^11  right  to  pursue  this  independent  remedy.  But  the  complainant 
.asks  for  no  further  remedy  upon  the  judgment,  and  claims  no  right 
under  it.  If  he  did,  aside  from  the  main  question,  a  very  con- 
clusive answer  would  be,  that  we  have  no  power  over  the  records 
or  process  of  the  circuit  court. 

He  asks  us  to  correct  no  mistakes ;  but  having  an  undoubted 
standing  in  this  court,  under  an  acknowledged  head  of  equity  juris- 
diction, he  simply  asks  us  to  say,  whether  what  has  been  done  in 
the  circuit  court  amounts  to  such  a  payment  and  satisfaction  of  the 
mortgage  as  to  bar  this  remedy  upon  it.  We  have  no  hesitation  in 
«aying  that  it  does  not. 

When  the  jurisdiction  of  a  court  of  equity  is  established,  and 
:2081    *its  duty  to  hear  and  determine  is  unquestioned,  it  looks  only 
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to  the  substance  of  transactions,  and  is  never  embarrassed  by  the 
forms  or  complications  in  which  they  may  be  involved.  After  for- 
feiture, all  the  rights  that  Dillon  or  his  grantees  had  were  in  equity  j, 
and  the  only  way  in  which  they  could  redeem  the  land,  or  take  the 
legal  title  from  Taggart,  was  by  paying  the  debt — not  in  form  only,, 
but  in  reality.  To  call  the  mistaken  proceeding  in  the  circuit  court, 
by  which  nothing  was  accomplished  and  nothing  obtained,  in  reality 
a  payment  of  the  debt,  is  in  the  face  of  common  sense ;  and  to  per-  > 
mit  it  to  operate  as  such,  not  for  the  benefit  of  the  debtor  even,  but. 
for  those  who  have  purchased  his  interest  subject  to  the  payment  of 
the  debt,  and  without  paying,  would  hold  the  property  without, 
consideration,  and  shock  the  moral  sense.  If  they  were  here  with 
a  bill  to  redeem  upon  no  more  equitable  grounds,  no  one  would, 
suppose  them  entitled  to  any  relief  And  still,  the  case  is  not  sub- 
stantially different.  The  complainant  is  here  with  the  mortgage 
and  evidences  of  indebtedness,  apparently  unsatisfied,  and  asking  & 
sale  of  the  equity  of  redemption.  The  burden  of  showing  a  satisfac- 
tion is  upon  the  defendants,  and  is  in  no  way  changed  from  the  fact 
that  the  bill  anticipates  such  a  defense  and  seeks  to  avoid  it.  They 
stand  upon  the  mere  creature  of  a  court  of  equity,  and  before  they 
can  ask  its  protection,  they  must  do  equity.  They  can  not  expect 
equity  to  suffer  to  be  done  in  its  name  what  it  would  not  itself  do, 
nor  suffer  them  to  obtain  indirectly  what  it  would  not  do  for  them 
directly.  The  case  of  Vattier  v.  Lytle  was  decided  upon  the 
authority  of  the  early  cases  in  Pennsylvania.  Very  recent  decisions- 
of  the  Supreme  Court  of  that  state,  make  it  unmistakably  clear  that 
no  such  injustice  as  extending  the  principles  of  that  case  to  one  like 
the  present,  would  be  there  permitted.  In  a  case  reported  in  14 
State  E.  383,  it  is  said  that  the  mistake  of  the  mortgagee  in  bidding 
for  the  land,  under  a  misapprehension  of  his  right  to  apply  the  pro- 
ceeds to  the  payment  of  the  mortgage  debt,  would  ftirnish  a  sufficient- 
reason  for  setting  aside  *the  sale.  And  in  Cummings'  ap-  [20& 
peal,  decided  in  1854,  the  same  ruling  was  made,  in  a  case  in  every 
way  more  doubtful  than  the  one  before  us.  The  purchaser  had  two 
claims,  both  due  for  the  purchase  money  of  the  property,  and  both 
were  in  judgment,  the  largest  of  which  was  secured  by  mortgage, 
and  the  other  not.  He  levied  an  execution,  issued  upon  the  smaller 
judgment,  upon  the  property,  and  bid  it  off,  under  the  erroneous 
belief  that  the  sale  would  divest  all  liens  and  entitle  him  to  apply 
the  surplus  to  the  payment  of  the  mortgage  debt.    The  court  de> 
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cided,  that  if  the  sale  was  permitted  to  stand  the  surplus  would 
belong  to  the  mortgagors ;  but  they  held  it  to  be  the  duty  of  the  court 
below,  either  before  or  after  confirmation,  to  give  the  purchaser 
relief,  by  setting  the  sale  aside  and  discharging  him  from  his  bid. 
In  these  cases,  it  will  be  observed  the  mistake  was  one  of  law 
purely,  and  the  relief  given  opened  the  judgment  for  a  new  execution. 

Upon  the  whole,  without  expressing  any  opinion  as  to  the  power 
of  a  court  of  equity  to  vacate  the  satisfaction  of  a  judgment,  on  ac- 
<;ount  of  the  mistake  of  a  purchaser,  and  the  want  of  title  in  the 
debtor  to  the  property  sold,  we  are  clear  that  such  a  sale  of  mort- 
gaged property  to  the  mortgagee  can  not  operate  to  deprive  him  of 
rights  existing  anterior  to,  and  independent  of,  the  judgment.  That 
if  such  a  mistake  does  not,  on  the  one  hand,  lay  a  foundation  for 
equitable  relief,  it  does  not,  on  the  other,  give  any  advantiage  to  the 
debtor,  when  set  up  as  a  defense  in  a  suit  brought  upon  the  mort- 
gage, over  which  a  co^rt  of  equity  has  unquestioned  jurisdiction. 

We  .are  therefore  of  opinion  that  the  amount  for  which  the  prop- 
erty was  sold,  upon  the  execution  issued  from  the  circuit  court, 
flhould  not  be  allowed  to  diminish  the  amount  to  be  recovered  in 
this  suit. 

Decree  accordingly. 


210]        *Thdmas  Ewebs  v,  William  Eutledgb  et  al. 

Under  the  proTisions  of  the  act  regulating  appeals  to  the  district  conrt  (Swan's 
Stat.  717),  one  of  two  or  more  defendants,  against  whom  joinily  a  judgment 
has  been  rendered  in  the  common  pleas,  may  appeal  the  case  to  the  district 
court,  and  his  appeal  will  vacate  the  judgment — its  lien,  however,  being 
preserved — and  take  up  the  whole  case. 

To  perfect  the  appeal  in  such  a  case,  it  is  not  necessary  for  the  appellant  to  give 
a  bond  that  will  cover  the  faults  of  his  co-defendant;  it  is  sufficient  if  it 
cover  his  own. 

Error  to  the  district  court  of  Muskingum  county. 

William  Eutledge  and  others,  plaintiffs  below,  brought  a  civil 
action,  in  the  court  of  common  pleas,  against  Samuel  Winegarner 
and  Thomas  Ewers,  upon  an  administrator's  bond,  given  by  Wine- 
earner  as  principal,  and  Ewers  and  others  as  sureties,  reciting  that 
Winegarner  had  been  appointed  administrator,  with  the  will  an- 
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nexed,  npon  the  estate  of  William  Eatledge,  Sen.,  deceased,  and 
conditioned  according  to  law.  The  plaintiffs  claimed  to  be  dis» 
tributees,  and  that  Winegarner  had  failed  to  pay,  etc. 

The  defendants  below,  Winegarner  and  Ewers,  pnt  in  a  joint 
answer,  setting  np  payment  by  Winegarner,  and  release  of  him. 
This  was  found  against  them  in  the  court  of  common  pleas,  and  a 
joint  judgment  rendered  against  them  for  the  several  sums  due  to 
each  of  the  plaintiffs.  The  defendants  gave  a  joint  notice  of  appeal, 
which  was  perfected  by  Ewers  alone  in  a  bond,  of.  which  the  fol- 
lowing is  a  copy : 

BOND. 

Know  all  men  by  these  presents,  that  we,  Thomas  Ewers,  Simon 
Thomas,  and  Henry  Hursey,  of  the  county  of  Muskingum,  in  the 
State  of  Ohio,  are  held  and  bound  firmly  unto  William  Rutledge, 
Robert  Irwin  and  Elenor  Irwin  his  wife,  Josiah  Rutledge,  Zacha- 
riah  Rutledge,  William  D.  Rutledge,  Nathan  Ships  and  Elizabeth 
B.  Ships  his  wife,  Thomas  F.  Rutledge,  Isaac  McCammon  and  Mary 
Jane  McCammon  his  wife,  and  Simon  Hursey,  in  the  penal  sum  of 
twenty -four  ^hundred  and  forty  dollars  and  sixty -two  cents,  [211 
lawful  money  of  the  United  States ;  to  the  payment  of  which  sum,, 
well  and  truly  to  be  made,  we  bind  oui-selves,  our  heirs,  executors, 
And  administrators,  jointly  and  severally,  by  these  presents.  Seale4 
with  our  seals,  signed  and  dated  at  Zanesville,  this  19th  day  ol 
June,  A.  D.  1854.  The  condition  of  the  above  obligation  is  such, 
that,  whereas,  at  the  May  term,  a.  d.  1854,  of  the  court  of  common 
pleas  within  and  for  the  said  county  of  Muskingum,  in  a  certain 
civil  action,  in  said  court  of  common  pleas  then  pending,  whereia 
the  said  obligees  were  plaintiffs,  and  Samuel  Winegarner  and 
Thomas  Ewers  were  defendants,  a  certain  judgment  was,  by  th^ 
«aid  court  of  common  pleas,  rendered  in  favor  of  the  said  plaintiff,, 
and  against  the  said  defendants,  for  the  sum  of  eleven  hundred 
eighty-eight  dollars  and  five  cents,  and  thirty-two  dollars  and 
twenty-six  cents  costs  of  suit ;  and,  whereas,  the  said  defendants,  at> 
tne  said  term  of  the  said  court  of  common  pleas  gave  due  notice  of 
their  intention  to  appeal  from  said  judgment  to  the  district  court, 
within  and  for  the  said  county  of  Muskingum,  and  the  said  defiend- 
ant,  Thomas  Ewers,  is  now  desirous  of  perfecting  such  appeal. 
Now  know  ye,  that  if  the  said  defendant,  Thomas  Ewers,  shall 
abide  and  perform  the  order  and  judgment  which  may  be  made  or 
I'endered  by  the  said  district  court  against  him,  in  this  behalf,  and 
shall  also  pay  all  moneys,  costs,  and  damages,  which  may  be  required 
of  or  awarded  against  him  by  the  said  d^trict  court,  in  this  behalf 
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then  tke  above  obligation  shall  bo  void;  otherwise,  in  fall  force  and 
virtue. 

Thomas  Ewees,         [seal.] 

bfi  -  »-  J 

Simon  M  Thomas,      [seal.] 

mark  . 

Heney  Hursey,         [seal.] 
Accepted  and  approved  by  me,  this  19th  day  of  June,  a.  d.  1854^ 

Ch.  C.  Eussell, 
Clerk  of  the  said  Court  of  Common  Pleas, 
"Witness :  S.  E.  Tuckee. 

At  the  September  t«rm,  1854,  of  the  district  court,  a  motion  was 
made  by  the  defendants  in  error  to  dismiss  the  appeal.  The  suc- 
cessful result  of  this  motion  is  the  error  complained  of. 

The  following  is  copied  from  the  record : 


.!■ 


Wm.  Eutledge  et  al. 

vs.  5-  Appeal  by  Ewers. 

Samuel  Winegarner  and  Thomas  Ewers. } 

And  now  come  the  plaintiffs  herein  and  move  the  court  to  dis-^ 
miss  the  appeal,  and  for  cause  show  to  the  court — 

That,  at  the  May  term,  1854,  of  the  court  of  common  pleas  of 
this  county,  plaintiffs  recovered  a  judgment  against  the  said  Samuel 
2121  Winegarner  and  ^Thomas  Ewers,  for  the  sum  of  $1,188.05, 
and  $32.26,  costs ;  that  at  the  said  term  of  said  court,  the  said  de- 
fendiints  gave  notice  of  their  intention  to  appeal  from  said  judg- 
ment to  the  said  district  court;  that  on  the  19th  day  of  June,  1854, 
the  said  Ewers,  with  surety  to  the  acceptance  of  the  clerk  of  said 
court  of  common  pleas,  executed  a  bond  to  plaintiffs,  conditioned, 
however,  not  that  the  said  Winegarner  and  Ewers  should  abide  and 
^perform  the  order  and  judgment  of  the  district  courts  etc.,  but  con- 
ditional that  the  said  Ewers  should  abide  and  perform,  etc.,  as  will 
more  fully  appear  from  a  copv  of  the  bond  hereto  attached  ;  that  at 
the  said  May  term,  1854,  in  the  said  court  of  common  pleas,  on  the 
rendition  of  said  judgment  against  Winegarner  and  Ewers,  the  de- 
fendants gave  notice  of  appeal  generally,  and  that  there  was  no 
allowance  by  the  said  court  of  common  pleas  to  the  said  Ewers,  to 
appeal  any  separate  part  of  said  case. 

That  the  subject-matter  of  the  action  in  which  said  judgment 
was  rendered,  was  and  is  not  capable  of  the  separation  contem- 
plated and  provided  for  by  section  4  of  an  act  regulating  appeals 
to  the  district  court,  passed  March  23,  1852.     Swan,  717. 

T.  J.  Tayloe,  Attorney  for  Plaintiff. 

(Sqq  copy  of  bond  before.) 
176 


Digiti 


zed  by  Google 


DBCBMBBE  TERM,  1854.  213 

Ewers  v,  Batledge  et  al. 

At  the  said  September  term,  a.  d.  1854,  of  our  said  district  conrt^ 
to  wit,  on  this  23d  day  of  September,  a.  b.  1854,  on  motion  of 
plaintiff,  and  it  appearing  to  the  court  that  the  appeal  bond  in  this 
case  is  conditioned  for  the  payment,  by  the  obligors,  of  such  judg- 
ment as  may  be  rendered  in  this  court  against  the  defendant,  Ewers^ 
and  is  not  conditioned  for  the  payment  of  any  judgment  which 
may  be  rendered  in  this  court  against  the  defendant,  Winegarner, 
it  is  ordered  by  the  court  that  the  appeal  be  dismissed;  provided, 
however,  that  if  the  defendants,  or  one  of  them,  shall,  within  thirty 
days  from  this  day,  execute  a  new  appeal  bond,  to  the  acceptance 
of  the  clerk,  conditioned  in  the  form  prescribed  by  the  statute  in 
this  behalf,  for  the  payment  of  such  judgment  as  may  be  rendered 
against  the  said  defendants.  Ewers  and  Winegarner,  or  either  of 
them,  then  the  order  of  dismissal  above  made  shall  not  take  effect, 
but  the  cause  shall  stand  continued  to  the  next  term  for  trial.  The 
defendant,  Ewers,  excepts  to  the  decision  of  the  court  upon  said 
motion,  and  asks  that  this  exception  be  here  noted,  which  is  accord* 
ingly  done. 

Ooddard  dh  Eastman,  for  plaintiff  in  error. 
'    T,  J.  Taylor,  for  defendant  in  error. 

*Thueman,  C.  J.  By  the  first  section  of  the  act  regulating  [21$ 
appeals  to  the  district  court  (Swan's  Stat.  717),  it  is  provided  "  that 
appeals  may  be  taken  from  all  final  judgments  in  civil  cases  at  law, 
decrees  in  chancery,  and  interlocutory  decrees  dissolving  injunc- 
tions, rendered  by  the  court  of  common  pleas,  etc.,  by  any  party 
against  whom  such  judgment  or  decree  shall  be  rendered,  or  who 
may  be  affected  thereby,  to  the  district  court ;  and  the  cause  so  ap- 
pealed shall  be  again  tried,  heard,  and  decided  in  the  district  court, 
in  the  same  manner  as  though  the  said  district  court  had  original 
jurisdiction  of  the  cause." 

The  second  section  requires  notice  of  the  intention  to  appeal  to  be 
entered  on  the  record  of  the  court  in  which  the  judgment  or  decree 
is  rendered,  at  the  judgment  term,  and  an  appeal  bond  to  be  filed 
within  thirty  days  from  the  rising  of  the  court. 

The  third  section  prescribes  the  penalty  of  the  bond,  and  who 
shall  be  its  obligee,  and  requires  it  to  be  "  subject  to  a  condition  to 
the  effect,  that  the  party  appealing  shall  abide  and  perform  the  or- 
der and  judgment  of  the  appellate  court,  and  shall  pay  all  moneys, 
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costs,  and  damages  which  may  be  required  of,  or  awarded  against 
said  party,  by  such  court." 

The  fourth  section  allows  an  appeal  of  a  part  of  a  case,  where  the 
interest  of  the  appellant  *'  is  separate  and  distinct  from  that  of  the 
other  party  or  parties." 

The  ninth  section  provides :  "  That  when  an  appeal  shall  be 
granted,  and  bond  and  security  given  thereon  as  aforesaid,  the 
judgment  or  decree  rendered  in  such  case,  in  the  court  below,  shall 
thereby  be  suspended." 

Under  this  legislation,  we  are  to  inquire  whether  the  district 
court  erred  in  dismissing  the  appeal  in  this  case. 

In  the  first  place,  it  is  to  be  observed  that  counsel  are  right  in 
saying  that  section  4  of  the  act  has  no  application  here.  The  pur- 
poses of  that  section  may  be  seen  by  a  reference  to  Hocking  Valley 
Bank  v.  Walters,  1  Ohio  St.  201 ;  Glass  r.  Greathouse,  20  Ohio, 
611 J  and  Emerick  v.  Armstrong,  1  Ohio,  516. 
214]  *In  the  next  place,  we  are  of  the  opinion  that  if  Ewers' 
appeal  can  be  sustained,  it  brings  up  the  whole  case.  The  judg- 
ment was  joint,  and  we  do  not  suppose  that  the  legislature  in- 
tended that  a  joint  judgment  should  be  enforced  against  one  of  the 
defendants  by  execution,  and  suspended  against  the  other.  It  is 
true  that  section  9,  before  quoted,  differs  in  language  from  the 
former  statutes  respecting  appeals.  Under  the  old  law,  an  appeal 
vacated  the  judgment  appealed  from,  but  preserved  its  lien ;  the 
present  statute  declares  that  the  judgment  shall  be  "  suspended." 
But  the  purpose  in  both  statutes  is,  we  imagine,  the  same — ^namely, 
to  preserve  the  lien — for  the  legislature  could  not  have  intended 
that  there  should  be  two  judgments  in  force  ;  one  rendered  by  the 
common  pleas,  and  the  other  by  the  district  court. 

Under  the  old  law,  one  of  two  or  more  judgment  debtors  had  a 
Tight  to  appeal,  and  if  the  judgment  were  joint,  his  appeal  vacated 
it  and  took  up  the  whole  case,  however  unwilling  his  co-defendants 
might  be.  This  was  expressly  decided  in  Emerick  v.  Armstrong, 
supra^  and  affirmed  in  Glass  v.  Greathouse,  supra,  upon  reasons  that 
are  entirely  satisfactory,  and  which,  we  think,  apply  with  as  much 
force  t&  the  existing  statutes  as  to  those  under  which  the  above  de- 
cisions were  made.  Hence  it  was  said  in  Hocking  Valley  Bank  v. 
Walters,  suprdy  which  was  a  case  under  the  present  statute,  that  an 
Appeal  vacated  the  decree  appealed  from. 

In  the  case  before  us,  the  district  court  dismissed  the  appeal,  be- 
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€au>se  the  bond  was  not  conditioned  for  the  payment  of  whatever 
judgment  should  be  recovered  against  the  defendant,  Winegamer, 
but  only  for  the  payment  of  such  judgment  as  should  be  recov- 
ered against  the  appellant  Ewera. 

If  this  is  a  correct  construction  of  the  statute,  it  is  very  evident 
that  the  right  of  appeal  is  of  no  value  whatever  to  many  defend- 
ants, and  in  a  great  variety  of  cases.  For  of  what  use  is  it  for  a 
defendant,  who  has  a  valid  defense,  to  appeal  from  an  erroneous 
^judgment  or  decree  against  him,  and  make  good  his  defense  [215 
in  the  appellate  court,  if  he  is  to  be  bound  by  the  appeal  bond  to 
pay  whatever  judgment  may  be  recovered  against  his  co-defendant, 
who  has  no  defense?  True,  in  actions  ex  contractu^  the  general  rule, 
before  the  adoption  of  the  code,  was,  that  the  plaintiff  must  recover  - 
against  all  the  defendants,  or  he  could  recover  against  none ;  and 
hence,  in  such  cases,  an  appellant  incurred  no  additional  risk  by 
executing  an  appeal  bond  covering  the  default  of  his  co-defendants 
as  well  as  his  own.  But  in  suits  in  chancery,  actions  in  tort,  and 
certain  exceptional  cases  in  actions  ea:  contractu,  a  diflferent  rule  pre- 
vailed, and  a  recovery  might  be  had  against  a  part- only  of  the  de- 
fendants, and  the  others  be  discharged.  In  such  cases,  therefore, 
to  require  an  appellant  to  stipulate  for  his  co-defendants  as  well  as 
for  himself,  would  be,  in  a  vast  number  of  instances,  to  deprive  him 
of  any  benefit  from  his  appeal.  He  might  make  good  his  defense 
and  obtain  a  judgment  or  decree  against  the  plaintiff  for  costs,  and 
yet  be  compelled,  by  force  of  the  appeal  bond,  to  pay  the  plaintiff's 
claim  against  his  co-defendants — not  because  he  was  loriginally 
bound  for  them,  or  ought  in  equity  or  good  policy  to  be  so,  but 
eimply  because  they  were  unable  to  pay. 

We  see  nothing  in  the  statute  that  requires  so  hard  a  construction. 
It  provides  that  an  appeal  may  be  taken  "  by  any  party,''  against 
whom  a  judgment  or  decree  shall  be  rendered,  "  or  who  may  be  af- 
fected thereby ;"  and  that  the  condition  of  the  appeal  bond  shall  be 
<<  to  the  effect,  that  the  party  appealing  shall  abide  and  perform  the 
order  and  judgment  of  the  appellate  court,  and  shall  pay  all  mon- 
eys, costs,  and  damages  which  may  be  required  of,  or  awarded 
ugainst  said  party,  by  such  court."  The  "  order  and  judgment " 
here  mentioned,  are  an  order  or  judgment  against  the  appellant ;  the 
expression,  "said  party,"  refers  to  the  appellant;  and  the  word 
^^  party  "  is  not  used  as  a  noun  of  multitude  only,  necessarily  in- 
eluding  all  the  defendants,  but  means  the  one,  or  more  of  them^- 
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all,  or  less  than  all — ^who  shall  take  the  appeal  and  execute  the 
bond. 

216]  *It  is  admitted  that  one  of  several  defendants  may  appeal 
the  case ;  and  it  will  not  be  denied  that,  if  a  judgment  be  recovered 
against  him,  he  may  become  liable  upon  his  appeal  bond,  although 
no  judgment  shall  have  been  rendered  against  his  co-defendants ;. 
but  how  can  either  of  these  things  be,  if  the  word  "  party  "  neces- 
sarily means  all  the  defendants? 

Had  this  case  arisen  under  the  act  of  1831  (Swan's  old  Stat.  682)- 
— ^which  required  the  appeal  bond  to  be  "  conditioned  for  the  pay- 
ment of  the  full  amount  of  the  condemnation  money,  in  the  Su- 
preme Court,  and  costs,  in  case  a  judgment  or  decree  should  be  en- 
tered therein  in  favor  of  the  appellee" — ^there  might  be  more  doubt 
about  it.  But  even  under  that  st^,tute— in  view  of  all  its  provis- 
ions and  the  decisions  before  referred  to,  holding  that  one  of  several 
defendants  should  appeal  the  whole  case — it  might  be  questioned 
whether  a  defendant,  against  whom  no  judgment  was  recovered  in 
the  Supreme  Court,  could  be  made  liable,  on  the  appeal  bond,  to  pay^ 
a  judgment  rendered  against  his  co-defendant.  Upon  this  ques- 
tion, however,  we  neither  express  nor  intimate  an  opinion,  because 
it  is  in  nowise  involved  in  this  case.  It  is  sufficient  that  the  act- 
under  consideration  requires  no  such  hardship. 

The  order  quashing  the  appeal  must  be  reversed,  and  a  writ  of 
procedendo  awarded. 


Lessee  ov  Thompson's  Heirs  v.  Oeobge  Obsen. 

An  action  of  ^ectment,  on  the  demise  of  husband  and  wife,  to  recover  possea- 
sion  of  the  wife's  lands,  is  barred  bj  an  adverse  occupancy  of  the  lands  for 
more  than  twenty-one  years  before  the  commencement  of  the  suit 

The  husband  having  a  freehold  in  the  lands,  with  the  present  right  of  exclusive^ 
enjoyment,  and  the  wife  or  her  heirs  only  the  reversion,  the  former  has  the 
only  right  of  entry. 

2 1 7]  *If  the  exclusive  right  of  possession  which  before  belonged  to  the  husband, 
be  lost  by  him  through  the  adverse  possession  of  a  third  person,  the  wife's 
right  of  entry,  which  before  was  postponed  to  the  termination  of  the  covert- 
ure, can  not  now  accrue  at  an  earlier  period ;  and,  until  it  does  accrue,  no- 
action  of  ejectment  can  be  maintained,  predicated  upon  her  interest  in  ih» 
land. 
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The  whole  olyect  and  purpose  of  the  statute  of  limitations  are  accomplished, 
when  it  is  made  to  save  to  the  wife  such  rights  as  she  has  in  the  lands,  and 
when  it  gives  her,  at  all  times,  remedies  adapted  to  the  redress  of  any  in- 
jury she  may  sustain. 

This  is  done  by  affording  her,  while  her  estate  is  in  reversion,  reversionary  rem- 
edies, and,  when  her  right  of  entry  arises,  the  possessory  remedy  by  ejects 
ment 

Ejectment.    Eeserved  in  Licking  county. 

The  facts  appear  in  the  following  agreed  statement: 

"  It  is  agreed  by  the  parties  to  submit  the  trial  of  the  issues, 
joined  in  this  case,  to  the  court,  on  the  following  agreed  statement 
of  facts : 

"First.  It  is  agreed  that  the  plaintiff  has  no  complete  paper  title. 

"  Second.  That  as  to  all  of  the  lessors  of  the  plaintiff,  except  John 
Smith  and  Ehoda  his  wife,  the  defendants,  by  reason  of  their  con- 
tinued possession  for  more  than  twenty-one  years  before  the  com- 
mencement of  this  suit,  are  entitled  to  recover,  and  that  the  plaint- 
iff, except  as  to  the  said  Smith  and  wife,  is  not  entitled  to  recover. 

"  Third,  As  to  said  John  Smith  and  wife,  it  is  agreed  that  their  title 
to  said  lands  is  in  right  of  the  said  Ehoda,  and  that,  at  the  time 
their  right  of  action  accrued  against  the  defendant,  she  was  the  wife 
of  the  said  Smith,  and  at  all  times  since  has  been  and  still  is  his 
wife,  and  that  more  than  twenty-one  years  has  elapsed  since  the 
right  of  action  accrued  in  behalf  of  said  John  Smith  and  Ehoda 
Smith  against  the  defendant. 

"Fourth.  It  is  also  agreed,  that  if  the  court  are  of  opinion  on  the 
Above  statement  of  facts,  that  the  said  John  Smith  and  wife,  *as  [218 
lessors  of  the  plaintiff,  are  not  entitled  to  recover,  judgment  shall 
be  rendered  in  favor  of  the  defendant.  But,  if  the  court  shall  be 
of  opinion  that  the  said  John  Smith  and  wife,  as  such  lessors,  are, 
on  said  statement  of  facts,  entitled  to  recover,  judgment  shall  be 
rendered  on  that  count  of  the  declaration,  founded  on  the  demise 
of  said  Smith  and  wife,  for  one  undivided  sixth  part  of  the  lands  in 
«aid  count  described.    June  16, 1853." 

Smythe  &  Sprague^  for  plaintiff. 
Follett  &  EunteTy  for  defendant. 

Smythe  &  Sprague^  for  plaintiff,  made  the  following  points: 
Where  parties  jointly  interested  can  enforce  their  rights  sepa« 
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rately,  the  protection  of  any  disability  extends  no  ftirther  than  th^ 
pei-son  within  its  provisions.  But  where  their  rights  can  not  bo  en- 
forced separately,  and  the  protection  of  the  statute  can  not  be  se- 
cured without  covering  other  interests,  the  benefit  of  the  disability 
claimed  by  one  avails  all.     10  Ohio,  362;  12  Ohio,  351. 

Married  women  can  not  sue  separately  from  their  husbands,  but 
in  all  cases,  where  their  rights  are  to  be  enforced,  the  husband  must 
join. 

Prom  these  two  propositions  it  follows,  that  if  a  married  woman 
has  any  rights  or  interests  in  her  own  lands,  which  are  protected  or 
can  be  enforced  by  the  laws  of  Ohio  during  the  life  of  her  husband, 
then  she  must  bring  her  action  jointly  with  her  husband,  and,  in- 
stead of  his  laches  destroying  her  rights,  the  protection  or  saving^ 
of  her  rights  by  disability  will  save  and  protect  his. 

Hence  it  becomes  the  most  important  inquiry  in  this  case,  whether 
married  women  have  any  interest  or  rights  in  their  own  lands  in 
Ohio,  which  are  entitled  to  the  protection  of  the  laws  during  the 
life  of  the  husband,  or  whether  their  rights  are  entirely  absorbed, 
219]  iised  up,  and  suspended  by  the  paramount  influence  *of  her 
husband,  ^*  the  baron,"  so  long  as  he  continues  to  live. 

Since  the  statute  of  32  Henry  YIII.,  the  general  tendency  of  the- 
legislative  and  judicial  mind  has  been  toward  recognizing  a  right 
in  a  married  woman  to  be  protected  in  the  enjoyment  of  her  own 
estate. 

It  has  been  held  in  England  that  she  may  join  with  her  husband 
and  recover  in  an  action  of  ejectment,  on  the  joint  demise ;  that 
although  her  husband  may  himself  waste  and  alienate  her  estate,, 
yet  if  he  does  so  alienate  it,  and  a  stranger  commits  waste  upon  her 
inheritance,  she  may  maintain  an  action  of  waste  against  the 
stranger  in  the  joint  names  of  herself  and  husband.  2  Phil.  Ev. 
264,  and  authorities  there  cited ;  2  Kent's  Com.  130  j  Clancy  on 
Husband  and  Wife,  160.  Her  right  to  maintain  an  action  for  waste, 
and  to  be  protected  by  law  in  the  possession  and  enjoyment  of  her 
own  land,  has  been  more  or  less  recognized  in  this  country.  2 
Kent's  Com.  130;  5  Barr,  103;  8  Humph.  298;  44  Ohio  L.  75. 

Since  the  passage  of  the  Ohio  statute  last  referred  to,  ejectment 

can  not  be  maintained  for  lands  of  the  wife,  on  the  separate  demise 

of  either  husband  or  wife.    Her  rights  and  interests  are  inseparable 

from  those  of  her  husband  in  her  lands,  and  can  not  be  enforced 
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Boparately.  Therefore  she  is  within  the  rule  in  10  Ohio,  and  the 
protection  of  her  disability  saves  the  rights  of  both. 

Her  rights,  thus  saved  to  her  by  the  statute  of  limitations  by 
reason  of  her  disability,  can  be  enforced  during  the  life  of  her  hus- 
band. To  deny  this  right  of  action  is  to  treat  her  disability  not  as 
a  personal  privilege,  but  as  an  act  of  outlawry,  to  suspend  all  her 
rights  during  coverture. 

Il  bhe  can  not  prosecute  her  rights  while  the  husband  is  living, 
both  she  and  her  heirs  may  lose  the  inheritance.  By  virtue  of  his 
est'ite  by  the  curtesy,  the  husband  would,  at  the  decease  of  his  wife, 
be  entitled  to  the  immediate  possession  of  her  land,  and  *if  [220 
he  should  live  after  her  death  longer  than  the  time  limited  for  com- 
mencement of  the  action  after  removal  of  the  disability,  the  estate 
would  be  lost  entirely. 

B'.  H,  Hunter^  for  defendant,  made  the  following  points : 

The  demise  for  the  recovery  of  the  wife's  land  must  be  joint,  by 
husband  and  wife.  No  recovery  can  be  held  on  the  separate  demise 
in  the  name  of  the  wife.  Com.  Dig.,  title  Baron  and  Feme,  vol. 
10 ;  also,  title  Pleader,  2  A.  I ;  Weller  et  al.  v.  Baker,  2  Wilson, 
423,  424 ;  Atkins  v.  Eittenhouse  et  al.,  5  Barr,  103  j  Watson  v.  Wat- 
son, 10  Conn.  77 ;  Neal  et  al.  v,  Eobertson  et  al.,  2  Dana,  87. 

A  recovery  by  plaintiffs  in  ejectment,  on  the  joint  demise  of  husband 
and  wife,  is  a  recovery  by  the  husband.  The  possession  pursuant  to 
the  recovery,  during  the  coverture,  is  the  possession  of  the  husband. 

The  husband  has  now,  in  Ohio,  the  same  right  of  possession  of  the 
wife's  lands,  and  to  appropriate  to  his  own  use  rents  and  profits 
thereof,  as  he  ever  had  heretofore,  and  if  he  survive  her,  his  right 
as  tenant  by  the  curtesy  now,  as  formerly,  endures  during  his  life. 
All  these  important  rights  are  secured  to  the  husband  in  the  subject- 
matter  of  the  recoveiy,  who,  upon  the  joint  demise  of  himself  and 
wife,  recovers  lands  in  an  action  of  ejectment. 

The  statutes  of  limitation  are  called  statutes  of  repose,  and  are 
intended  to  quiet  the  possession  of  men  long  enjoyed,  and  to  save 
them  from  endless  strifes  and  litigations.  Courts,  in  applying  the 
rules  of  construction  to  these  enactments,  should  be  governed  by 
the  practical  lights  of  experience  and  the  realities  of  life,  rather 
than  by  any  Thimsical  notions  of  the  hardships  likely  to  arise  to 
married  women  by  the  loss  of  their  rights  for  want  of  prosecution 
dnrine  covertui*e.      There  is  no  soundness  in  the  argument  which 
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aske  the  court,  as  a  matter  of  construction,  to  give  to  those  who 
would  come  in  under  the  assumed  protection  of  the  disability  of  a 
221]  feme  covert ^  any  greater  benefits  than  they  would  otherwise  *bo 
entitled  to  against  the  provisions  of  the  statute.  In  this  case,  John 
Smith  is  barred,  although  his  wife  may  not  be,  and  any  recovery  to 
be  had  in  this  case,  on  the  joint  demise  of  himself  and  wife,  is,  ex- 
pressly and  directly,  a  recovery  by  him,  which  can  not  be  suffered 
without  an  utter  disregard  of  the  statute. 

The  cases  in  10  Ohio,  362,  and  12  Ohio,  351,  are  not  in  point,  as 
ejectment  is  a  possessory  action,  and  the  possession  recovered  on 
the  demise  of  husband  and  wife  is,  in  fact,  so  long  as  the  coverture 
endures,  and  his  estate  in  curtesy  afterward,  solely  that  of  the  hus- 
band in  right  of  the  wife.  He  is  seized  of  the  entirety  during  the 
continuance  of  his  interest;  whereas,  in  the  cases  in  10  and  12  Ohio, 
it  will  be  found  that  those  who  labored  under  the  disability  had  an 
immediate  interest  in  the  thing  to  be  recovered ;  but  the  right  of 
action  being  joint,  and  not  several,  the  courts,  on  a  principle  of 
necessity,  were  compelled  to  suffer  those  who,  if  they  had  not  been 
80  jointly  interested,  would  have  been  barred,  to  join  in  the  action, 
and,  as  a  consequence,  to  participate  in  the  recovery. 

The  adverse  decision  in  Watson  v.  Watson,  10  Conn.  77,  is  merely 
the  result  of  an  equally  divided  court,  so  that,  as  an  authority  or 
precedent  for  the  consideration  of  this  court,  the  bearing  of  the  case 
is  as  much  for  as  against  the  defendant. 

In  a  more  recent  case — McDowell  and  wife  v.  Potter,  8  Barr, 
189 — the  Supreme  Court  of  Pennsylvania  has  holden  a  contrary 
doctrine. 

The  soundness  of  the  distinction  made  in  that  case  by  Judge 
Bogers  in  delivering  the  opinion  of  the  court,  between  the  case  of 
a  /erne  covert  and  persons  laboring  under  other  disabilities,  such 
as  infancy  and  the  like,  will  at  once  be  perceived  and  acknowU 
edged. 

Eannby,  J.  A  majority  of  the  court  concur  in  the  opinion  that 
the  law  applicable  to  the  facts  of  this  case,  requires  a  judgment  for 
the  defendant. 

222]  *It  appears  from  the  agreed  statement  of  facts  that  he  haa 
been  in  the  adverse  occupancy  of  the  lands  for  more  than  twenty- 
one  years  before  the  commencement  of  this  suit ;  and  the  only  ques- 
tion presented  is,  can  an  action  of  ejectment  be  maintained^  on  thd 
184 


1 


Digiti 


zed  by  Google 


DECEMBBB  TEEM,  1854.  .223 

Lessee  of  Thompson's  Heirs  v.  Qreen. 

•demise  of  hnsband  and  wife,  to  recover  possession  of  her  lands,  after 
-such  a  lapse  of  adverse  enjoyment  ?  That  he  is  conclusively  barred, 
and  that  no  action  could  be  sustained  on  his  demise  alone,  is  con- 
ceded on  all  hands.  Can  he  avoid  the  effect  of  this  bar  by  joining 
liis  wife  with  him  in  the  action  ?  To  determine  this,  it  is  necessary 
to  un  lerstand  clearly  what  interest  or  estate  the  husband  has  in  the 
lands  of  his  wife,  and  the  extent  and  purpose  of  the  remedy  by  an 
action  of  ejectment.  If  it  shall  appear  that  the  remedy  operates 
only  upon  the  interest  of  the  husband,  and  he  alone  gets  the  bene- 
fit of  a  recovery,  I  take  it  to  be  undoubted  that  a  bar  upon  his  right 
is  an  effectual  bar  to  the  action. 

"  If  the  wife,  at  the  time  of  the  marriage,"  says  Chancellor  Kent 
-(2  Com.  130),  "  be  seized  of  an  estate  of  inheritance  in  land,  th^ 
husband,  upon  the  marriage,  becomes  seized  of  the  freehold  jure 
uxofis,  and  he  takes  the  rents  and  profits  during  their  joint  liveBi. 
It  is  a  freehold  estate  in  the  husband,  since  it  must  continue  during 
their  joint  lives ;  and  it  may,  by  possibility,  last  during  his  life.  It 
will  be  an  estate  in  him  for  the  life  of  the  wife  only,  unless  he  be  a 
tenant  by  the  curtesy."  "  The  emblements  growing  upon  the  land, 
-at  the  termination  of  the  husband's  estate,  go  to  him  or  his  repre- 
sentatives." "  During  the  continuance  of  the  life  estate  of  the  hus- 
band, he  sues  in  his  own  name  for  an  injury  to  the  profits  of  the 
land ;  but  for  an  injury  to  the  inheritance,  the  wife  must  join  in  the 
suit,  and  if  the  husband  dies  before  recovery,  the  right  of  action 
survives  to  the  wife." 

The  Supreme  Court  of  this  state  has  been  no  less  explicit.  In 
Canby's  Lessee  v.  Porter,  12  Ohio,  80,  it  is  said :  "  The  interest  of 
the  husband  is  a  legal  estate ;  it  is  a  freehold  during  the  joint  lives 
of  himself  and  wife,  with  a  freehold  in  remainder  to  himself  for 
life,  as  tenant  by  the  curtesy,  and  a  remainder  to  the  wife 
^nd  her  heirs  in  fee.  It  is  a  certain  and  determinate  in-  [223 
terest,  whose  value  may  be  easily  ascertained  by  reference  to  well- 
known  rules.  It  is,  in  every  sense,  his  Mand,'  within  the  meaning 
of  the  statute,  and  liable  to  respond  for  his  debts." 

It  is  quite  unnecessary  to  refer  to  other  authorities  upon  a  questioa 
upon  which  all  the  elementary  books  and  decided  cases  are  agreed. 
By  the  common  law,  the  freehold  of  the  husband  thus  acquired  was 
as  perfect,  absolute,  and  unfettered,  as  though  derived  by  deed,  and 
could  be  aliened  by  him  without  the  consent  of  the  wife,  or  taken 
upon  legal  process  for  his  debts.    It  arose  by  operation  of  law  as  an 
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incident  to  the  marriage,  and  carved  out  of  the  estate  of  the  wife  a 
freehold  interest  in  favor  of  the  husband,  leaving  in  her,  or  her 
heirs,  only  the  reversion  to  be  enjoyed  after  the  termination  of  the 
life  estate. 

•  Such  being  the  nature  and  extent  of  the  husband's  interest,  the 
question  arises,  is  this  action  brought  to  recover  that  interest? 
Lord  Mansfield,  in  the  leading  case  of  Atkyns'  Lessee  v.  Horde,  1 
Burr.  60,  says :  "  An  action  of  ejectment  is  a  possessory  remedy,  and 
only  competent  where  the  lessor  of  the  plaintiff  may  enter.  There- 
fore, it  is  always  necessary  for  the  plaintiff  to  show  that  his  lessor 
had  a  right  to  enter,  by  proving  a  possession  within  twenty  years, 
or  accounting  for  the  want  of  it  under  some  of  the  exceptions  allowed 
by  the  statute.  Twenty  years'  adverse  possession  is  a  positive  title 
to  the  defendant:  it  is  not  a  bar  ^o  the  action,  or  a  remedy  of  the 
plaintiff  only,  hut  takes  away  his  right  of  possession  "  And  again, 
"In  truth  and  substance,  a  judgment  in  ejectment  is  a  recovery  of 
the  possession  (not  of  the  seizin  or  freehold)  without  prejudice  to 
the  right,  as  it  may  afterward  appear,  even  between  the  parties. 
He  who  enters  under  it,  in  truth  and  substance,  can  only  be  pos- 
sessed according  to  right,  prout  lex  postulat  If  he  has  a  freehold, 
he  is  in  as  a  freeholder;  if  he  has  a  chattel  interest,  he  is  in  as  a 
termor :  and  in  respect  of  the  freehold,  his  possession  inures  accord- 
ing to  right.  If  he  has  no  title,  he  is  in  as  a  trespasser ;  and  without 
224]  *any  re-entry  by  the  true  owner,  he  is  liable  to  account  for 
the  profits."  Mr.  Angell,  in  his  late  work  on  Limitations,  sec.  369, 
lays  down  the  general  rule,  that  whenever  the  right  of  entry  "is 
taken  away  by  the  lapse  of  the  prescribed  period,  the  consequence 
is,  that  no  action  of  ejectment  (the  privilege  of  bringing  which  is 
wholly  dependent  on  the  right  of  entry)  can  bo  sustained."  And 
he  adds:  "Indeed,  the  right  of  entry  and  the  right  to  maintain 
ejectment  are  so  much  alike,  in  legal  sense,  that  one  may  be  used 
in  that  sense  for  the  other." 

The  application  of  these  doctrines  to  the  case  in  hand  is  very 
obvious.  The  husband  having  a  freehold,  with  the  present  right  of 
exclusive  enjoyment,  and  the  wife  or  her  heirs  only  the  reversion, 
the  former,  of  course,  has  the  only  right  of  entry.  But  upon  this 
right,  and  upon  all  the  interest  the  husband  had  in  the  land,  the 
statute  has  had  its  full  operation  for  such  a  length  of  time  as,  in  the 
language  of  Lord  Mansfield,  to  give  "  a  positive  title  to  the  defendant," 
And  to  "take  away  his  (the  husband's)  right  of  possession."  The 
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defendant  is  now,  by  force  of  the  statute,  invested  with  all  that  the 
hnsband  formerly  had ;  and  as  the  wife  before  had  no  right  to  the  pos- 
session as  against  her  husband,  she  has  just  as  little  right  now  against 
one  invested,  by  operation  of  law,  with  all  his  rights  and  interests. 
The  exclusive  right  of  possession  which  before  belonged  to  the  hus-^ 
band,  has  been  lost  by  him  and  acquired  by  the  defendant;  and  as 
the  wife's  right  of  entry  before  was  postponed  to  the  termination  of* 
the  coverture,  it  can  not  now  accrue  at  an  earlier  period ;  and  until 
it  does  accrue,  it  is  perfectly  clear  no  action  of  ejectment  can  be 
maintained  predicated  upon  her  interest  in  the  land.  The  husband's 
right  of  entry,  then,  is  lost  by  him,  and  acquired  by  the  defendant; 
and  the  wife's  has  not  yet  accrued.  The  husband,  therefore,  has  no 
right  to  recover  alone,  because  he  has  no  title;  and  if  the  wife  could 
sue,  she  would  have  no  right  to  recover  alone,  because  she  has  na 
present  right  of  entry.  As  neither  has  any  right  upon  which  a 
recovery  can  be  had,  suing  *alone,  I  confess  myself  wholly  [SSft- 
unable  to  see  how,  by  joining  their  fortunes  together,  a  cause  of 
action  is  made. 

If  the  husband  had  conveyed  his  life  estate  by  deed,  or  it  had 
been  sold  for  his  debts,  no  one  would  for  a  moment  suppose,  that 
the  purchaser  could  be  dispossessed  by  an  action  brought  by  hus- 
band and  wife ;  although  she  had  not  joined  in  the  deed  in  the  one 
case,  and  was  no  party  to  the  judgment  in  the  other,  so  that  nothing 
but  the  estate  of  the  husband  had  passed.  And  yet  neither  mode 
would  more  effectually  take  away  his  right  of  possession,  and  invest 
another  with  a  more  perfect  title,  than  an  adverse  possession  for 
twenty  years.  Neither  is  better  understood  as  an  acknowledged 
method  of  losing  and  acquiring  a  right  to  real  property,  than  the 
operation  of  the  statute  of  limitations. 

The  statute  does  not  spend  its  force  upon  shadows ;  it  operates 
upon  substantial  interests,  and,  with  the  interest,  carries  all  the 
remedies  incident  to  th^  right.  It  has  had  its  effect,  in  this  instance, 
upon  the  estate  of  the  husband — has  divested  him  of  it,  and  given 
it  to  the  defendant ;  and  with  the  loss  of  the  estate,  has  deprived  him 
of  all  remedy,  in  whatever  form  pursued,  for  its  recovery.  It  has 
^ad  no  effect  upon  the  estate  of  the  wife.  The  defendant  has  got 
no  more  than  the  marriage  gave  to  the  husband,  and  holds  it  sub- 
ject to  all  the  contingencies  to  which  it  would  have  been  subject 
had  it  remained  in  his  hands.  While  the  life  estate  continues,  the- 
law  arms  her  with  appropriate  remedies  to  prevent  injuries  to  the- 
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reversion ;  and  when  it  terminates,  gives  her  the  benefit  of  the  ac- 
tion of  ejectment,  to  recover  the  possession.  It  must  terminate  with 
his  death,  if  she  survives  him ;  and  it  may  terminate  before,  by  his 
fault,  followed  by  a  divorce  j  and  under  our  statutes,  I  have  no  doubt, 
that  such  a  state  of  facta  as  would  warrant  a  court  of  chancery  in 
restoring  to  the  wife  the  rents  and  profits  of  her  lands,  by  placing 
them  in  the  hands  of  a  receiver,  would  give  the  receiver  the  remedy, 
by  ejectment,  to  recover  the  possession.  As  soon  as  she  has  the 
right  to  the  possession,  and  the  enjoyment  of  the  rents  and  profits, 
226]  the  law  gives  *her  this  action  to  recover  it.  But  the  statute 
of  limitations  was  never  intended  to  invest  her  with  an  estate  she 
had  not  without  it — to  give  her  a  right  of  entry  in  lands,  the  pos- 
session and  profits  of  which  belonged  exclusively  to  her  husband. 
Its  whole  object  and  purpose  is  accomplished,  when  it  is  made  to 
save  to  her  such  rights  as  she  has;  and  the  law  is  effectually  vindi- 
-cated  from  all  reproach,  when  it  gives  her,  at  all  times,  remedies 
adapted  to  the  redress  of  any  injury  she  may  sustain.  This  is  done 
by  affording  her,  while  her  estate  is  in  reversion,  reversionary  rem- 
edies ;  and  when  her  right  of  entry  arises,  the  possessory  remedy  by 
ej  ectment.  If  any  wrong  is  done  her,  by  the  principles  of  the  common 
law,  it  comes  of  investing  the  husband  with  a  life  estate  in  her  lands, 
entitling  him  to  the  possession,  and  not  from  refusing  her  a  remedy 
to  recover  the  possession,  the  right  to  which  she  has  voluntarily 
surrendered,  and  with  which  he  is  invested.  As  the  marriage  gave 
her  valuable  rights  in  the  property  of  the  husband,  and  bound  him 
to  the  payment  of  all  her  debts,  and  for  her  support  during  the 
<50verture,  the  old-fashioned  sense  of  justice  gave  him  this  right  to 
the  use  and  enjoyment  of  her  lands,  in  the  way  of  compensation. 
In  later  times,  some  devoted  champions  of  the  rights  of  women, 
have  arrived  at  the  conclusion  that  it  is  but  a  relic  of  barbarism, 
founded  upon  man's  tyranny  and  oppression,  which  demands  instant 
.abrogation.  It  may  be  so ;  I  do  not  undertake  to  decide  that  it  is 
not.  If  it  is,  the  power  of  correction  is  with  the  legislature,  and 
not  the  courts.  Until  that  body  acts,  we  must  be  content  to  per- 
form the  ungallant  duty  of  administering  the  law  as  we  find  it ;  and 
until  the  right  of  possession  is  taken  from  the  husband  and  restored 
to  the  wife,  we  can  not  very  consistently  hold,  that  a  remedy  which 
^oponds  wholly  upon  the  legal  right  of  possession,  can  be  successfully 
pursued,  in  right  of  the  wife,  against  one  who  has  acquired  the  hus- 
l)and's  legal  right  to  the  possession.  Indeed,  when  the  desired  re» 
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form  shall  take  place,  and  the  marriage  contract  shall  leave  the  wife 
in  the  full  enjoyment  of  all  her  rights  *of  property,  and  the  [227 
right  to  pursue  every  legal  remedy,  as  fully  and  effectually  as  though 
she  were  sole  and  unmarried,  it  may  be  worth,  while  to  consider, 
whether  she  should  not  assume  some  of  the  responsibilities  of  a 
feme  sole^  and  whether,  in  justice  to  others,  mule  and  female,  she 
should  be  exempted  from  the  operation  of  those  beneficial  statutes 
of  repose,  so  essential  to  the  security  of  titles,  and  permitted  to  dis- 
turb a  possession,  taken  in  the  honest  belief  of  a  perfect  right,  and 
upon  which  a  lifetime  of  labor  has  been  expended — as  is  very  often 
done,  and  may  possibly  be  attempted  in  this  case. 

But  all  this  belongs  to  the  law  as  it  might  be,  and  not  as  it  is» 
As  it  is,  according  to  our  understanding,  the  marriage  invests  the 
husband  with  a  freehold  estate  in  the  lands  of  the  wife,  entitling 
him  to  the  exclusive  possession  during  coverture ,  and,  independent 
of  the  statute  of  1846,  subject  to  be  conveyed  by  him,  taken  for  his 
debts,  or  Iqst  by  his  laches.  During  its  continuance,  he  alone  has 
the  right  of  entry,  and  consequently  the  right  alone  to  maintain  the 
action  of  ejectment  to  recover  the  possession,  when  it  is  wrongfully 
withheld  from  him.  And  although  he  may,  for  conformity,  join  the 
wife  with  him  in  the  demise,  it  is  still  upon  his  right  alone  that  a 
recovery  can  be  had ;  and  whatever  has  barred  that  right,  has  ef- 
fectually barred  the  action. 

This  view  of  the  subject  is  supported  by  the  decided  weight  of 
authority.  By  an  English  statute,  a  married  woman  is  allowed  five 
years  after  disability  removed,  within  which  to  enter  and  avoid  a 
fine  levied  during  the  coverture.  In  Doe  ex  dem.  Wright  v.  Plump- 
tree,  3  Barn.  &  Aid.  474,  the  action  was  brought  by  husband  and 
wife,  more  than  five  years  after  the  fine  was  levied — Best,  J.,  before 
whom  it  was  tried,  being  of  opinion  that,  although  the  wife  of  the 
lessor  of  the  plaintiff,  if  she  survived  him,  would  be  entitled  to  enter 
within  five  years  after  his  death,  yet  that  her  husband,  not  having 
made  an  entry  or  brought  his  action  within  the  time  prescribed,  was 
barred  by  the  fine,  directed  the  jury  to  find  a  verdict  for  the  defend- 
ant. The  paintiff  s  ^counsel  moved  for  a  new  trial,  and  con-  [228 
tended  that  the  husband,  who  claimed  in  right  of  his  wife,  might  en  - 
ter  at  any  time  during  the  coverture.  But,  the  report  states,  "  the 
court  were  clearly  of  opinion  that  the  husband,  not  having  entered 
within  the  five  years  after  his  right  accrued,  was  barred  by  the  fine." 

Watson  and  wife  t?.  Watson,  10  Conn.  77,  is  one  of  the  earliest 
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cases  to  be  found  in  the  American  reports.  It  is  only  important  as 
presenting,  in  a  forcible  manner,  the  reasons  upon  both  sides  of  the 
question.  Five  judges  sat  upon  the  hearing ;  two  (Judges  Daggett 
and  Bissell)  concurred  in  opinion,  that  the  action  was  not  barred ; 
while  two  others  (Church  and  Williams)  thought  differently;  and 
the  fifth  (Judge  Peters)  gave  no  opinion.  In  the  opinion  of  the 
former,  it  is  conceded  that  the  statute  had  barred  the  rights  of  the 
husband;  but  it  is  asserted  that  this  right  is  merely  incidental  to  the 
estate  of  the  wife,  growing  out  of  the  coverture,  and  not  investing 
him  with  any  distinct  legal  estate;  that  their  interests  are  not 
separate,  in  such  a  sense  that  he  can  be  barred,  without  directly  af- 
fecting her  substantial  rights ;  that  she  mtist  join  with  him  in  the 
action ;  and  a  denial  of  her  right  to  recover  would  be  to  hold  that 
no  person  under  disability,  after  the  prescribed  time  had  elapsed, 
could  maintain  an  action  until  the  disability  was  removed.  And  to 
distinguish  it  from  the  English  cases  relating  to  fines,  it  is  claimed 
that  a  fine  is  a  species  of  conveyance  which  passes  the  wbole  right, 
and  operates  by  way  of  bar  to  the  right  of  property j  while  the  statute 
of  limitations  is  a  bar  to  the  remedy  only. 

It  is  evident  that  this  whole  argument  is  built  upon  the  denial  of 
-any  distinct  estate  in  the  husband,  capable  of  separation  from  that 
remaining  in  the  wife.  This  is  certainly  opposed,  not  only  to  the 
teachings  of  every  elementary  author,  but  to  the  decision  in  Can- 
by's  Lessee  i?.  Porter,  already  cited.  It  is  there  expressly  asserted 
to  be  a  legal  estate  of  freehold  for  the  joint  lives  of  husband  and 
wife;  and  it  never  has  been  doubted  that  it  might  be  separated, 
229]  without  her  consent,  from  her  estate  in  reversion,  by  *hifl 
conveyance,  or  by  being  siezed  for  his  debts.  So  far  from  her  being 
an  indispensable  party  to  the  action  to  recover  the  possession,  it  is 
well  settled  that  it  may  be  recovered  upon  his  demise  alone ;  while 
the  position  in  respect  to  the  operation  of  the  statute  of  limitations, 
is  directly  opposed  to  the  doctrine  of  Lord  Mansfield,  in  the  leading 
case  of  Atkyns'  Lessee  v.  Horde,  where,  as  we  have  seen,  it  is  held 
not  a  bar  to  the  action  or  remedy  of  the  plaintiff  only,  but  takes 
away  his  right  of  possession^  and  confers  a  positive  title  upon  the  de- 
fendant; and  to  the  numerous  cases  in  which  it  has  been  held  to 
confer  a  perfect  right  of  entry,  enabling  the  occupant  to  recover  in 
ejectment  without  other  evidence  of  title.  Chiles  v.  Jones,  4  Dana, 
483 ;  Larman  v.  Huey,  13  B.  Mon.  447;  Breeding  v.  Taylor,  lb.  482. 
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It  is  certainly  true,  that  a  person  under  disability  may  sue  at  any 
time  during  its  continuance,  and  need  not  wait  until  it  has  termi- 
nated. Ang.  on  Lim.,  sec.  195.  But  a  capacity  to  sue  and  enforce 
Buch  rights  as  a  person  in  such  situation  may  have,  is  one  thing; 
and  the  question  whether  he  has  such  rights,  adapted  to  the  remedy 
sought,  as  will  enable  him  to  succeed,  is  quite  another  and  different 
thing.  While  the  statute  protects  the  one,  it  makes  no  attempt  to 
confer  the  other.  The  rights  of  such  persons,  as  well  as  others,  to 
property ;  must  be  sought  elsewhere,  but  when  found  to  exist,  they 
are  not  to  be  lost  or  forfeited  by  a  failure  to  enforce  them. 

These  positions  are  all  examined  with  marked  ability  in  the 
opinion  of  Judge  Church ;  and  he  arrives  at  the  conclusion,  that  by 
the  common  law,  the  husband  has  a  freehold  interest  in  the  lands 
of  the  wife,  giving  him  a  vested  estate  in  possession,  and  the  right 
of  entry,  and,  necessarily,  postponing  the  right  of  entry  to  the  wife 
and  her  heirs,  until  after  coverture  ended.  That  upon  this  right  of 
entry  the  statute  operates,  and  that  "  to  hold  otherwise,  would  be  to 
olaim  the  strange  doctrine,  that  there  may  be  a  freehold  estate  in 
possession  without  a  seizin  of  it ;  or  that  there  may  be  a  seizin 
without  a  possibility  of  disseizin."  That  during  *the  cover-  [S30 
ture,  he  has  the  entire  control  of  the  estate,  is  entitled  to  the  rents 
And  profits ;  it  is  subject  to  his  disposition,  liable  to  his  debts,  and 
may  be  lost  by  his  laches ;  and  whether  the  right  of  entry  is  lost  in 
the  one  way  or  the  other,  it  equally  bars  all  interests  during  the  ex- 
istence of  the  particular  estate.  That  he  can  not  restore  himself  to 
his  lost  and  forfeited  rights,  by  joining  his  wife  with  him  in  the  ac- 
tion ;  that  if  a  recovery  is  had,  it  is  his  recovery ;  he  alone  is  let 
into  the  present  and  future  possession  of  the  land,  and  recovers  the 
mesne  profits  as  damages. 

McDowell  v.  Potter,  8,  Barr  189,  was  an  action  brought  by  hus- 
band and  wife  to  recover  the  proceeds  of  a  legacy,  collected  by  the 
•defendant,  belonging  to  the  wife.  More  than  six  years  having 
elapsed  since  it  was  received,  and  the  statute  being  pleaded,  one  of 
the  questions  arising  was,  whether  the  action  was  barred.  The 
•court  held  that  it  was,  notwithstanding  the  plaintiffs  gave  evidence 
that  the  husband  had  always  treated  it  as  the  separate  property  of 
the  wife.  They  admit  the  right  of  the  wife,  if  she  should  survive 
the  husband,  to  sue  for  and  recover  the  money,  within,  six  years 
after  disability  removed ;  but  as  a  recovery  in  this  action  would 
inure  to  bis  benefit,  and  reduce  the  money  to  his  possession,  they 
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considored  the  action  as  his  and  not  hers,  and  the  delay  as  his  fanlt^ 
effectually  barring  all  his  rights.  If  it  should  be  admitted  that  the- 
doctrine,  in  this  case,  was  pressed  too  far,  and  that  the  wife  stood 
in  a  position  to  derive  some  legal  benefit  from  the  recovery,  either 
by  its  inuring  to  her  sole  benefit  under  the  arrangement,  or  through 
her  rights  of  survivorship ;  still,  its  force  is  not  impaired,  when  ap- 
pliid  to  a  case  like  this,  where  no  attempt  to  surrender  the  marital 
right  exists,  and  where  the  remedy  goes  no  deeper  than  the  hus- 
band's exclusive  right  to  the  possession,  and  entitling  him  alone  ta 
all  the  fruits  of  the  judgment,  direct  and  incidental. 

The  very  question  upon  which  this  case  depends,  has  been  re- 
peatedly decided  in  favor  of  the  bar,  by  the  court  of  appeals  in 
Kentucl^.  Neal  v.  Eobertson,  2  Dana,  86 ;  Downing  v.  Ford, 
231]  *9  Dana,  391 ;  Gill  v.  Fauntleroy,  8  B.  Mon.  186 ;  Davis  r. 
Trigle,  lb.  542;  Sharp .u.  Head,  11  B.  Mon.  277. 

The  point  was  first  presented  in  the  case  cited  from  2  Dana.  The 
act  which  governed  thet  case  provided  that "  the  limitation  prescribed 
in  this  act  shall  not  extend  to  femes  covert^  etc. ;  but  such  persons 
shall  be  at  liberty  to  institute  such  suits  at  any  time  within  seven 
years  after  their  disabilities  are  removed."  The  court  say :  "  There 
is  nothing  in  this  language  which  does,  of  itself,  constitute  a  savings 
in  favor  of  the  husband,  so  as  to  prevent  his  being  barred.  If  there 
be  such  saving,  it  must  result  from  the  general  principles  of  law,  in 
order  the  better  to  secure  and  preserve  the  right  of  the  wife.  We 
are  not  aware  of  any  principle  that  will  so  operate." 
"  The  saving  was  not  intended  to  guard  his  interests  against  the 
effect  of  his  own  laches,  but  to  save  hers,  so  far  as  they  were  sepa- 
rate and  disconnected  from  his.  We  do  not  perceive  wherein  their 
interests  are  so  intimately  blended,  as  indispensably  or  even  neces- 
sarily to  require  an  enforcement  of  her  right  in  his  lifetime.  Their 
interests  are  so  far  divisible,  that  he  can  maintain  a  suit  in  his  own 
name  alone  for  the  land,  and  can,  by  his  separate  deed,  alienate  it 
during  their  joint  lives.  So  where  a  recovery  is  had  in  a  suit 
brought  by  both,  it  is  still  for  his  sole  benefit  during  his  life.  As, 
then,  the  recovery  is  for  his  sole  benefit,  and  as  his  separate  aliena- 
tion bars  a  recovery,  on  a  demise,  in  the  names  of  both,  no  good 
reason  is  perceived  why  he  should  be  permitted  to  avail  himself  of 
the  savirg  in  favor  of  the  wife,  to  protect  him  against  the  effects  of 
laches  in  this,  more  than  in  any  other  description  of  cases." 

The  case  of  Sharp  and  Wife  v.  Head  was  decided  as  late  as  1850. 
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It  was  an  action  of  ejectment,  brought  on  the  demise  of  husband 
and  wife,  to  recover  lands  that  had  descended  to  her  daring  the 
coverture.  The  statutory  bar  had  run  against  the  husband,  and 
the  court  held  the  action  barred.  They  say :  "  He  might,  as  hus- 
band, have  maintained  ejectment,  on  a  demise,  in  *his  own  [232 
name,  and  have  recovered  for  his  sole  benefit  during  their  joint 
lives,  because  he  had  an  interest  and  legal  title  during  the  joint 
lives  of  himself  and  wife.  As  against  him  the  statute  continued  to 
run.  Uniting  his  wife's  name  with  his,  whilst  it  did  not  prejudice 
her  rights,  did  not  aid  him." 

A  similar  ruling  seems  to  have  been  made  by  the  Supreme  Court 
of  Tennessee,  in  the  case  of  Guion  v.  Anderson,  8  Hump.  325. 

I  have  carefully  examined  the  several  statutes  upon  which  these 
decisions  were  made,  and  find  nothing  in  them  materially  difierent 
from  the  saving  clause  in  section  2  of  our  act  of  1831,  upon  which 
the  rights  of  the  parties  in  this  case  are  made  to  depend. 

2.  The  plaintiffs  are  not  helped  by  the  act  of  July  4,  1846,  in  re- 
lation to  the  interests  of  husbands  in  the  estate  of  their  wives. 
Swan's  Eev.  Stat.  712.  Indeed,  there  is  reason  to  believe,  if  we  are 
permitted  to  look  beyond  the  agreed  statement  into  the  evidence 
filed  in  the  ease,  that  the  bar  had  intervened  long  before  the  pass- 
age of  that  act  J  and  it  is  at  least  doubtful,  from  the  statement 
istelf,  whether  a  fair  construction  does  not  lead  to  the  same  result. 
It  shows  the  defendant's  possession  to  have  been  continued  more 
than  twenty-one  years ;  and  as  the  obligation  is  upon  the  plaintiffs 
to  bring  themselves  within  the  exception,  it  may  be  doubtful 
whether  this  ambiguity  should  not  operate  against  them  and  in 
favor  of  the  defendant,  and  authorize  us  to  assume  as  much  more  as 
would  be  necessary  to  carry  the  case  back  of  the  passage  of  that 
law.  But  the  statute  has  in  no  manner  altered,  diminished,  or  re- 
stricted the  interest  and  estate  which  the  husband  acquires  in  the 
lands  of  the  wife.  It  is  still  an  estate  of  freehold,  entitling  him  ta 
the  possession,  and  while  his  interests  alone  are  in  question,  may  be 
lost  by  his  laches,  as  fully  and  effectually  as  before  the  statute  was 
passed.  It  has  very  wisely  provided  that  it  shall  not  be  conveyed 
by  him,  unless  she  joins  in  the  deed,  nor  taken  for  his  debts.  In 
other  words,  it  shall  not  be  placed  beyond  her  reach,  in  case  it  is 
needed  for  her  comfortable  support,  *as  it  might  be  if  he  was  [23S 
permitted  to  convey,  or  it  was  subject  to  be  sold  for  his  debts. 

But  it  is  her  rights^  and  not  his,  the  statute  was  designed  to  pro* 
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tect ;  and  as  the  statute  does  not  take  from  the  adverse  occupant 
the  rights  the  statute  of  limitations  was  intended  to  confer  for  his 
protection,  we  do  not  feel  authorized  to  deny  him  the  benefit  of  that 
protection,  unless  such  a  case  is  made  as  would  entitle  the  wife  to 
the  use  of  the  property  as  against  the  husband.  While  the  inter- 
ests of  the  husband  are  alone  presented,  they  must  be  made  subser- 
vient to  the  paramount  rights  of  the  adverse  occupant. 

Judgment  for  the  defendant, 

Thurman,  C.  J.,  and  Bartlet,  J.,  dissented. 


Lessee  of  Thompson's  Heies  v.  David  Casson. 

Ejectment.    Beserved  in  Licking  county. 

Eannet,  J.  This  case  is  submitted  to  the  court  upon  the  same 
state  of  facts,  and  is  brought  to  recover  a  portion  of  the  same  tract 
of  land,  as  in  the  foregoing  case  of  Lessee  of  Thompson  v.  Green. 
The  opinion  in  that  case,  therefore,  disposes  of  this.  There  must 
be  a  judgment  for  the  defendant. 


234]  *James  Parks  v.  The  State  ot  Ohio. 

It  is  not  essential  that  the  record,  of  the  conviction  of  a  person  of  the  crime 
of  murder,  should  set  out  and  show  expressly  that  the  grand  jurors,  who 
returned  the  indictment,  had  the  requisite  qualification  of  electors  of  the 
county. 

Where  a  motion  is  made  for  a  new  trial,  in  a  criminal  case,  on  the  ground  that 
one  of  the  petit  jurors  had,  previous  to  his  being  called  on  as  a  juror,  ex- 
pressed his  opinion  that  the  accused  was  guilty,  although,  when  interrogated 
in  the  jury-box  before  being  sworn,  he  answered  that  he  had  neither  formed 
nor  expressed  any  opinion  on  the  subject:  it  is  essential  that  the  motion 
should  be  supported  by  an  affidavit*  showing  that  the  fact  of  such  objection 
was  unknown,  either  to  the  accused  or  his  counsel,  at  the  time  the  jury  wat 
impaneled. 
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Motion  for  the  allowance  of  a  writ  of  error. 

The  case  is  stated  in  the  opinion  of  the  court. 

H.  Griswold,  for  Parks,  made  the  following  points  : 

I.  The  names  of  the  grand  jury  which  found  the  indictment  must 
appear  on  the  record,  and  a  plea  that  one  of  the  members  had  not 
the  proper  qualifications  is  a  good  plea.  The  record  must  show  that 
the  jury  was  a  competent  jury. 

n.  One  of  the  petit  jurors  was  disqualified  because  of  his  having 
previously  formed  and  expressed  an  opinion  as  to  the  guilt  of  the 
prisoner.  In  order  to  obtain  a  new  trial,  it  is  sufficient  to  show 
that  such  disqualification  existed  at  the  time  when  the  jury  was 
impaneled.  It  is  not  necessary,  on  the  motion  for  a  new  trial,  to 
show,  by  affidavit,  that  the  prisoner  had  no  knowledge  of  its  exist- 
ence at  the  time.  In  a  criminal  case,  a  defendant  can  not  waive  his 
right  to  a  trial  by  a  full  jury ;  neither  can  he,  by  mere  silence, 
waive  his  right  to  a  trial  by  twelve  competent  jurors. 

*B  ARTLEY,  J.  This  is  an  application  for  the  allowance  of  a  [236 
writ  of  error,  to  reverse  the  judgment  of  the  court  of  common 
pleas  of  Cuyahoga  county,  on  an  indictment  against  James  Parks, 
alias  James  Dickinson,  for  thfe  crime  of  murder  in  the  first  degree. 
At  the  December  term  of  the  court  of  common  pleas  of  Summit 
county.  Parks  was  convicted  on  the  same  indictment,  and  sen- 
tenced to  the  punishment  of  death.  This  judgment  having  been 
reversed,  on  writ  of  error,  in  the  Supreme  Court,  and  the  cause  re- 
manded for  further  proceedings,  the  venue  was  changed,  and  the 
cause  transferred  to  the  common  pleas  of  Cuyahoga  county.  At 
the  February  term,  1855,  of  the  court  last  mentioned,  the  cause 
was  again  tried,  and  the  accused  convicted  of  the  crime  of  murder 
in  the  first  degree.  And  application  is  now  made  for  the  allowance 
of  a  writ  of  error,  to  reverse  the  judgment  of  the  common  pleas 
of  the  county  of  Cuyahoga,  upon  the  following  grounds : 

1.  That  the  record  does  not  show  that  the  grand  jurors,  by 
whom  the  indictment  was  found,  had  the  requisite  qualifications  of 
electors;  and, 

2.  That  the  court  of  common  pleas  overruled  a  motion  for  a 
new  trial,  founded  on  the  fact  that  one  of  the  petit  jurors  had,  pre- 
vious to  his  having  been  called  as  a  juror,  expressed  his  opinion 
that  the  accused  was  guilty. 

It  is  true,  that  the  statute  requires,  that  the  grand  jurors  should 
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Lave  the  qualification  of  electors  of  the  county ;  and  although  it  iff 
essential  that  the  record,  in  a  criminal  case,  should  disclose  th& 
names  of  the  grand  jurors,  by  whom  the  indictment  was  found,  it 
is  not  requisite  that  this  statutory  qualification  of  the  jurors  should 
be  alleged.  It  has  been  hold,  that  the  fact  of  the  want  of  this  quali- 
fication in  the  grand  jury,  might  be  set  up  as  a  defense,  by  way  of 
special  plea.  17  Ohio.  This  defense  not  being  involved  in  the  is- 
sue made  by  the  plea  of.  not  guilty,  it  must  precede  that  plea,  and 
can  only  be  made  available  by  special  plea.  After  a  verdict  for  the^ 
state,  on  the  plea  of  not  guilty,  as  in  this  case,  the  accused  can  not 
236]  go  back  and  make  a  question,  in  ^regard  to  the  qualification 
of  the  grand  jurors,  not  apparent  on  the  record. 

The  other  error  assigned,  is,  that  the  conrt  of  common  pleas 
should  have  granted  a  new  trial,  on  the  ground,  that  one  of  the 
petit  jurors  had,  previous  to  his  having  been  called  on  as  a  juror, 
expressed  his  opinion  that  the  prisoner  was  guilty.  The  motion 
for  a  new  trial,  however,  was  not  supported  by  any  evidence,  show- 
ing, by  affidavit  or  otherwise,  that  the  fact  of  such  objection  to  the 
jnror  was  unknown  to  the  defendant  or  his  counsel,  at  the  time  the 
jury  was  impaneled.  The  defendant  was  bound  to  avail  himself  of 
every  objection  to  the  jurors  known  at  the  time  of  the  impaneling 
of  the  jury ;  and  he  could  not  be  allowed  to  reserve  an  objection 
of  this  kind  to  a  juror,  until  after  verdict  against  him,  and  then 
make  it  a  ground  for  a  new  trial.  For  this  reason,  it  was  essential, 
in  order  to  make  this  objection  to  the  juror  available  on  the  motion 
for  a  new  trial,  that  it  should  have  been  shown,  by  affidavit  or 
otherwise,  that  the  objection  was  unknown,  either  to  the  accused  or 
his  counsel,  at  the  time  the  jury  was  impaneled. 

The  allowance  of  the  writ  is  therefore  refttsed. 


John  Sidls  v,  John  Maxwell  zt  al. 

The  object  of  the  statute  reqniring  the  record  of  mortgages,  being  noHce  to 
persons  other  than  those  who  are  parties  to  the  instmment,  a  mortgage  may 
be  yalid  and  binding  as  such  without  record,  as  between  the  parties  to  the 
instmment. 

The  ezecution  of  a  mortgage  is  the  act  of  a  mortgagor,  bat  the  filing  it  for 
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record  is  exclusively  the  act  of  the  mortgagee,  not  requiring  the  assent  of 
the  former,  and  not  in  reality  a  part  of  the  execution  of  the  instrument. 
The  language  of  the  court  in  the  case  of  Holliday  v.  The  Franklin  Bank  of 
Columbus,  16  Ohio,  533,  declaring  *'  that  the  delivery  of  a  mortgage  for  rec- 
ord is  a  part  of  the  execution  of  the  instrument,  and  that,  before  the  fiUng 
•for  record,  a  mortgage  has  no  validity,  either  in  law  or  in  equity,"  [237 
must  be  received  with  the  qualification  that  it  has  exclusive  reference  to 
the  effect  of  the  instrument  as  to  those  not  parties  to  it. 

This  is  a  proceeding  in  chancery,  in  which,  among  other  things, 
•partition  of  certain  real  estate  is  prayed  for,  and  the  question  of 
the  validity  of  a  mortgage  on  the  premises  presented. 

The  heirs  of  Ann  Eobinson,  deceased,  and  also  Daniel  Heltzler, 
-are  made  defendants ;  the  former  as  the  owners  of  the  fee  of  the 
undivided  fifth  part  of  the  lands  in  question,  and  the  latter  as  the 
-holder  of  a  mortgage  lien  upon  the  same  interest.  It  appears  that 
Heltzler  was  the  holder  of  a  note  against  James  Eobinson,  the  hus- 
band of  said  Ann  Robinson,  deceased,  for  two  thousand  dollars,  on 
which  John  White,  deceased — ^the  ancestor  of  said  Ann,  from  whom 
said  lands  descended  to  her — had  been  security.  And  in  order  to 
release  the  administrators  of  the  estate  of  White,  and  enable  them 
to  make  final  settlement  without  paying  the  note,  Heltzler  con- 
sented to  the  erasure  of  White's  name  from  the  note,  and  took,  in 
lieu  of  the  personal  security,  this  mortgage,  executed  by  James 
Eobinson  and  his  wife,  the  said  Ann  Eobinson,  dated  May  30, 1846. 
It  was  acknowledged,  at  the  time  of  its  date,  in  due  form,  except 
that,  in  the  certificate  of  the  wife's  acknowledgment,  there  occurred 
an  omission  of  the  words,  "  by  me^  separate  and  apart  from  Tier  said 
husband^  Thus  acknowledged,  the  mortgage  was  delivered  for 
record  on  the  3d,  and  recorded  on  the  4th  of  June,  1846.  Imme- 
diately after  the  record,  the  omission  in  the  justice's  certificate  was 
discovered;  whereupon  Eobinson  and  wife  re-acknowledged  the 
■exei^ution  of  the  mortgage  before  the  same  officer,  who  adopted  his 
former  certificate,  by  interlining  the  words  omitted,  and  changing 
the  date  from  the  30th  of  May  to  the  2d  of  June;  and  as  thus  ac- 
knowledged, the  mortgage  was  not  recorded  until  the  15th  of  De- 
cember, 1860,  which  was  after  the  death  of  Ann  Eobinson. 
*It  appears  that  the  land  was  held  in  the  right  of  Ann  Rob-  [238 
inson^  and  descended  to  her  heirs;  and  the  whole  controversy  sub- 
mitted for  decision  here,  relates  to  the  validity  of  the  mortgage 
;figainst  the  heirs  of  Ann  Eobinson,  deceased. 
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Wm.  White,  for  Daniel  Heltzler,  one  of  the  defenda 
following  points : 

I.  A  mortgage  is  good  against  the  mortgagor  with( 
corded.  The  law,  providing  that  a  mortgage  shall  ta! 
the  time  of  delivery  for  record,  construed  with  a  view 
has  reference  to  the  rights  and  claims  of  third  person 
the  parties  to  the  instrument.  This  proposition  is  no 
with  the  former  decisions  of  the  Supreme  Court.  La 
al,  10  Ohio,  415 ;  Stansel  v.  Eoberts,  13  Ohio,  148 
Combs  et  al.,  14  Ohio,  428.  The  case  of  Holliday  r.  F 
of  Columbus  et  al.,  16  Ohio,  533,  affirms  the  points  de 
ham  V.  Combs  et  al.  The  manifest  meaning  of  the  j 
ing  the  opinion  in  HoUiday  v.  Franklin  Bank,  is  appa 
decision  in  White  i?.  Denman,  made  at  the  same  ter 
59;  1  Ohio  St.  112.  The  recording  of  the  instrume 
sense  be  said  to  form  part  of  its  execution,  as  betwee 
although  it  may  reasonably  be  regarded  as  incomplet 
public  by  record,  as  to  the  rights  of  third  persons, 
its  record  may  be  said  to  form  part  of  its  execution. 
512 ;  1  Dallas,  434 ;  Purdon's  Digest,  163,  see.  8;  Le^ 
Dallas,  450;  4  Dallas,  153;  Purdon's  Digest,  172; 
Eawle,  167;  Conn.  Stat.  390,  391;  14  Conn.  46;  4 
168-171. 

II.  If  an  unrecorded  mortgage  be  operative  as  a  c 
as  to  create  an  incumbrance  on  land  against  the  moi 
living,  it  will  be  equally  so  against  his  heirs  at  law, 
cease.  Bond's  Lessee  u.  Swearingen,  1  Ohio,  311 ; 
Clair's  Heirs  et  al.,  6  Ohio,  227,  238-240. 

239]  *III.  The  execution  of  the  mortgage  and  its  d 
mortgagee  invest  him  with  authority  to  cause  it  to  be  f 
at  any  time.  From  the  time  of  its  filing,  it  become 
against  the  heirs  as  it  would  have  been  against  the  j 
had  been  living.  Such  authority,  being  a  power  coi 
interest,  is  not  limited  for  its  execution  to  the  life  of  tl: 
is  irrevocable.  Bergen  v.  Bennett,  1  Caine's  Cas.  in  I 
Ecusmaniere's  Adm'r,  2  Mason,  244;  1  Parsons  on  Coi 
2  Kent's  Com.  643,  644,  side  pages;  Knapp  r.  Alvo 
Ch.  208;  23  Pick.  330,  332,  333. 

IV.  The  only  examination  of  the  wife  authorized  ar 
the  officer  taking  the  acknowledgment,  by  the  statuti 
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rate  and  apart  from  her  husbaod.  Where  the  officer  certifies  that 
she  was  examined,  and  the  contents  made  known  to  her,  etc.,  it  is  to 
he  presumed  that  the  examination  certified  to  have  been  made  was 
a  separate  one.  Stevens  v.  Doe  ex  dem.  Henry,  6  Blackford,  475 ; 
"Watson  V.  Clendenin  et  al.,  lb.  477;  Lessee  of  Ward  v.  Barrow,  2 
Ohio,  241. 

Bartley,  J.  The  only  question  for  determination  in  this  case  is 
that  of  the  validity  of  the  mortgage,  as  between  the  heirs  of  Ann 
Robinson,  deceased,  and  Heltzler,  the  mortgagee.  The  claim  that 
the  mortgage  is  ineffectual,  is  founded  on  the  supposed  construd^ion 
heretofore  given  to  the  statute  of  1831,  and  the  amendatory  act  of 
1838,  which  declare  "that  mortgage  deeds  shall  take  effect,  and 
have  preference,  from  the  time  the  same  are  delivered  to  the  recorder 
of  the  proper  county  for  record."    Rev.  Stat.  310,  311. 

If  the  mortgage  were  operative  against  Ann  Robinson  in  her  life- 
time, it  must  be  equally  so  against  her  heirs;  for,  so  far  as  the  in- 
heritance is  concerned,  the  heirs  stand  in  the  shoes  of  the  ancestor, 
and  can  take  no  other  interest  or  estate  than  that  which  she  pos- 
scsBed ;  and  if  the  mortgage  was  valid  to  her,  they  are  estopped  by 
her  deed. 

*Eveiy  statute  must  be  construed  according  to  its  intent,  [240 
and  with  reference  to  the  mischief  to  be  prevented,  and  the  remedy 
provided.  The  manifest  object  of  the  statute  requiring  the  record 
of  mortgages,  is  notice  of  the  incumbrances  created ;  and  of  course, 
this  notice  has  reference  to  persons  other  than  those  who  are  parties 
to  the  instrument.  No  sensible  object  could  be  accomplished  in 
subjecting  persons  to  the  expense  of  this  public  record,  with  a  view 
of  notice  to  the  parties  themselves.  The  provision  of  the  statute, 
therefore,  declaring  that  mortgages  shall  take  effect  and  have  prefer- 
ence from  the  time  of  their  delivery  for  record,  has  reference  to  the 
rights  of  persons  other  than  the  parties  to  the  instruments,  and  was 
designed  to  regulate  and  fix  with  certainty  the  priority  of  right 
among  incumbrances.  The  expression  which  has  been  used  in 
some  of  the  reported  decisions  in  this  state,  "that  the  delivery  of  a 
mortgage  for  record  is  part  of  the  execution  of  the  instrument,"  is 
not  strictly  correct.  All  the  decisions  in  which  this  language  is 
used,  determine  simply  the  effect  of  the  mortgage  in  relation  to  its 
giving  a  preference  over  other  lienholders.  The  case  of  Holliday 
17.  F]*ankliu  Bank  of  Columbus  et  al.,  16  Ohio,  532,  in  which  the 
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court  in  this  respect  is  the  most  unguarded,  and 
fication,  simply  determines  that  a  mortgage,  previous 
br  record,  has  no  effect,  either  at  law  or  in  equity, 
[uent  judgment.  The  result  of  all  the  decisions  on 
simply,  that  a  mortgage  does  not  take  effect  as  a 
ment,  or,  in  other  words,  does  not  take  effect  in 
pity  over  subsequently  acquired  liens,  until  it  is  de- 
►rd.  In  reality,  the  delivery  of  the  mortgage  for 
)art  of  the  execution  of  the  instrument.  The  requi- 
cution  of  mortgages  are  especially  prescribed  in  the 
Kccution  and  acknowledgment  of  a  mortgage  is  the 
agor — the'delivery  of  it  requires  the  concurrence  of 
nd  the  mortgagee ;  but  the  filing  it  for  record  is  ex- 
^ct  of  the  mortgagee.  Indeed,  by  the  express 
e  of  the  statute,  the  instruments  required  to  be  re- 
uted  mortgages.  The  execution  and  delivery  of  a 
tended  to  divest  the  mortgagor  of  his  estate,  and  the 
mortgage  to  give  notice  to  the  world  of  its  existence, 
age  is  valid  and  binding  as  such  without  record,  as 
'.sto  the  instrument.  And  the  delivery  of  it  for  record 
y  the  act  of  the  mortgagee,  not  requiring  the  assent 
)r,  or  being  in  reality  any  part  of  the  execution  of 

it  will  become  operative  as  to  third  persons  only 
for  record,  although  such  delivery  be  after  the  death 
r.  In  the  case  of  White  v.  Denman,  16  Ohio,  59,  it 
although  an  instrument  of  writing  defective  in  its 
mortgage,  by  having  but  one  subscribing  witness, 
t  up  to  defeat  a  subsequent  lienholder,  yet,  that  as 
'ties  to  the  instrument,  it  will  be  regarded  in  equity 
alid  mortgage.  The  mortgage  in  question,  there- 
md  valid  instrument  against  the  heirs  of  the  mort- 
)inson. 
}r  of  Daniel  Heltzer,  and  cause  remanded  for  further 
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Ernestine  Schefeblino  (by  heb  next  fbibnd)  v.  William  'Kxtbv^ 

MAN   £T  AL. 

-An  ante-nnptial  contract  entered  into  in  Germany,  according  to  the  laws  of  that 
country,  by  which  the  husband,  for  a  valuable  consideration,  agreed  thafc 
all  the  property  of  the  intended  wife,  which  she  then  owned,  or  which  they 
might  mutually  acquire  during  coverture,  should  be  the  property  of  the 
wife,  is  not  contrary  to  the  policy  of  our  laws,  and  will  be  enforced  in  this 
country. 

"Snch  property  can  not  be  taken  on  execution  in  this  country  to  satisfy  the  debt 
of  the  husband. 

XTpon  a  bill  in  chancery,  filed  by  the  wife,  by  her  next  friend,  for  the  purpose 
of  ei^oining  a  creditor  of  the  husband  from  selling  such  property  on  exe- 
cution, the  court  will,  by  injunction,  restrain  such  sale. 

*BiLL  IN  Chanceby  ;  reserved  in  Montgomery  County.  [242 

This  bill  is  filed  to  restrain  the  sale  of  chattels,  taken  in  execu- 
tion as  the  property  of  the  husband  of  the  complainant,  upon  a 
judgment  in  favor  of  Huffman.  She  claims  that  the  property  is 
hers  by  virtue  of  an  ante-nuptial  contract,  entered  into  in  Germany 
by  her  and  her  husband,  before  they  emigrated  to  this  country,  a 
translation  of  which  contract  is  here  inserted : 

[hessian  bevenite  stamp.] 

Obernkirchbn,  March  31, 1838. 

Present,  the  assessor  of  the  court — Gleim. 

At  our  court-house  appeared  the  miller  and  tenant,  Henry  Chris- 
1x>pher  Scheferling,  from  the  windmill  at  this  place,  a  native  of 
Colshorn,  district  of  Burgdorf,  and  kingdom  of  Hanover,  thirty- 
two  years  old,  as  the  betrothed  of  Ernestine  Ebeling,  widow  of  the 
windmiller  Kunnecke,  forty-two  years  old,  and  also  from  the  wind- 
mill at  this  place,  and  stated  as  follows : 

Voluntarily,  and  without  compulsion,  we  have  resolved  to  enter 
into  a  matrimonial  connection ;  and  whereas, 

1.  My  (Scheferling's)  right  to  acquire  property,  and  also  that  I 
am  tenant  at  this  place,  is  certified  to  in  Appendix  I;  and  whereas, 

2.  My  (Scheferling's)  father,  the  old  father  Heinecke,  Christopher 
Scheferling,  at  Colshorn,  has  given  his  consent  to  this  marriage,  ray 
mother  being  dead — ^all  of  which  will  appear  from  Appendix  li  ; 
and  whereas, 

3.  My  (Ernestine's)  mother,  the  unmarried  Wilhelmine  Ebelingi 
No.  9  at  Kolfshagen,  has  also  given  her  consent  to  this  maiiiage,  as 
will  appear  from  Appendix  III;  and  whereas, 
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I  appointment  of  a  guardian  for  my  (Ernestine's)  children 
r  marriage,  in  the  person  of  the  master  saddler,  Dietrich 
and  also  the  demise  of  my  husband  some  eighteen  months 
known  to  the  court  from  the  guardian's  docket;    and 

s  payment  of  the  entrance  money  by  me  (Scheferling)  ap- 
m  Appendix  IV,  and  the  payment  of  the  hospital  tax  from 
X  V;  and  whereas, 

jre  exists  no  consanguinity  between  us : 
bre,  we  pray  that  this  notice  of  our  marriage  may  be  con- 
y  the  court. 

ard  to  our  property  we  agree  as  follows : 
it  if  I  (Scheferling)  should  die  first,  my  affianced  (Ernes- 
.11  inherit  all  ray  property;  but  if,  at  the  time  of  her  death, 
all  be  children  or  descendants  living  from  this  marriage, 
not  deprive  them  of  said  property. 

It  if  I  (Ernestine)  should  die  first,  he  (Scheferling)  shall 
innually  for  his  support,  and  in  full  satisfaction  for  all 
>T  property  acquired  during  our  marriage, 
i)  The  little  by-house,  for  a  residence ; 
e  use  of  the  piece  of  land  on  which  the  by-house  stands; 
naally  20  himten  of  rye,  weighing  each  from  48  to  49 

o  himten  of  wheat,  each  from  53  to  54  pounds ; 

ne  himten  of  barley,  42  pounds  each ; 

enty  pounds  of  pealed  barley ; 

^enty  pounds  of  groats. 

however,  shall  marry  again,  all  these  uses  shall  cease  from 

of  such  marriage ;  and,  in  that  case,  he  shall  receive — 

e  hundred  thalers,  if  we  should  have  been  married  five 

TO  hundred  thalers,  if  we  should  have  been  married  ten 

,nd      . 

ar  hundred  thalers,  if  we  should  have  been  married  fifteen 

id  no  more. 

js  this,  he  shall  have  the  use  of  his  own  property,  but  he 

t  deprive  the  children  which  we  may  have  of  the  same ; 

hall  have  no  claim  whatsoever  upon  my  (Ernestine's)  own 

r,  nor  upon  that  which  we  may  acquire  during  our  mar- 

y,  I  (Ernestine),  in  order  to  prevent  contentions  between 
Iren  of  the  two  marriages,  declare  it  to  be  my  will  that  all 
lerty  I  own  at  present,  and  all  the  property  which  may  be 
[  during  the  continuance  of  this  marriage,  shall,  after  my 

be  divided  in  equal  shares  between  my  children  of  the 

of  this  marriage. 

3r  Trebein,  the  guardian  of  the  children  of  the  first  mar- 
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riage,  was  present  at  the  above  declaration,  and  approved  the  sam^ 
in  all  respects. 
Read  and  approved.  C.  Scheferling, 

kunneker, 
Dietrich  Trebein, 
Mark  X  X  X  of  the  mother 
of  Ernestine. 
Subscribed  and  closed  est  supra. 

In  fidem.  [Signed}        A.  Gleim, 

[Signed]        Ph.  Duntz. 

The  prayed-for  confirmation  of  the  court  is,  salvo  jure  tertii,  hereby 
grantea  eod  quo  supra, 

C  Seal  of  Justiciary  Court '^     Justiciary  Court  of  the  Electorate. 
}    of  Obernkirchen,  Elec-  >■  A.  Gleim, 

(  torate  of  Hessen.  )  ^h-  I^untz. 

Seen  and  approved  by  the  Ecclesiastical  Court,  Obemkircheny 
April  16,  1838.  •      E.  Meyer,  Pastor, 

By  agreement  of  counsel,  certain  questions  touching  the  valid- 
ity of  the  above  contract  were  referred  to  the  counsel  for  the^ 
♦Electorate  of  Hessen,  at  New  York,  who  gives  his  opinion  [244 
in  writing,  as  follows : 

"Ante-nuptial  agreements  are  permitted,  by  the  German  law,  to- 
alter  or  modify  the  common  rules  concerning  property,  hereditary 
rights,  and  succession.  If  made  as  this  agreement,  such  changes 
or  modifications  are  irrevocable  by  the  one  party,  without  the  con- 
sent of  the  other.  Stipulations  as  to  the  acquisitions  of  the  mar* 
ried  couple  becoming  the  property  of  the  wife  are  lawful,  and  may 
be  enforced  in  the  German  courts." 

Conover  and  Craighead^  for  complainant,  made  the  following 
points: 

I.  The  validity  and  construction  of  the  ante-nuptial  contract  are^ 
to  be  determined  by  the  laws  of  the  country  where  it  was  made. 
Wilcox  et  al.  v.  Hunt,  13  Pet.  178 ;  Bank  of  United  States  v.  Don- 
nelly, 8  Pet.  361 ;  Blanchard  v.  Eussell,  13  Mass.  1 ;  Story's  Con. 
Laws,  sec.  242,  and  cases  cited ;  Decouche  v,  Savatier,  3  Johns.  Ch. 
190 ;  Story's  Con.  Laws,  sec.  145,  a,  sees.  276,  277,  278. 

II.  By  the  laws  of  Germany,  where  it  was  made,  it  was  valid,. 
and  irrevocable  by  either  party,  without  the  free  consent  of  the 
other. 
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III.  By  the  express  terms  of  this  contract,  the  compIaiDant  was 
to  be,  during  her  natural  life,  and  surviving  her  husband,  as  excla 
,8Jvely  as  before  marriage,  the  owner  of  all  the  property  which  she 
had  at  the  time  of  marriage,  and  all  the  acquisitions  of  the  married 
life ;  if  this  be  not  expressly  provided,  yet  any  other  ownership  of 
the  property  is  utterly  inconsistent  with  what  is  expressly  agreed 
between  the  parties.  When,  from  the  terms  of  the  gift,  settlement, 
or  bequest,  the  property  is  expressly,  or  by  just  implication,  de- 
signed to  be  for  the  wife's  separate  and  exclusive  use,  the  intention 
will  be  fully  acted  upon.     Story's  Eq.  Jur.,  sec.  1381. 

IV.  If  she  did  not  retain  the  exclusive  ownership,  still  she 
245]  *has  such  an  interest  and  estate  in  the  property  during  her 
life,  with  power  of  disposition  at  her  death,  that  the  property  can 
not,  against  her  will,  and  in  the  absence  of  fraud  on  her  part,  be 
subjected  to  her  husband's  separate  debts. 

V.  Change  of  domicil-  does  not  invalidate  the  contract,  but,  being 
an  express  agreement  as  to  the  present  and  future,  it  will  be  en- 
forced by  the  courts  of  this  state,  unless  it  be  against  the  policy  of 
-our  laws,  in  the  meaning  attached  to  that  phrase  by  the  courts. 
Story's  Con.  Laws,  sees.  222,  246,  258,  259,  183,  184,  185,  187,  and 
note,  sees.  178  and  143 ;  Decouche  v.  Savatier,  3  Johns.  Ch.  190. 

VI.  Complainant  has  not  voluntarily  abandoned  her  rights  under 
the  contract;  has  not  been  guilty  of  active  or  passive  fraud  gener- 
ally, or  to  respondent  Huffman  in  partictilar ;  she  was  not  a  party 
to,  or  cognizant  of,  the  contract  between  her  husband  and  Huffman, 
and  did  not  induce  the  credit  to  her  husband.  If  she  is  to  be  de- 
prived of  her  property  in  spite  of  this  ante-nuptial  contract,  it  must 
be  by  the  mere  stern  operation  of  the  policy  of  our  laws,  and  with- 
out wrong  or  fraud  on  her"  part. 

VII.  This  contract  is  not,  in  the  accepted  sense  and  force  of  the 
phrase,  against  the  policy  of  our  laws,  but  it  is  in  accordance  with 
the  common  law,  and  especially  with  the  spirit  and  tendency  of  mod- 
ern legislation,  and  decisions  in  this  country  and  state,  in  reference 
to  the  separate  rights  and  property  of  married  women.  Story's  Bq. 
Juris.,  sees.  1378,  1379;  Reeve's  Dom.  Eel.  162,  note  2,  and  author- 
ities there  cited ;  Story's  Eq.  Juris.,  sees.  1380,  1381 ;  Reeve's  Dom. 
Rel.  162,  163,  note  1,  164, 172,  note  2,  and  cases  cited;  Merrit  v. 
Lyon,  3  Barb.,  I^.  T.,  110 ;  13  Peters,  opinion,  pp.  594,  595 ;  10 
Ohio,  371 ;  Magniac  v.  Thompson,  7  Pet.  348 ;  Reeve's  Dom.  ReL 
176,  note,  and  cases  cited;  lb.  165,  166;  Meth.  E.  Church  v.  Jaques, 
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1  Johns.  Ch.  450 ;  Same  case,  3  Johns.  Ch.  1,  and  77 ;  18  Johns  548;. 
Hardey  v.  Green,  12  Beaven,  182 ;  13  Jurist,  77,  cited  in  7  Harri- 
son's Digest,  711  (Sup.  vol.  3). 

*T,  I.  S.  Smith  and  Haynes  &  Howard^  for  defendant,  made  [246 
the  following  points : 

The  agreement  entered  into  by  the  complainant  and  her  husband 
does  not  vest  in  her  the  acquisitions  of  her  husband ;  by  it  she  could 
have  no  property  in  them  during  his  life.  Everything  that  is  con- 
tracted for  is  upon  the  event  of  the  death  of  one  or  the  other  of 
them.  It  seems  clearly  to  be  in  the  nature  of  a  testamentary  dis- 
position. If  it  was  the  purpose  of  the  parties  to  prevent  the  hus- 
band from  acquiring  any  property,  to  make  him  his  wife's  servant, 
without  any  wages,  that  purpose  should  appear  without  any  doubt. 

2  Story's  Equity,  608.  If  such  a  purpose  were  clearly  expressed,  a 
court  of  equity  would  hardly  enforce  the  contract.  2  Story's 
Equity,  602. 

If  the  contract  is  in  the  nature  of  a  testamentary  disposition,  it 
can  have  no  effect  upon  the  husband's  acquisitions,  so  long  as  ho 
and  his  wife  are  living,  and  simply  disposes  of  what  each  has  at  the^ 
time  of  his  or  her  death.  The  law  of  their  domicil  fixes  the  own- 
ership of  whatever  is  held  or  acquired  by  them,  and  that  vests  all 
in  the  husband,  and  is  subject  to  the  claims  of  his  creditors. 

There  may.be  an  interest  for  life  in  chattels,  which  is  a  right  to 
the  use  only.  But  the  use  of  such  chattels  as  grain,  hay,  and  fruit 
consists  in  the  consumption.  The  use  and  the  property  can  not 
exist  separately.  The  right  jx)  the  use  of  such  things  is,  therefore, 
an  absolute  property  in  them.  2  Kent's  Com.  353.  Nearly  all  the 
property  taken  in  this  case  was  of  that  description. 

The  ante-nuptial  contract  has  been  abandoned  and  abrogated. 
The  evidence  disclosed  in  the  testimony  proves  most  strongly  that 
the  parties  did  not  regard  the  contract  as  in  force,  when  the  levy 
was  made.  In  equity,  a  married  woman's  agreements  with  her 
husband  are  held  valid,  and  may  be  enforced.  2  Story's  Equity, 
601.  Her  rescission  of  such  a  contract  as  this  should  then  be  held 
valid. 

*By  our  law,  a  promise  in  consideration  of  marriage  must  [247 
be  in  writing,  and  signed  by  the  pai-ty  to  be  charged  therewith,  or 
it  is  void.    This  contract,  though  made  in  a  manner  more  solemn, 
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48  not  according  to  our  law,  not  being  signed  by  either  of  the  par- 
ties, and  should  not  be  enforced  in  our  courts. 

It  ought  not  to  be  held  operative  here,  because  it  is  against  the 
policy  of  our  laws.  Story's  Con.  Laws,  158,  sec.  182;  lb.  95, 
sec.  9 ;  lb.  85,  sec.  87 ;  lb.  33,  sec.  33 ;  lb.  29,  sec.  28.  By  the 
policy  of  our  laws,  man  is  the  head  of  our  family,  and  has  the 
charge  and  control  of  its  affairs ;  all  acquisitions  of  property  vest 
in  him.  The  right  to  acquire  and  hold,  is  an  important  incentive 
to  industry  and  exertion.  Here  it  is  taken  away  entirely.  Schef- 
erling had' sold  himself.  It  may  do  in  Germany  for  a  man  to  place 
himself  in  such  a  position,  but  when  he  becomes  an  American  citi- 
zen, he  should  be  emancipated,  whether  he  will  or  not. 

Kenton,  J.  William  Huffman  obtained  judgment  in  the  court 
of  common  pleas  of  Montgomery  county  against  Henry  Kunnecke 
and  Henry  Scheferling,  for  about  five  hundred  dollars,  loaned  to 
KunAecke,  for  the  payment  of  which  money  Henry  Scheferling 
was  in  fact  but  surety. 

An  execution  was  issued  on  this  judgment,  and  the  sheriff  levied 
upon  various  articles  of  personal  property,  consisting  of  horses, 
cattle,  etc,,  as  the  property  of  Henry  Scheferling.  The  bill  in  this 
case  was  filed  by  Ernestine  Scheferling,  by  her  next  friend,  against 
her  husband,  Henry  Scheferling,  William  Huffman,  the  judgment 
creditor,  and  others,  claiming  that  the  property  thus  levied  upon 
was  her  property,  and  not  that  of  her  husband,  and  praying  that 
the  court  might  so  decree,  and  enjoin  Huffman  from  making  sale 
of  the  property. 

Huffman  answers,  denying  that  the  property  belonged  to  the 
wife,  and  claiming  that  it  in  fact  belonged  to  Henry  Scheferling, 
and  was  liable  to  be  taken  in  execution  for  his  debts. 

Testimony  was  taken  in  the  case  on  both  sides,  and  on  the 
248]  *hearing  in  the  common  pleas,  the  court  found  the  equity  in 
the  complainant,  and  decreed  a  perpetual  injunction.  The  defendant, 
Huffman,  appealed,  and  the  case  was  reserved  by  the  district  court 
of  Montgomery  for  the  decision  of  this  court. 

In  support  of  the  complainant's  exclusive  claim  to  the  property 
levied  upon,  she  introduced  and  proved  by  proper  evidence,  that, 
in  the  year  1838,  she  entered  into  an  ante-nuptial  contract  with 
her  present  husband,  Henry  Scheferling. 

This  contract  waa  duly  entered  into  before  the  proper  oourt  in 
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<xermany,  and  was  valid  and  binding  in  that  country.  The  ques- 
tion of  its  validity  in  Germany  was,  by  agreement  of  counsel,  sub- 
mitted to  the  German  consul  at  !New  York,  who  decided  that  this 
was  a  legal  and  binding  contract  where  made.  The  validity  and 
interpretation  of  contracts  are  to  be  governed  by  the  laws  of  the 
country  where  made. 

When  this  contract  was  entered  int6,  Ernestine  was  a  widow  of 
forty -two  years  of  age,  and  her  husband,  Henry  Scheferling,  a  man 
of  thirty-two.  She  had  property  to  the  amount  of  several  thou- 
sand dollars ;  he  had  little  or  no  property.  She  was  the  mother 
of  five  children  by  her  first  husband. 

The  contract,  after  reciting  the  various  facts  making  it  lawful  to 
marry,  has,  among  others,  the  following  provisions :  "  In  regard 
to  our  property,  we  agree  as  follows :  1.  That  if  I,  Scheferling, 
should  die  first,  my  affianced  Ernestine,  shall  inherit  all  my  prop- 
ertv,  but  if,  at  the  time  of  her  death,  there  should  be  children  or 
descendants  living  from  this  marriage,  she  shall  not  deprive  them 
of  said  property.  2.  That  if  I,  Ernestine,  should  die  first,  he, 
Scheferling,  shall  receive  annually  for  his  support,  and  in  full 
satisfaction  for  all  claims  for  property  acquired  during  our  marriage^ 
(a)  the  little  by-house  for  a  residence;  (6)  the  use  of  the  piece  of 
land  on  which  the  by -house  stands ;  (c)  annually  twenty  himten 
of  rye,  weighing  each  from  48  to  49  pounds ;  (rf)  two  himten  of 
wheat,  each  from  53  to  54  pounds;  (e)  nine  himten  of  barley,  42 
pounds  each ;  (f)  20  pounds  of  pealed  barley ;  (g)  20  pounds  of 
groats.  If,  however,  be  should  marry  *again,  all  these  uses  [249 
fiball  cease  from  the  day  of  such  marriage,  and  in  that  case  he  shall 
receive  (a)  one  hundred  thalers,  if  we  should  have  been  married 
five  years ;  (b)  two  hundred  thalers  if  we  should  have  been  mar- 
ried ten  years ;  (c)  four  hundred  thalers,  if  we  should  have  been 
married  fifteen  years,  and  no  more.  Besides  this,  he  shall  have 
the  use  of  his  own  property,  but  he  shall  not  deprive  the  children 
which  we  may  have  of  the  same ;  and  he  shall  have  no  claim  what- 
soever upon  my  (Ernestine's)  own  property,  nor  upon  that  which 
we  may  acquire  during  our  marriage.  Finally,  I,  (Ernestine,)  in 
order  to  prevent  contentions  between  my  children  of  the  two  mar- 
riages, declare  it  is  my  will^that  all  the  property  which  may  be 
acquired  during  the  continuance  of  this  marriage,  shall,  after  my 
demise,  be  divided  in  equal  shares  between  my  children  of  the  first 
and  this  marriage." 
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Tho  firet  question  made  on  this  contract  is  to  determine  its  proper 
construction.  It  is  claimed  by  the  respondents,  that  this  contract 
relates  only  to  a  disposition  of  the  property  at  the  time  of  the  de- 
cease of  either  or  both  the  parties;  that  the  contract  relates  to 
property  which  may  be  in  existence  at  the  time  of  the  death  of  one 
or  the  other  of  the  parties,  and  not  to  the  title  during  marriage, 
We  think  such  is  not  the  proper  construction  of  this  agreement. 
It  is  provided  that  if  she  should  die  first,  he  shall  receive  certain 
things,  in  full  satisfaction  for  all  claims  for  property  acquired  during' 
Tnarriage;  and  again,  if  she  should  die  first,  and  he  marry  again,  he 
should  receive  so  many  thalers,  but  should  have  no  claim  whatsoever 
on  her  (Ernestine's)  own  property,  nor  upon  that  which  they  might 
acquire  during  their  marriage.  It  is  very  evident  from  this  con- 
tract, that  if  Henry  Scheferling  had  the  power  under -it  to  dispose 
of  Ernestine's  own  property,  and  the  property  acquired  during 
marriage,  the  whole  object  of  the  contract  would  be  defeated,  and 
there  might  be  nothing  left  of  any  kind,  and  the  contract  might  as 
well  not  have  been  made.  The  language  of  the  contract  gives  her, 
in  equally  as  strong  language,  the  control  and  disposition  of  the 
property  acquired  during  marriage  as  of  her  own  property;  and 
250]  for  his  relinquishment  of  *that  property,  if  she  should  die 
first,  a  full  satisfaction  was  provided  for  him  in  consideration  of 
such  relinquishment.  But,  in  construing  this  contract,  we  do  not 
feel  it  necessary  to  determine  to  whom  belongs  the  property  which 
he  might  acquire  during  marriage  with  her  own  means  exclusively. 

When  the  parties  came  to  this  country,  he  had  little  or  no  prop- 
erty. She  had  several  thousand  dollars  in  money,  with  which  were 
purchaped  real  estate,  and  the  title ;  to  take  that,  Scheferling  should 
have  a  fee  simple  estate  in  an  undivided  portion  of  the  land  after 
the  death  of  Ernestine.  She  made  the  contract ;  she  had  the  money 
and  took  the  deed,  according  to  her  views  of  propriety  and  right ; 
her  money  purchased  all  the  personal  property,  such  as  household 
furniture  and  farming  utensils,  etc. ;  and  if  his  labor  should,  to  a- 
certain  extent,  be  mixed  up  in  some  of  the  products  of  the  farm, 
which  have  been  seized  in  execution,  it  is  very  evident  that  her  own. 
money  and  means  are  also  mixed  with  his  labor,  and  that  she 
has  some  interest  in  these  articles,  which  are  proposed  to  be  sold  as 
his  property.  It  is  property  which  they  acquired  by  her  means- 
and  his  labor,  and  which,  we  think,  upon  a  fair  construction  of  thi& 
contract,  belongs  to  her  exclusively. 
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It  is  however  claimed,  that  by  the  sale  of  the  by-house,  etc.,  in 
Germany,  and  the  conduct  of  the  parties  in  this  country,  it  may  be 
fairly  inferred  that  they  had  abandoned  the  agreement.  We  are 
-well  satisfied,  from  the  whole  of  the  evidence,  that  the  parties  in- 
tended no  such  thing ;  that  he  considered  her  the  owner  of  all  the 
property,  by  virtue  of  the  original  contract,  and  consulted  her,  and, 
indeed,  was  wholly  governed  by  her  in  all  his  sales  and  purchases  ; 
that  he  accounted  to  her  for  all  the  property  he  sold,  of  every  kind, 
and  that  she  furnished  the  money  to  make  all  the  purchases. 

Nor  do  we  perceive  that  the  execution  of  this  contract  in  this 
country,  according  to  the  original  intention,  would  interfere  at  all 
■with  the  policy  of  our  own  laws. 

♦Henry  Scheferling,  when  he  entered  into  this  contract,  [251 
was  capable  of  making  such  a  contract.  He  considered  that  he 
had  procured  a  suflScient  consideration  for  agreeing  to  give  her  the 
-whole  of  her  own  property,  and  all  the  property  which  they  should 
mutually  acquire  during  the  marriage.  He  is  still  satisfied  with 
that  contract,  and  no  good  reason  can  be  assigned  why  such  con- 
tract should  not  be  fully  carried  into  execution  as  between  the  par- 
ties themselves. 

Our  conclusion  is,  that  the  property  levied  upon  belongs  to  Er- 
nestine. 

Decree  of  injunction  accordingly. 


David  Loudenbaok  t;.  James  Collins. 

A  plaintiff  can  not  sustain  a  motion  to  rule  out  the  defendant's  testimony,  by 

evidence  in  reply  to  it. 
A  correct  judgment  will  not  be  reversed,  becanse  a  bad  reason  for  it  was  given 

by  the  court  that  rendered  it 
A  decree  in  chancery  may  be  as  effectual  a  bar  to  an  action  or  defense,  at  law, 

as  would  be  a  judgment  at  law. 
But  to  make  the  dismission  of  a  bill  a  bar,  it  must  have  been  upon  the  merits 

of  the  case,  and  not  merely  for  want  of  prosecution. 
Wbere  the  question  is  whether  a  bill  was  dismissed  upon  the  merits,  or  for  want 

of  prosecution,  and  the  ground  of  dismission  is  not  stated,  nor  anything 

found  in  the  record  fi'om  which  it  may  be  inferred  there  is  no  presumption 

either  way ;  the  consequence  of  which  is,  that,  as  it  must  be  established 
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that  the  dismission  was  upon  the  merits,  and  that  fact  is  not  shofrn  and  can 

not  be  presumed,  there  is  no  bar. 
But  where  it  appears  that  a  dismission  was  upon  a  hearing  of  the  case,  it  is  to 

be  inferred  that  it  was  upon  the  merits. 
A  judgment  will  not  be  reversed,  because  an  erroneous  instruction  was  given 

to  the  jury,  unless  the  record  discloses  some  evidence  tending  to  show  that 

the  instruction  was  material. 
The  question  whether  an  instruction  was  correct  or  not,  may  become  imma" 

terial,  owing  to  the  finding  of  the  jury. 

252]    *Brror  to  the  district  court  of  Miami  county. 

The  action  below  was  assumpsit,  brought  March  13,  1851,  by 
the  plaintiff,  Loudenback,  as  indorsee,  against  the  defendant,  Col* 
lins,  as  maker,  of  five  promissory  notes — two  of  which  were  drawn 
payable  to  William  B.  Spears,  or  bearer,  and  the  others,  to  Chester 
Shattuck,  or  bearer. 

To  the  declaration,  which  was  in  the  common  form  ;  the  defend- 
ant pleaded  non-assumpsit,  with  a  notice  that  he  would  prove  on 
the  trial  that  the  notes  were  fraudulently  obtained  from  him  by 
the  payees,  respectively,  for  Burger's  patent  cross-cut  saw,  for  the 
«tates  of  Virginia  and  Tennessee ;  and  that  the  said  patent  was 
wholly  valueless ;  of  all  which  the  plaintiff  was  fully  cognizant  at 
the  time  he  received  said  notes  from  the  payees ;  that  the  plain- 
tiff  was  not  a  bona  fide  indorsee,  but  took  all  said  notes  with  notice 
that  the  same  had  been  obtained  by  fraud  upon  the  defendant,  as 
aforesaid. 

On  the  trial  in  the  district  court,  the  jury  found  for  the  defend- 
ant; and  the  court,  after  overruling  a  motion  of  the  plaintiff  for  a 
new  trial,  gave  judgment  upon  the  verdict.  Two  bills  of  excep- 
tion were  taken  by  the  plaintiff  — one  in  the  progress  of  the  trial 
before  the  jury,  and  the  other  upon  the  overruling  of  the  motion 
for  a  new  trial. 

The  first  of  these  bills,  omitting  the  formal  parts,  is  as  follows : 

"  The  plaintiff  having  given  in  evidence  the  notes  on  which  the 
«nit  was  broaght,  and  the  defendant  having  adduced  proof  tend- 
ing to  show  that  the  notes  were  given  for  patent  right  territory^ 
which  patent-right  was  worthless ;  and  that  the  execution  of  the 
notes  was  fraudulently  procured  by  Shattuck  and  Spears,  the  pay. 
ees  in  said  notes  and  assignors  of  the  plaintiff,  4.he  plaintiff  moved 
the  court  to  rule  cmt  the  ieatimonj  offered  bj  defendant^  for 
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•dicated  between  the  parties,  and  that  that  adjudication  estopped 
the  defendant  from  setting  up  his  present  defense — and,  in  sup- 
*port  of  the  motion,  the  plaintiff  oflfered  the  record  of  the  [25$ 
«uit  of  James  Collins  (defendant  in  this  case)  against  David  Lou- 
denback,  Chester  Shattuck  and  William  £.  Spears,  in  Champaign 
common  pleas,  in  chancery,  which  is  made  part  of  these  excep- 
tions, marked  A.  But  the  court  held  and  decided,  that  the  defend- 
4int  was  not  debarred  or  estopped  by  said  former  proceeding  and 
record,  from  making  his  present  defense,  and  therefore  overruled 
■the  motion  of  the  plaintiff  to  rule  out  defendant's  testimony. 
Whereupon  the  plaintiff  excepts." 

The  chancery  record  above  referred  to,  shows  that  on  January  9, 
1849,  Collins  filed  his  bill  against  Loudenback,  Spears,  and  Shat- 
tuck, charging,  among  other  things,  that  the  notes  hereinbefore 
mentioned,  had  been  obtained  from  him  by  the  fraudulent  devices 
£kud  representations  of  Spears  and  Shattuck,  and  their  confederates, 
upon  no  other  consideration  than  the  assignment  to  him  of  a  right 
to  use  and  vend,  in  the  states  of  Virginia  and  Tennessee,  a  certain 
•void  patent-right,  for  a  wholly  worthless  invention,  called  "  Burger's 
Cross-cutting  Saw,"  or  "  Burger's  Improvement  in  the  Cross-cutting 
Saw,"  and  that  Loudenback  had  bought  the  notes  with  full  knowl- 
edge of  these  facts.  The  bill  prayed,  inter  alia^  that  the  defendants 
might  be  enjoined  from  instituting  actions  at  law  upon  the  notes, 
{And  that  they  might  be  delivered  up  and  canceled. 
.    Upon  this  bill  a  provisional  injunction  was  allowed. 

October  8, 1849,  the  complainant  filed  a  supplemental  bill,  charging 
that  a  paper,  purporting  to  be  a  settlement  of  the  matters  in  con- 
troversy, had  been  executed  by  him,  in  ignorance  of  its  contents 
;and  without  any  settlement  having  been  made,  through  the  fraud- 
ulent devices  and  practices  of  an  agent  of  Spears  and  Shattuck,  and 
praying  that  it  be  delivered  up  and  canceled. 

January  28, 1850,  Loudenback  answi^ed,  admitting  that  he  had 
purchased  the  notes,  and  that  before  he  did  so,  he  bad  heard  upon 
what  consideration  they  were  givep ;  but  denying  that  he  *had  [254 
any  knowledge  of  the  invalidity  or  worthlessness  of  the  considera- 
tAQUy  osr  of  the  fiwid  aileged  in  the  bill ;  and  averring  that  he  was 
4  bona  fide  purchaser,  sad  for  a  valuable  constderation. 

To  this  answer  a  general  replication  was  filed. 

AwnliZ,  1868,  Spaam  and  Siiattaok  answ^ered,  taking  no  notioe 
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of  the  allegations  of  the  original  bill,  but  relying  on  the  paper  pur- 
porting to  be  a  settlement,  mentioned  in  the  supplemental  bill. 

July  8,  1850,  exceptions  to  their  answer  having  been  sustained. 
Spears  and  Shattuck  pleaded  said  paper,  or  settlement,  in  bar.  To* 
this  plea  no  replication  was  filed. 

The  suit  was  continued  until  the  October  term,  1850,  when  tho- 
foUowing  entry,  and  nothing  more,  was  made :  "  Injunction  dis- 
solved and  bill  dismissed.      Decree  against  complainant  for  costs.' 

The  second  bill  of  exceptions,  omitting  the  caption  and  formal 
conclusion,  is  as  follows : 

"  Be  it  remembered,  that  on  the  trial  of  this  cause  at  the  May  term* 
of  said  court,  to  wit,  on  May  31, 1853,  the  evidence  having  been 
closed,  the  court  charged  the  jury,  among  other  things,  as  follows: 

"  1.  That  if  an  indorsee  has  received  a  promissory  note  before  due, 
and  has  paid  a  valuable  consideration  therefor,  having  such  grounds 
for  suspecting  the  consideration  to  be  a  worthless  patent-right  as 
would,  or  ought  to  have,  put  a  prudent  man  upon  inquiry,  he  takes 
the  note  at  his  peril. 

"2.  That  if  the  jury  should  find  that  the  plaintiff  had  obtained 
the  note  before  due,  and  had  paid  value  for  it,  without  notice  of 
fraud  or  want  of  consideration,  and  that  the  note  had  in  fact  been 
procured  by  the  payees  from  the  maker  fraudulently  and  without 
consideration,  the  jury  would  be  justified  in  rendering  a  verdict  for 
the  plaintiff,  for  the  amount  he  actually  paid  for  the  notes,  if  the 
testimony  showed  what  that  was. 

"And  thereupon  the  jury  gave  their  verdict  against  the 
255]  ^plaintiff.  Whereupon,  the  counsel  on  the  part  of  the  said 
plaintiff,  David  Loudenback,  moved  the  court  for  a  new  trial,  by 
reason  of  the  supposed  misdirection  of  the  said  court,  so  given  a» 
aforesaid,  to  the  said  jury.  But  the  said  judges  overruled  the  said 
motion,  and  gave  judgment  upon  the  verdict  of  the  said  jury,  against 
the  said  David  Loudenback.,  Whereupon,  the  counsel  of  the  said 
David  Loudenback  made  their  exceptions,"  etc. 

To  reverse  said  judgment  this  petition  in  error  was  filed 

The  assignment  of  errors  is — 

"1.  The  court  erred  in  overruling  the  said  motion  of  the  said 
David  Loudenback,  to  rule  out  the  said  testimony  of  the  said  de- 
fendant. 

"  2.  The  court  also  erred  in  overruling  the  said  motion  for  a  new 
trial,  and  in  entering  judgment  for  the  said  James  Collins." 
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h  Zeedom,  J.  A.  &  L  Conoin,  and  Warden  &  Eankin,  for 
I  error. 

Morris,  Jr.,  and  John  W.  Andrews,  for  defendant  in  error. 
Young,  for  plaintiff  in  error,  made  the  following  points : 
in  chancery  stand  upon  the  same  principles  with  judg- 
iommon  law.  1  Greel.  Ev.,  sec.  551 ;  Swan's  Stat.  708. 
iismifising  the  bill  upon  the  merits  between  the  same  par- 
pon  the  same  subject-matter,  without  reservation,  is  con- 
til  reversed.  7  Johns  Ch.  286 ;  5  Ohio,  450 ;  6  Ohio,  528; 
i ;  4  Johns.  Ch.  142 ;  4  Wash.  C.  C.  659 ;  1  A.  K.  Mai-sh. 
ua,  84. 

was,  in  this  case,  dismissed,  not  for  want  of  proper  par- 
mt  of  jurisdiction,  nor  on  the  ground  of  informality  of 
dings,  nor  because  of  any  neglect  of  counsel  on  either 
parties  and  their  counsel  were  all  present,  and  having 
ihe  case  to  the  court,  the  court  decide  it,  dismiss  *the  [266 
it  any  reservation,  and  decree  that  Collins  pay  the  costs, 
said,  that  the  court  have  not  decided  the^whole  case? 
ide  holder  of  a  note,  for  a  valuable  consideration,  before 
at  notice  of  any  infirmity,  will  hold  and  collect  the  note, 
praity  be  what  it  may,  even  if  the  payee  had  acquired  it 
>r  theft,  or  robbery,  even  although  the  consideration  be 
ory  on  Prom.  Notes,  210,  sees.  191, 192,  and  193  j  6  Mass. 
imony  tending  to  show  what  the  consideration  was,  with 
proving  that  a  valuable  consideration  had  not  been  paid, 
herefore  plaintiff  was  not  a  bona  fide  purchaser,  might 
proper,  but  for  that  purpose  only,  and  not  to  limit  the 
recovery. 

•ge  of  the  district  court,  that  "  if  an  indorsee  has  received 
ry  note,  before  due,  and  has  paid  valuable  consideration 
aving  such  grounds  for  suspecting  the  consideration  to 
less  patent-right  as  would,  or  ought  to  have,  put  a  pru- 
ipon  inquiry,  betakes  the  note  at  his  peril,"  is  erroneous, 
rom.  Notes,  220,  sec.  197  j  Story  on  Bills,  415,  416. 

,  Andrews^  for  defendant  in  error,  made  the  following 

ner  recovery  may  be  pleaded  in  bar,  and  it  may  also  be 
ividence  under  the  general  issue!    Where  it  could  not^ 
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from  the  nature  of  the  case,  have  been  pleaded  in  bar,  it  is  equally- 
conclusive  in  its  effect,  as  if  it  were  specially  pleaded  by  way  of  es- 
toppel. 1  Greenl.  Ev.,  sees.  828,  829,  830.  The  record  in  this  case 
was  not  offered  at  all  as  evidence  to  go  to  the  jury,  but  simply  iir 
support  of  the  motion  to  rule  out  the  defendant's  testimony.  It 
could  not  avail  the  plaintiff  for  such  purpose. 

II.  If  it  had  been  offered  in  evidence  to  the  jury,  it  would  not 
have  been  conclusive  against  the  defendant,  as  the  bill  relied  upon 
was  filed  against  the  plaintiff  and  two  other  persons  as  defendants,. 
257]  *and  was  dismissed  solely  for  want  of  prosecution.  A  de- 
cree or  order,  dismissing  a  former  bill  for  the  same  matter,  may  bo 
pleaded  in  barton  new  bill,  if  the  dismission  was  upon  the  hearing, 
upon  the  merits.  An  order  dismissing  a  bill  for  want  of  prosecu- 
tion is  not  a  bar  to  another  bill.  Story's  Eq.  Plead.  610 ;  Mitford's^ 
Chan.  Plead.  298,  and  cases  there  cited ;  1  Greenl.  Ev.,  sec.  539. 
Unless  the  second  bill  be  filed  by  the  same  complainant  or  his  rep- 
resentatives, against  the  same  defendant  or  his  representatives,  even 
a  decree  of  dis^nissal  on  the  merits  in  the  first  case  is  no' bar.  !Neafi& 
V.  Neafie,  7  Johns.  Ch.  1 ;  Sawyer  v.  Bletsoe,  2  Vern.  328. 

The  jury  rendered  a  verdict  for  the  defendant ;  the  plaintiff  there- 
fore has  in  no  way  been  injured  by  the  second  part  of  the  charge- 
of  the  court  to  the  jury,  and  has  no  valid  ground  for  exception 
thereto. 

The  first  part  of  the  charge  of  the  court  below  is  well  sustained 
by  authority  as  well  as  upon  principle.  If  an  indorsee  takes  a  bill 
without  due  caution,  and  under  circumstances  which  ought  to  have 
excited  the  suspicion  of  a  prudent  and  careful  man,  the  maker  or 
acceptor  may  be  let  in  to  his  defense.  Gill  v.  Cubitt,  3  B.  &  C.  466 ; 
3  Kent's  Com.  84 ;  Beckwith  v.  Corral,  2  Carr  &  Payne,  261  j  Nich- 
olson V.  Patton,  13  Louisiana,  213 ;  Ayer  v.  Hutchins  et  al.,  4  Mass. 
37 ;  Thompson  t?.  Hale,  6  Pick.  261 ;  Story  on  Prom.  Notes,  221, 
note. 

The  contrary  decision,  in  Lawson  v.  Weston,  4  Esp.  56,  was  over- 
ruled by  Lord  Tenterden,-in  Gill  v,  Cubitt,  3  B.  &  C.  466.  The  rule 
laid  down  in  the  cases  of  Crook  v.  Gadis,  5  B.  &  Adol.  909,  and 
of  Backhouse  v.  Harrison,  6  B.  &  Adol.  1098,  was  modified  by  Lord 
Denman  in  1835,  who,  in  the  case  of  Goodman  v.  Harvey,  4  Adol. 
&  E.  870,  decided,  that  gross  negligence  is  not  alone  enough 
to  destroy  the  title  of  a  holder  for  value,  but  that  a  case  of  mala 
fides  must  be  made  out  against  the  holder,  to  defeat  his  claim.  Thia 
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rule  has  since  been  followed  in  England,  and  is,  undoubtedly,  there 
the  law.  It  has  *not  however  been  followed  by  any  court  in  p5S 
the  United  States,  and  there  seems  to  be  no  good  reason  why  the 
rule,  as  long  settled  in  this  country,  should  be  shaken.  Whatever 
the  exigencies  of  the  overshadowing  commercial  policy  of  England 
may  exact  from  her  courts,  in  encouraging  and  stimulating  the  sale 
and  transfer  of  commercial  paper  in  the  market,  there  is  no  reason, 
in  this  country,  why  a  purchaser  of  a  promissory  note  should  not 
be  held  to  reasonable  caution  and  inquiry  as  to  the  rights  of  third 
persons.  The  shaving  of  notes,  as  a  business,  needs  no  stimulus  in 
Ohio.  The  rule  laid  down  in  its  charge  by  the  court  below,  so  far 
as  it  may  have  a  tendency  to  check  and  moderate  this  species  of 
business,  and  to  compel  the  men  who  make  their  money  by  it,  ta 
pay  some  sort  of  regard  to  the  rights  of  their  neighbors,  will  prac- 
tically work  well  in  this  country. 

J,  A,  dh  I.  Cortvin,  and  Warden  <Sc  Rankin^  for  plaintiff  in  error, 
replied : 

I.  What  is  simply  offered  in  evidence,  is  necessarily  offered  to 
both  court  and  jury,  if,  in  its  nature,  it  is  proper  for  both.  The 
motion,  to  support  which  the  record  was  offered,  was,  substantially, 
one  to  instruct  the  jury  as  to  the  effect  of  evidence.  The  plea  was 
the  general  issue,  with  notice ;  no  replication  was  proper.  It  was 
in  reply  to  the  defense — so  to  speak — that  the  record  was  offered, 
and  nothing  remained  but  to  declare  its  legal  effect  on  the  defense 
set  up.     That  legal  effect  was  to  render  the  defense  unavailing. 

The  language  of  the  decree  neither  says,  nor  imports,  that  the 
dismission  was  scjely  for  the  want  of  prosecution.  It  must  be  con- 
strued to  be  the  action  of  the  court  on  the  merits,  and  is  a  full  bar. 

II.  The  distinction  sought  to  be  made  between  commercial  in- 
terests and  necessities  in  this  country,  and  the  same  interests  and 
necessities  in  England,  appears  to  be  wholly  unfounded.  All  wise 
and  prudent  regulation  of  commerce  is  in  favor  of  the  rule  *as  [269 
now  firmly  established  in  England.  That  rule  has  been  recognized 
here  and  everywhere.  Cone  v.  Baldwin,  12  Pick.  546 ;  Story  on 
Prom.  Notes,  sec.  197. 

Thttrman,  G.  J.    It  is  quite  clear  that  there  is  nothing  contained 

in  the  first  bill  of  exceptions  that  would  warrant  a  reversal  of  the 

judgment.    The  point  meant  to  be  presented  by  the  bill  is,  whether 
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the  decree  in  the  chancery  suit  estopped  the  defendant  to  set  up  the 
defense  specified  in  his  notice.  *But,  in  order  to  raise  that  point,  it 
was  indispensahly  necessary  for  the  plaintiff  to  offer  the  chancery 
yecord  in  evidnece  to  the  jury.  Had  he  done  so,  and  had  it  been 
objected  to  and  the  objection  sustained,  or  had  it  gone  to  the  jury, 
and  had  the  court  charged  that  it  did  not  operate  as  an  estoppel, 
then  by  a  bill  of  exceptions  the  point  might  have  been  saved.  But 
it  was  never  offered  to  the  jury,  and  of  course  there  was  no  refusal 
to  permit  it  to  go  in  evidence,  nor  any  instruction  given  in  respect 
to  it.  The  idea  that  it  could  be  made  available,  on  a  motion  to  rule 
out  the  defendant's  testimony,  is  certainly  as  novel  as  anything  that 
we  have  met  with,  and  quite  as  unsound  as  it  is  novel.  The  jury, 
and  not  the  court,  were  the  triers  of  the  facts;  and  to  them,  and  not 
to  the  latter,  was  the  plaintiff  to  adduce  his  testimony  in  answer  to 
the  defense.  And  it  makes  no  difference  that  the  question,  what 
was  the  legal  effect  of  the  testimony,  might  be  for  the  determination 
of  the  court,  the  testimony  itself  was  to  go  to  the  jury,  subject  to  the 
right  of  the  court  to  instruct  them. 

But  it  is  said  that  the  court  did  actually  hold  that  the  decree  did 
not  bar  the  defense,  and  that  such  an  opinion  was  expressed  as  a 
reason  for  overruling  the  plaintiff's  motion,  is  certainly  true;  but 
how  does  this  aid  the  plaintiff?  The  motion  was  correctly  decided, 
whatever  was  the  effect  of  the  decree ;  and  if  the  opinion  of  the 
court  was  erroneous,  it  simply  presents  a  case  of  a  sound  judgment 
with  a  bad  reason  given  for  it.  That  such  a  judgment  should  not 
260]  be  reversed  for  such  a  cause,  would  seem  to  be  too  *obviouB 
to  need  the  support  of  authority ;  but  if  that  is  needed,  it  may  be 
found  in  abundance.  Steamboat  Waverly  r.  Clements,  14  Ohio,  37; 
Harman  v.  Kelley  et  al.,  lb.  507. 

It  is  hardly  necessary  to  add,  that  the  opinion  expressed  by  the 
court  did  not  dispense  with  the  necessity  of  offering  the  record  to 
the  jury,  if  the  plaintiff  wished  to  save  his  point ;  but  it  is  to  be 
noted,  that  the  only  thing  excepted  to  under  this  head  was  the  over- 
ruling of  the  motion,  and  that  nothing  else  is  assigned  for  error 
based  upon  the  first  bill  of  exceptions.  It  is  very  clear,  then,  for 
each  of  these  reasons,  that  this  part  of  the  case  presents  nothing  for 
us  to  decide  but  the  question,  whether  the  motion  was  properly 
overruled.     That  it  was  so,  is  too  plain  for  doubt. 

Nevertleless,  the  repugnance  we  feel  to  decide  a  case  upon  any 
other  than  its  substantial  merits,  has  led  us  to  examine  the  opinion 
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'Complained  of;  althougli  it  could  not,  for  the  reasons  I  have  stated. 
be  of  any  avail  to  the  plaintiff,  were  we  convinced  that  the  opinion 
is  erroneous.  But  we  are  not  so  convinced.  On  the  contrary,  the 
result  of  our  investigation  is,  that  we  think  it  is  correct. 

There  is  no  question  that  a  decree  in  chancery  may  he  as  effectual 
&  bar  to  an  action  or  defense  at  law,  as  would  be  a  judgment  at  law; 
but  the  question  is,  when  is  a  judgment  or  decree  a  bar?  Upon 
this  subject  Chancellor  Kent,  in  the  well  considered  case  of  Neafie 
V,  Neafie,  7  Johns.  Ch.  4,  said :  "  A  bill  regularly  dismissed  upon 
the  merits^  may  be  pleaded  in  bar  of  a  new  bill  for  the  same  matter; 
for  if  the  same  matter,  or  the  same  title,  should  be  drawn  into  ques- 
tion again  by  another  original  bill,  it  would,  as  the  cases  say,  *  in- 
troduce perjury,  and  make  suits  endless.'  The  cases  to  this  point 
were  referred  to  in  Perrine  r.  Dunn,  4  Johns.  Ch.  142.  But  in  the 
cases  I  have  looked  into  upon  dismission  of  former  bills,  the  new  bill 
was  brought  by  the  same  party  who  filed  the  original  bill;  and  there 
is  said  to  be  a  material  distinction  between  a  new  bill  by  such  a 
party  and  a  new  bill  concerning  the  same  subject  by  the  defendant 
*in  the  first  suit-  To  make  the  dismission  of  the  former  suit  [261 
a  technical  bar,  it  must  be  an  absolute  decision  upon  the  same  point 
or  matter;  and  the  new  bill,  it  is  said,  must  be  by  the  same  plaintiff, 
or  his  represeptatives,  against  the  same  defendant  or  his  repre- 
Bentatives.'' 

This  doctrine  was  fujly  approved  by  Judge  Story,  in  his  Com- 
mentaries on  Equity  Pleading,  sections  791-793,  and  other  author- 
ities cited  in  its  support ;  and  he  states  the  rule  to  be,  that  "  a  de- 
cree or  order  dismissing  a  former  bill  for  the  same  matter,  may  be 
pleaded  in  bar  to  a  new  bill,  if  the  dismission  was  upon  the  hearing, 
and  was  not,  in  terms,  directed  to  be  without  prejudice.  But  an 
order  of  dismission  is  a  bar  only,  where  the  court  has  determined 
that  the  plaintiff  had  no  title  to  the  relief  sought  by  his  bill ;  and  there- 
fore an  order,  dismissing  a  bill  for  want  of  prosecution,  is  not  a  bar 
to  another  bill." 

If  these  principles  be  applied  to  the  case  before  us,  there  would 
•seem  to  be  no  reasonable  doubt,  that  the  opinion  of  the  district 
<5ourt  is  correct.  For,  first,  the  action  at  law  was  not  brought  by 
the  plaintiff  in  the  chancery  suit,  but  by  one  of  the  defendants. 
Secondly — ^and  this,  in  our  judgment,  is  of  much  more  importance 
— it  does  not  appear  that  the  bill  was  dismissed  upon  hearing,  or 
upon  the  merits  of  the  case.    There  is  certainly  nothing  in  the  re* 
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iw,  what  Judge  Story  says  is  indispensable,  that  the  court 
mined  that  the  plaintiff  had  no  title  to  the  relief  sought  by 
For  aught  that  is  stated,  the  bill  may  have  been  dis- 
want  of  prosecution ;  and  if  it  be  said  that  this  ought 
)resumed,  the  answer  may  well  be  made,  that  it  ought 
•resumed  that  the  dismission  was  upon  the  merits.     We 

where  the  ground  of  dismission  is  not  stated,  nor  any- 
d  in  the  record  from  which  it  may  be  inferred,  there  i» 
ption  either  way ;  the  consequence  of  which  is,  that  it 
tablished  that  the  dismission  was  upon  the  merits,  and 

not  shown  and  can  not  be  presumed,  there  is  no  bar. 
ould  perhaps  add,  to  avoid  misapprehension,  *that  where 
that  the  dismissal  was  upon  a  hearing  of  the  case,  it  is  to 
.  that  it  was  upon  the  merits. 

•nd  bill  of  exceptions  contains  two  instructions  given  to 
nd  to  which  the  plaintiff  excepted, 
irst  of  these  instructions,  the  jury  were  told,  "  That  if 
3  has  received  a  promissory  note  before  due,  and  has  paid 
consideration  therefor,  having  such  grounds  for  suspect- 
Qsideration  to  be  a  worthless  patent-right  as  would,  or 
ive,  put  a  prudent  man  upon  inquiry,  he  takes  the  note 

lecessary  for  us  to  say  whether,  in  our  opinion,  this  in- 
^as  correct  or  not ;  for  there  is  not  a  word  of  testimony 
y  the  record  to  make  it  material.  It  is  not  certain  that 
proof  to  the  jury,  that  the  notes  sued  on,  or  either  of 
been  indorsed  to  the  plaintiff:  and  it  is  certain  that  it 
ippear  that  they  were  indorsed  before  due.  Nor  is  it 
t  he  paid  any  value  whatever  for  them,  nor  that,  when 
ied  them,  if  he  made  any  such  purchase,  he  had  any 
•  suspecting  what  was  their  consideration.  Evidence 
prove  all  these  matters  was  necessary  to  lay  a  founda- 
3  instruction  ;  but  no  evidence  is  shown,  as  having  been 
e  jury,  tending  to  prove  any  one  of  them, 
udgment  will  not  be  reversed,  because  an  erroneous  in- 
'^as  given  to  the  jury,  unless  the  record  discloses  some 
inding  to  show  that  the  instruction  was  material,  is  as 
I  as  any  point  can  be,  and  has  nowhere  been  more  dis- 
ted,  or  constantly  acted  upon,  than  in  our  own  courts. 
t;.  Com.  Bank  of  Cincinnati,  11  Ohio,  489 ;  Wash.  Ma- 
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taal  Ins.  Co.  v.  Eeed  and  Brown,  20  Ohio,  202,  206,  207 ;  Kugler  v.. 
Wiseman,  lb.  361 ;  Walker  v.  Lessee  of  Devlin,  2  Ohio  St.  605. 

For  the  same  reason,  it  is  unnecessary  to  decide  whether  the  sec- 
ond instruction  was  correct ;  and  also  for  an  additional  reason. 
*This  instruction  related  to  the  amount  the  plaintiff  would  [263 
be  entitled  to  recover  should  the  jury  find  in  his  favor.  They  were 
told  that,  upon  the  hypothetical  case  stated,  the  proper  damages 
would  be  the  sum'  he  paid  for  the  notes.  Assuming  that  that  was 
less  than  their  amount — although  the  bill  of  exceptions  contains  no 
proof  to  that  effect — counsel  say  that  the  charge  was  erroneous ; 
and  that  the  proper  damages  would  have  been  the  amount  of  the 
notes,  with  interest.  But  it  is  obvious  that,  as  there  could  be  no- 
assessment  of  damages  unless  the  defendant  was  found  to  be  liable 
on  the  notes,  and  as  the  jury  found  that  he  was  not  so  liable,  it  is- 
now  wholly  immaterial  whether  the  instruction  was  correct  or  not. 

As  the  motion  for  a  new  trial  rested  upon  the  same  matters  we 
have  herein  considered,  and  on  no  other,  nothing  need  be  said 
about  it. 

Judgment  affirmed. 


John  M.  Bashfobb  v,  Andrew  J.  Shaw. 

In  case  of  guaranty,  demand  of  payment  of  the  principal  debtor,  and  notice  of 
his  default,  are  requisite  to  charge  the  guarantor  only,  where  the  fact  on 
which  his  liability  is  made  dependent  rests  peculiarly  loiihin  the  knowledge^ 
of  the  guarantee,  or  depends  on  his  option. 

But  where  the  contingency  which  determines  the  liability  of  a  guarantor,  is  one 
which  is  known  to  him,  or  which  he  is  bound  to  know,  or  where  each  party 
has,  in  legal  contemplation,  equal  means  of  information,  the  guarantor 
must  take  notice  at  his  peril. 

In  order  to  discharge  a  guarantor  from  liability,  on  the  ground  of  want  of  notice 
of  the  default  of  the  principal  debtor,  there  must  be,  not  only  a  want  of  the 
notice  within  a  reasonable  time,  but  there  must  be  also  some  actual  loss  or- 
damage  thereby  caused  to  the  guarantor.  And  if  such  loss  or  damage  does 
not  go  to  the  whole  amount  of  the  claim,  but  is  only  in  part,  the  guarantor 
is  not  wholly  discharged,  but  only^o  tanto. 

*If  the  principal  debtor  be  solvent  when  the  note  falls  due,  and  due  [264 
notice  of  the  default  be  not  given,  and  the  principal  afterward,  and  before 
notice,  becomes  insolvent,  the  guarantor  is  discharged. 

Tbe  continued  insolvency  of  the  principal  debtor,  from  the  time  of  the  maturity 
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of  the  debt,  as  a  general  thing,  dispenses  with  the  necessitj  of  the  notice, 
in  order  to  charge  the  guarantor. 

Where  the  undertaking  of  the  party  is  to  guaranty  the  payment  of  the  note  of 
another,  after  final  process  ^  the  prosecution  of  the  claim  to  final  process 
against  the  maker  of  the  note  is  essential,  in  order  to  charge  the  guarantor. 

But  an  omission  to  bring  suit  against  the  original  debtor,  within  a  reasonable 
time,  will  not  discharge  the  guarantor  from  liability,  where  the  terms  of  the 
guaranty  do  not  prescribe  the  degree  of  diligence  to  be  used  in  the  proceed- 
ing, by  suit,  and  where,  in  consequence  of  the  continued  insolvency  of  the 
principal  debtor  from  the  time  of  the  maturity  of  the  debt,  the  guarantor 
suffered  no  loss  by  the  delay. 

Petition  in  Error,  to  reverse  the  judgment  of  the  common 
j)lea8  of  Morrow  county. 

The  original  action  was  brought  by  the  plaintiff  in  error,  on  the 
15th  of  January,  1853,  on  the  defendant's  guaranty  of  the  payment 
of  a  promissory  note,  before  George  D.  Cross,  Esq.,  a  justice  of  the 
peace,  who  upon  the  trial  of  the  cause,  rendered  judgment  in  favor 
of  the  plaintiff.  The  defendant  appealed.  In  the  common  pleas,  the 
plaintiff  declared  in  assumpsit  on  the  following  instrument,  to  witf 

*•  Iberia,  July  28, 1849. 
"  On  or  before  the  fifth  day  of  March,  I  promise  to  pay  A.  J. 
Shaw,  or  bearer,  the  sum  of  thirty -five  dollars,  for  value  received. 

(Signed,)  "John  Boner." 

Indorsed  as  follows : 

"  December  8th,  1849.  I  guarantee  the  payment  of  the  within 
note,  after  final  process. 

(Signed,)  "A.  J.  Shaw." 

The  defendant  plead  non-assumpsit.  At  the  September  term 
of  the  common  pleas,  1853,  the  parties  waived  the  intervention 
*of  a  jury  and  submitted  the  cause  to  the  court,  upon  the  [266 
-instrument  declared  on,  and  an  agreed  statement  of  the  facts,  as 
follows,  to  wit : 

"  It  is  agreed  in  this  case,  that  the  defendant,  in  consideration 

tl)at  the  plaintiff  had  sold  him  a  horse,  on  the  8th  of  December, 

1849,  made  the  indorsement  appearing  on  the  said  promissory 

note  ]  that  the  note  became  due  on  the  5th  day  of  March,  1850 
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On  the  13th  day  of  January,  1851,  Bashford  commenced  suit  on 
the  note  against  Boner,  the  maker  of  the  note,  before  William 
Shunk,  a  justice  of  the  peace,  and  on  the  25th  of  January,  1851, 
recovered  a  judgment.  And  it  is  further  agreed,  that  at  no  time 
after  the  note  became  due,  could  any  part  of  the  same  have  been 
collected  from  said  Boner,  on  account  of  insolvency;  and  that 
-execution  had  been  issued  on  the  said  judgment  against  him,  Jan- 
nary  25,  1851,  and  returned  February  20,  1851,  'No  goods  or 
chattels  found  whereon  to  levy.'  And  that  the  present  action  on 
the  guaranty  was  commenced  on  the  15th  of  January,  1853." 

Upon  this  state  of  the  case,  the  common  pleas  found  for  the  de- 
fendant. The  plaintiff  moved  for  a  new  trial,  but  the  court  over- 
ruled the  motion,  and  rendered  judgment  for  the  defendant ;  where- 
upon the  plaintiff  duly  excepted  to  the  decision  of  the  court. 

StincJicomi  &  Brumback^  for  plaintiff. 
Dunn  dh  Charley,  for  defendant. 

Bartley,  J.  The  undertaking  of  the  defendant  declared  on,  in- 
the  original  action  in  the  court  below,  constituted  a  guaranty  of  the 
payment  of  Boner's  note,  after  proceedings  for  the  collection  of  the 
same  had  been  prosecuted  to  final  process.  And  the  questions 
which  arise  for  determination  are  the  following : 

1.  Whether  the  plaintiff's  right  of  recovery  in  the  court  below, 
could  be  defeated  by  want  of  evidence  oi  notice  to  the  defendant  of 
the  default  of  the  maker  of  the  note ;  and,  if  not, 

*2  Whether  it  was  defeated  by  the  delay  which  occurred  [266- 
in  the  prosecution  of  the  claim  to  final  process. 

Of  these,  in  their  order. 

1.  The  rule  in  regard  to  demand  of  payment  and  notice  of  the 
default,  required  to  charge  indorsers  of  negotiable  paper,  is  not  ap- 
plicable to  guarantees.  In  the  former,  the  demand  and  notice  is^ 
by  an  arbitrary  rule  of  the  law  merchant,  strictly  required,  as  a 
condition  precedent  to  liability ;  while,  in  the  latter,  the  demand 
and  notice  of  the  default  of  the  principal,  is  a  simple  duty  required 
of  the  holder,  with  a  view  of  saving  the  guarantor  from  actual  loss, 
which  may  arise  from  want  of  convenient  and  certain  means  of 
knowledge.  There  are  several  classes  of  guaranties,  in  which  de- 
mand and  notice  are  not  required  at  all.  For  instance,  where  a 
guaranty  is  in  the  nature  of  a  simple  security,  undertaken  origin- 
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Ally,  and  with  the  principal,  that  a  debt  shall  be  paid,  or  some  other 
sj^t  be  done,  the  liability  attaches  without  demand  of  payment  and 
notice  of  the  default.  Chapin  v.  Lapham,  20  Pick.  467.  So,  where 
the  undertaking  is  an  absolute  and  independent  stipulation  to  pay 
the  debt  of  another  at  all  events,  no  demand  and  notice  is  said  to 
be  necessar}  .  And  in  the  case  of  Bush  v.  Critchfield,  4  Ohio,  103, 
it  was  held,  by  the  Supreme  Court  of  this  state,  that  where  the- 
^arantors  had  covenanted  that  their  principal  should  sell  and  ac- 
<iount  for  all  merchandise  placed  in  his  hands  by  the  plaintiff,  within 
jsl  stated  period,  no  notice  of  the  non -performance  by  the  principal 
was  necessary.  To  the  same  effect  is  the  case  of  Douglass  v.  How- 
land,  24  Wend.  35 ;  also,  Hammond  v.  Gilmore's  Adm'r,  14  Conn. 
479. 

Demand  and  notice,  however,  are  requisite  to  charge  a  guarantor, 
where  the  fact  on  which  his  liability  is  made  dependent  rests  pecu- 
liarly within  the  knowledge  of  the  guarantee,  or  depends  on  his  option. 
But  where  the  fact  which  determines  the  liability,  is  one  which  the 
guarantor  knows,  or  is  bound  to  know,  or  which  is  equally  within 
^67]  the  power  of  both  parties  to  ascertain  j  in  other  *words, 
where  each  party  has,  in  legal  contemplation,  equal  means  of  in- 
formation, the  guarantor  must  take  notice  at  his  peril.  Farwell  r. 
Smith,  12  Pick.  83,  87;  Davis  t?.  Duvall,  4  Wash.  C.  C.  181; 
-also,  Wyse  v.  Wakefield,  in  the  Court  of  Exchequer,  6  Meeson  &  W. 
442.  The  application  of  the  rule  requiring  demand  and  notice, 
founded  on  the  reasons  above  mentioned,  is  cleared  of  all  difficulty, 
in  case  of  the  guaranty  of  the  goodness  or  collectability  of  a  debt. 
The  contingency  upon  which  the  liability  is  made  dependent,  rests 
upon  the  action  of  the  guarantee,  and  depends  on  his  option.  The 
result  of  his  efforts  to  enforce  the  liability  of  the  principal,  and  the 
period  of  their  termination,  are  of  necessity  peculiarly  within  his 
knowledge.  He  is,  therefore,  reaaonably  and  properly,  required  to 
give  notice  to  the  guarantor  of  the  default  of  the  principal,  before 
bringing  suit  upon  the  guaranty.  Grier  v.  Bieks,  3  Devereauz,  ^2; 
Adcock  V.  Fleming,  2  Dev.  &  Bat.  225;  Lewis  v.  Bradley,  2  Iredell, 
303;  and  Sylvester  v.  Downing,  18  Vt.  32. 

In  the  cause  before  us,  the  engag^nent  of  the  defendant  wae  the 
guaranty  of  payment  after  final  process.  This  required  the  plaint- 
iff to  prosecute  tke  original  liability  to  final  proeeoi ;  and  the  £m^ 
•upon  which  the  contingency  of  the  defendant's  liability  wae  nuMle 
ito  depend,  oonaiatdd  in  aiWi-payaneat  after  the  requisite  remedy  £» 
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the  collection  of  the  claim  had  been  used.  And  this,  depending 
upon  the  action  of  the  plaintiff,  left  the  default,  after  the  terminar- 
tion  of  the  efforts  for  collection,  peculiarly  within  his  knowledge ; 
80  that  notice  to  the  defendant  of  the  default  would  have  been  cBsen- 
tial,  before  his  liability  could  have  been  enforced,  had  it  not  been 
dispensed  with  by  the  circumstance  hereafter  noticed,  which  took 
the  case  out  of  the  operation  of  the  rule. 

The  ground,  however,  upon  which  notice  of  the  default  of  the 
principal  is  required,  in  case  of  guaranty,  clearly  distinguishes  iti 
from  the  notice  required  to  charge  an  indorser,  in  the  ordinary  ca«e 
of  the  indprsement  of  commercial  paper.  The  latter  is  entitled  to 
strict  notice,  without  delay,  and  without  regard  to  *conse-  [268 
quences.  But  in  case  of  guaranty,  notice  of  the  default  is  sufficient, 
if  it  be  given  in  a  reasonable  time.  In  the  cases  of  Wildes  v.  Sav- 
age, 1  Story,  22,  and  Howe  v.  Nichols,  22  Maine,  175,  the  adjudiei^ 
tions  on  this  subject  are  very  fully  reviewed,  and  the  doctrine  shown 
to  be  well  settled  that,  in  order  to  discharge  a  guarantor  from  hsr 
bility  on  the  ground  of  want  of  notice,  there  must  be  not  only  a 
want  of  notice  of  the  default  within  a  reasonable  time,  but  there 
must  be  also  some  actual  loss  or  damage  thereby  sustained  by  the 
guarantor ;  and  if  the  loss  or  damage  does  not  go  to  the  whota 
amount  of  the  claim,  but  is  only  in  part,  that  the  guarantor  is  xkot 
wholly  discharged,  but  only  pro  tanto,  or,  according  to  the  eztentof 
the  loss.  If  the  principal  be  solvent  when  the  note  falls  due,  a»d 
the  requisite  notice  be  not  given  to  the  guarantor,  and  the  principal 
afterward,  and  before  notice,  becomes  insolvent,  the  guarantor  m 
•discharged.  But  where  the  notice  could  have  afforded  no  benett 
to  the  guarantor,  and  he  has  suffered  no  actual  loss  by  want  of  it,  he  is 
not  discharged  by  the  omission  to  give  it.  Where,  therefore,  the 
principal  is  insolvent  when  the  debt  becomes  due,  or  where  th« 
duty  is  first  imposed  on  the  guarantee  to  require  payment,  and 
continued  insolvent,  notice  to  the  guarantor,  being  unnecessary,  ia 
dispensed  with;  and  it  is  said  that,  in  such  case,  even  a  demand 
npon  the  debtor  is  not  ordinarily  required.  This  doctrine  seems  i» 
be  fully  sustained  by  the  leading  authorities  in  England.  Warring* 
ton  V.  Forbor,  8  East,  242;  Phillips  v.  Astling,  2  Taunt.  2<^;  Hoi- 
brow  V,  Wilkins,  1  Barn,  ft  Cress.  10;  and  Yean  Wart  t;.  Wooley,  S 
Bam.  k  Cress.  439.  In  the  last  ease  liord  Tenterden  said,  ^<Tha4  im 
^ases  of  guaranty,  tlie  nature  of  Hie  tranaacdon,  and  tiM  etroHm* 
ctanoea  of  the  particular  case,  were  to  be  considered  and  regarded, 
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and  that,  where  the  debtor  had  become  bankrupt,  a  demand  on  him 
was  unnecessary  to  charge  the  guarantor."  And  these  cases  are 
full  to  the  eflfect,  that  where  it  does  not  appear  that  the  guarantor 
has  sustained  any  damage  or  loss,  either  from  want  of  due  present- 
269]  ment  to  the  debtor  for  *payment,  or  from  the  want  of  due 
notice  of  the  default,  the  guarantor  is  not  discharged.  The  same 
doctrine  is  pointedly  asserted  in  the  case  of  the  Oxford  Bank  v. 
Hayes,  8  Pick.  423,  and  recognized  in  Gibbs  v.  Cannor,  9  Serg.  & 
Rawle,  202.  And  the  case  of  Reynolds  v.  Douglass,  12  Peters,  497^ 
decided  in  the  Supreme  Court  of  the  United  States,  is  a  leading 
case,  to  the  effect  that  the  guarantor  is  bound  without  notice,  where 
the  principal  is  insolvent  at  the  time  when  the  debt  becomes  due ; 
and  that  this  liability  continues,  unless  the  guarantor  can  show  that 
he  has  sustained  some  actual  prejudice  by  the  want  of  due  notice  of 
the  default  of  the  debtor ;  and  that,  if  any  actual  loss  has  been  sus- 
tained, he  will  be  discharged  only  to  the  amount  of  damage  sus- 
tained. This  was  to  the  full  extent  affirmed  in  the  case  of  Rhett  v. 
Poe,  2  How.  484. 

The  application  of  this  doctrine,  therefore,  which  appears  to  be 
founded  in  reason  and  well  settled  by  authority,  to  the  cause  under 
consideration,  removes  all  difficulty  in  the  determination  of  the 
first  point.  It  is  shown,  by  the  agreed  statement  of  facts  in  the 
case,  that  the  principal  debtor  (Boner)  was  wholly  insolvent  when 
the  note  fell  due,  and  ever  afterward  remained  so.  Notice  of  his 
default,  therefore,  became  unnecessary,  and  was  dispensed  with  ,• 
and  the  want  of  such  notice  constituted  no  ground  of  defense  in  the 
court  below. 

2.  Did  the  delay,  which  occurred  in  the  prosecution  of  the  claim 
against  the  original  debtor,  interpose  any  bar  to  the  plaintiff's  re- 
covery ?  The  note  became  due  on  the  5th  of  March,  1850,  but  suit 
was  not  commenced  on  it  till  the  13th  day  of  January,  1851 ;  being 
the  lapse  of  a  little  over  ten  months  after  the  maturity  of  the  bebt. 
Judgment,  however,  was  taken  against  him  on  the  25th  day  of  Jan- 
uary, 1851 ;  and,  on  the  same  day,  execution  was  issued  on  tho 
judgment,  which,  on  the  20th  day  of  February,  1851,  was  returned, 
*'  No  goods  or  chattels  found  whereon  to  levy."  The  debt,  there- 
270]  fore,  remained  unpaid  aftier  *final  process  ;  so  that  the  contin- 
gency occurred  against  which  the  guarantor  stipulated.  But,  it  is 
claimed  that  the  suit  was  not  prosecuted  against  Boner  in  due  time,. 
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and  that,  upon  this  ground,  the  defendant  was  discharged  from  his 
liability. 

It  was  inenmbent  on  the  plaintiff  to  prosecute  the  claim  against 
the  principal  debtor  to  final  process.  The  terms  of  the  guaranty 
required  this.  The  stipulation  of  the  defendant  was  to  insure  the 
payment  after  final  process.  Nothing  could  dispense  with  this  pro- 
ceeding against  the  principal ;  for  it  was  essential  to  produce  the 
event  by  which,  alone,  the  liability  of  the  defendant  could  be  fixed. 
But  there  is  nothing  in  the  terms  of  the  guaranty  expressly  fixing 
or  prescribing  the  degree  of  diligence  to  be  used,  or  the  time  within 
which  the  proceeding  should  be  instituted.  Where,  by  the  terms 
of  a  contract,  however,  an  act  is  required  to  be  done,  but  the  time  for 
doing  it  is  not  expressly  prescribed,  the  law,  by  implication,  require* 
that  it  shall  be  done  within  a  reasonable  tiTne, 

It  is  sometimes  the  case,  that  the  terms  of  a  guaranty  fix  the  de- 
gree of  diligence  to  be  used,  or  the  time  and  manner  in  which  the 
proceedings  shall  be  prosecuted  against  the  principal ;  and  where 
this  is  the  case,  it  has  been  held  that  the  terms  of  the  guaranty 
must,  in  this  respect,  be  strictly  pursued,  otherwise  the  liability  of 
the  guarantor  will  be  discharged.  Sach  appears  to  be  the  effect  of 
the  case  of  Dwight  v.  Williams,  4  McLean,  582;  also.  White  v. 
Case,  13  Wend.  543;  and  Eddy  v.  Stanton,  21  Wend.  255.  In  the 
last  case,  the  court  say,  in  their  reasoning,  that  although  the  prin- 
cipal debtor  may  be  said  to  be  insolvent,  yet  it  is  impossible  to  an- 
ticipate the  fruits  which  may  arise  from  the  due  prosecution  of  the 
claim.  Property  may  be  discovered,  or  some  friend  oome  forward 
and  satisfy  the  debt,  etc.  But  in  these  and  other  cases  referred  to, 
the  attention  of  the  court  appears  to  have  been  directed  to  the  ques- 
tion, whether  the  legal  remedies  could,  for  any  cause  be  dispensed 
with,  rather  than  the  time  within  which  they  should  be  prosecuted. 

*But  the  case  before  us  is  clearly  distinguishable  from  the  [271 
cases  referred  to.  The  defendant,  in  the  agreed  statement  of  facts, 
admitted  that  at  no  time  after  the  note  became  due  could  any  part  of  it 
have  been  collected  from  the  principal  debtor.  The  stipulation  in  the 
guaranty  was  to  warrant  payment  after  final  process.  The 
reasonable  time  implied  for  the  pursuit  of  the  legal  remedy,  had 
relation  to  all  the  circumstances  surrounding  the  case.  The  object 
in  requiring  diligence  in  the  proceeding  against  the  principal,  waa 
safety  to  the  guarantor.  And,  inasmuch  as  it  was  apparent,  when 
the  note  became  due,  that  nothing  could  be  collected  from  Boner,  a 
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delay  of  a  few  months  in  commencing  suit  against  him,  operated 
beneficially  to  the  guarantor,  as  it  was  indulgence  to  him,  and 
afforded  time  to  the  principal  debtor  to  accumulate  means.  There 
is,  certainly,  no  sensible  and  substantial  reason  why  this  delay 
should  operate  to  discharge  the  guarantor.  This  is  not  a  case  re- 
quiring the  application  of  the  strict  and  arbitrary  rules  of  the  mer- 
<jantile  law,  sometimes  so  essential  to  secure  promptness  and 
vigilance,  with  a  view  to  certainty  and  confidence  in  commercial 
transactions.  And  the  defendant  can  not  claim  for  himself  the  ob- 
eervance  of  that  strictness  sometimes  allowed  in  favor  of  sureties, 
for  his  engagement  does  n*t  stand  upon  the  consideration  of  the 
original  debt,  but  is  founded  on  an  independent  c  )nsideration,  for 
his  own  benefit.  Had  the  defendant  specially  stipulated  in  the  con- 
tract for  diligence  on  the  part  of  the  plaintiff  in  commencing  suit 
against  the  maker  of  the  note,  or  had  he  specially  directed  it  to  bo 
done,  he  might,  with  some  reason,  insist  on  the  non-compliance  by 
the  plaintiff  as  a  ground  for  his  discharge.  Or  had  the  defendant 
€uffered  loss  by  the  delay  in  the  proceeding  against  the  maker  of 
the  note,  he  would  certainly  be  entitled  to  a  discharge  from  his 
liabilities — ^so  far,  at  least,  as  he  had  been  damnified.  But  since  he 
has  been  in  nowise  whatsoever  prejudiced  by  the  delay,  there  exists 
no  just  and  substantial  reason  for  his  discharge  from  his  liability  on 
this  ground. 

272]  *We  are  of  opinion,  therefore,  that  there  is  error  in  the 
proceedings  of  the  court  below. 

Judgment  of  the  common  pleas  reversed^  and  the  cause  remanded  for 
further  proceedings, 

Sherman,  J.,  dissented. 


ExEoxjTORS   OF   Fbederick  Hathaker,   Deoeabed,  V,  Andrew 

Haymaker. 

In  the  absence  of  any  ezpresss  statatory  prorision  on  the  subject,  section  6  of 
the  statute  of  limitation  of  1831,  is  to  be  construed  so  as  to  cover  a  case 
under  the  administration  act;  where  the  claimant  commences  suit  within 
six  months  after  the  rejection  of  his  claim  by  the  executor,  and  after  the 
expiration  of  the  six  months  the  judgment  is  reversed,  or  the  plaintiff  be* 
comes  non-suited. 
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The  fact  that  the  nonsait  was  occasioned  by  the  failing  of  the  plaintiff  to  give 
security  for  costs,  does  not  withdraw  the  case  from  the  operation  of  the 
statute,  so  construed. 

Where  the  declaration  contains  several  counts,  the  first  of  which  avers  the 
original  contract-liability  of  the  defendant's  testator  to  the  plaintiff,  the  bai 
by  the  statute  of  limitations,  and  a  subsequent  promise  to  pay  within  six 
years  before  the  commencement  of  the  action ;  the  second  of  which  avers 
that,  in  consideration  of  the  work  and  labor  of  the  plaintiff  previously  done 
and  performed  by  the  testator— without  averment  that  it  was  done  at  the  re- 
quest of  the  testator — the  testator  promised  to  pay  the  plaintiff  what  the 
work  was  reasonably  worth,  it  is  no  error  for  the  court  to  charge  the  jury 
that  the  plaintiff  may  recover  under  the  second  count,  not  for  the  labor, 
but  upon  the  promise  made  in  consideration  of 'such  labor. 

There  is  no  bar  to  an  action,  unless  pleaded,  and  it  would  be  requiring  too  much 
to  ask  the  plaintiff  to  foresee  which  defense  will  be  made,  and  to  anticipate 
the  statute  of  limitations.  The  better  practice  in  such  case  is  to  make  the 
issue  of  the  subsequent  promise  by  replication. 

Under  a  count,  framed  on  an  executed  consideration,  and  averring  the  original 
indebtedness  and  a  subsequent  promise  in  consideration  thereof,  but  fait 
ing  to  aver  that  the  claim  had  ever  been  barred  by  the  statute  of  limitations, 
evidence  will  be  admitted  that  the  claim  was  barred,  but  taken  out  of  the 
statute  by  a  subsequent  promise. 

♦Petition  in  Error,  to  reverse  a  judgment  of  the  district  [273 
court  of  Trumbull  county. 

The  case  is  stated  in  the  opinion  of  the  court. 

Sutliff  dh  Tuttle,  for  plaintifis  in  error,  made  the  following 
points : 

I.  So  far  as  the  claim  made  in  the  present  case  is  concerned, 
the  statute  requiring  non-resident  plaintiffs  to  give  bail  for  costs 
(Swan*s  Stat.  651,  old  edition),  is  still  in  force.  The  statute  of  ex- 
ecutors and  administrators  having  been  enacted  subsequently  to 
this  statute,  the  provisions  of  its  90th  section  as  much  require  bail 
to  be  given  within  six  months  by  a  non-resident,  as  they  require 
suit  to  be  commenced  within  six  months.  The  effect  and  substance 
of  the  90th  section  are,  ^^  shall  commence  a  suit,  in  manner  as  re- 
quired by  law,  or  be  barred  forever,"  etc. 

The  object  of  the  statute  is  to  put  the  administrator  in  a  position 
to  have  the  claim  determined  without  concession  by  him.  Until 
bail  for  costs  is  given  by  non-residents,  the  administrator  has  not 
been  placed  in  a  position  where  that  can  be  done.    As  to  all  the 
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objects  to  be  gained  by  the  statate,  it  is  the  same  as  though  no  suit 
had  been  commenced. 

The  statute  certainly  contemplates  more  than  the  mere  com- 
mencement of  a  suit;  it  must  be  prosecuted  as  well  as  commenced; 
and  the  failure  to  prosecute— such  as  in  this  case — is  as  fatal  as 
the  failure  to  commence.    Spalding  v.  Butts  et  al.,  6  Conn.  28. 

II.  It  is  a  well-established  rule  of  pleading,  that  what  any 
averment  of  declaration  in  regard  to  the  nature  of  a  consideration 
for  a  promise  means  in  legal  construction,  that  must  be  proved  in 
support  of  the  averment. 

The  language  of  the  second  count  of  the  plaintiflPs  declaration  is 
of  an  established  and  determinate  legal  meaning;  it  no  more 
means,  that  a  promise  has  in  fact  been  made  after  the  performance 
274]  *of  the  labor,  or  at  any  other  time,  than  the  formal  request 
in  the  conclusion  of  an  assumpsit  count  means  a  real  request.  To 
consider  it  as  making  a  case  for  proof  of  such  a  promise  made,  after 
the  statute  has  run  against  the  original  liability,  is  to  go  counter 
to  the  doctrine  of  Hill  v.  Henry,  17  Ohio,  9-13. 

Upon  all  rules  of  construction  the  necessary  effect  of  our  statute, 
as  to  a  suit  after  the  statutory  period,  is  either  that  no  action  at 
all  can  be  maintained,  or  else  that  it  can  only  be  on  the  new 
promise.  Ibid.,  Marcy,  J.,  in  3  Wend.  141 ;  Spalding,  J.,  in  20 
Ohio,  335.  The  case  of  Turner  r.  Moore's  administrator  has  been 
supposed  to  establish  a  contrary  doctrine,  20  Ohio,  332 ;  but  the 
remarks  of  the  court  in  that  case  go  to  show,  that  the  point  de- 
cided is  against  principle,  even  as  there  decided.  The  court  ex- 
pressly decide,  that  the  case  of  Hill  v,  Henry,  does  not  bear  at  all 
on  the  questions  arising  in  the  case  under  consideration.  That 
case,  says  Judge  Spalding,  **  Owes  its  decision  to  the  peculiar  phra- 
seology of  section  5  of  the  act  of  1831." 

III.  The  charge  of  the  court,  that  if  the  plaintiff  had  during 
the  period  after  his  majority  and  preceding  the  year  1826,  done 
any  labor  for  the  defendant's  testator,  which  had  not  been  paid  for 
nor  satisfied,  the  promise  of  the  testator  at  any  time  after  it  wa» 
done  to  pay  for  it  would  create  a  liability  to  pay  for  it,  is  erroneous 
and  opposed  to  authorities  as  well  as  to  reason.  The  subsequent 
promise  creates  a  legal  obligation,  when  there  is  a  previous  legal 
or  moral  obligation  to  pay,  and  not  otherwise. 

lY. .  The  judgment  of  the  district  court,  that  the  damages  and" 
costs  be  levied  of  the  assets  of  the  testator  in  the  hands  of  the  ex- 
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mentor,  and  the  special  mandate  to  the  court  of  common  pleas  to 
cany  the  judgment  into  eflPect,-  are  erroneous.  Swan's  Stat.  378, 
«ec.  95. 

No  other  argument  came  to  the  hands  of  the  reporter. 

Kennon,  J.  Andrew  Haymaker,  the  plaintiff  below,  in  an 
action  of  assumpsit  broagbt  against  the  defendant  below,  filed  a 
♦declaration,  containing  three  counts.  The  first,  in  sub-  [276 
stance,  alleged  that,  in  1823,  he  entered  into  a  contract  with  the 
testator,  by  which  he  agreed  to  serve  the  testator  for  three  yeai-s, 
in  consideration  of  which  services  the  testator  promised  to  convey 
to  the  plaintiff  fifty  acres  of  land,  in  Portage  county  j  that  the 
plaintiff  performed  the  labor;  that  the  testator  refused  to  make  the 
deed,  and  afterward  conveyed  the  land  to  a  stranger ;  that  after- 
ward, and  after  the  statate  of  limitations  had  barred  the  plaintiff's 
olaim,  and  within  six  years  before  the  commencement  of  this  suit, 
the  testator  promised  to  pay  the  plaintiff  for  bis  services. 

The  second  count  alleged,  that  in  consideration  of  the  work  and 
labor  of  the  plaintiff,  before  that  time  done  and  performed  for  the 
testator  (without  any  averment  that  it  was  done  at  the  request  of 
the  testator),  of  the  value  of  8800,  the  testator  promised  to  pay  the 
plaintiff  wjiat  the  work  and  labor  was  reasonably  worth;  and  the 
plaintiff  averred  that  it  was  reasonably  worth  8800. 

The  third  count  contained  all  the  common  counts  in  one,  in  the 
usual  form. 

The  defendants  pleaded,  firstly,  non-assumpsit;  secondly,  the 
statute  of  limitations ;  and  thirdly,  a  special  plea,  averring  that  the 
plaintiff  had  presented  the.  claim,  upon  which  the  action  was  brought, 
to  the  executors  for  their  acceptance  or  rejection,  according  to  the 
statute  in  such  case  made  and  provided,  and  requested  the  executors 
to  approve  the  same,  but  that  the  executors  rejected  the  claim ;  and 
that  this  suit  was  not  brought  until  more  than  six  months  after  such, 
rejection. 

To  this  special  plea  the  plaintiff  replied,  that  he  had  brought 
i^nother  action  within  six  months  after  the  rejection  of  his  claim  by 
the  executors,  and  that  he  was  non-suited  by  the  court  in  said  ac- 
tion ;  and  that  afterward,  and  within  six  months  from  the  time  of 
BSdd  non-suit,  he  had  brought  the  present  action. 

To  this  replication  'the  defendants  rejoined,  that  when  the 
^plaintiff  brought  the  first  action,  he  was  a  non-resident  of    [276 
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the  county  of  Trumbull,  and  that  he  was  ordered 
give  security  for  costs,  within  forty  days,  or  become 
that  he  failed  to  give  such  security,  and  in  conseque 
non -suited. 

To  this  rejoinder  the  plaintiff  demurred,  and  tl 
sustained  the  demurrer. 

On  the  trial  of  the  issues  of  fact  to  the  jury,  the 
tain  the  issue  on  his  part,  proved  that  he  was  the  8 
tor,  and  became  of  age  in  1822 ;  and  further  gave  e 
to  prove  the  several  allegations  in  the  first  count  in 
and  that  the  plaintiff  labored  for  the  testator  froi 
The  evidence  of  labor  offered  by  the  plaintiff  was  c 
riod  previous  to,  and  including,  the  year  1826 ;  ai 
gave  evidence  tending  to  prove  that  the  testator,  -^ 
before  the  commencement  of  the  suit,  promised  to  pj 
claim.  The  defendants,  to  sustain  the  issue  on  thei 
dence  tending  to  prove  that  the  plaintiff  had  made 
ment,  as  alleged  in  the  first  count  of  the  plaintiff's 
also  tending  to  disprove  that  the  plaintiff  labored 
any  such  period,  after  arriving  at  the  age  of  twenty 
also  tending  to  rebut  the  plaintiff's  evidence,  that  i 
subsequently  promised  the  plaintiff,  for  the  land  or 
gave  evidence  tending  to  prove  that  the  testator  h 
land  in  1834,  with  the  knowledge  of  the  plaintiff. 

The  parties  having  closed  the  evidence,  the  defe 
asked  the  court  to  instruct  the  jury,  that  the  pla 
recover  on  the  first  count,  unless  the  several  all 
making  of  said  original  contract  of  service  and  t 
thereof,  and  the  subsequent  promise,  were  proved  t< 
that  for  any  service  less  than  three  years,  perform 
he  could  not  recover  under  the  other  counts  in  1 
unless  his  original  right  of  action  for  such  labo 
277]  *within  six  years  before  this  suit  was  comme 
court  reftised  thus  to  charge  the  jury,  if  the  plaintii 
the  allegations  in  his  first  count,  he  could  not  recover  t) 
under  the  second  count  in  the  declaration,  the  pla 
cover,  if  he  had  proved  any  amount  of  service  done 
for  the  testator,  at  any  time  after  arriving  at  the  ag 
years,  for  which  the  plaintiff  had  not  received  pa 
&ction,  if  the  testator  had,  in  oonsideration  of  such  ] 
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contracted  or  promised  the  plaintiff  to  pay  him  for  the  same  if  such 
contract  or  promise  was  made  within  six  years  before  the  com- 
mencement of  this  snit.  That,  in  such  case,  the  plaintiff  might  re- 
cover, not  for  the  original  labor,  but  upon  the  promise  made  in 
consideration  of  the  labor. 

To  refusing  to  charge  the  jury  as  requested,  and  to  the  opinion 
of  the  court  in  the  charge,  the  defendants  excepted,  and  caused  the 
bill  of  exceptions  to  be  made  a  part  of  the  record. 

The  jury  found  that  the  testator  did  assume  and  promise,  within 
six  years  before  the  commencement  of  this  suit,  in  manner  and  form 
as  the  said  plaintiff  had  alleged,  in  the  first  and  second  counts  in 
the  declaration,  and  assessed  the  damages  at  $402,  for  which  judg- 
ment was  rendered. 

The  plaintiffs  in  error  assign,  in  their  petition,  three  causes,  for 
either  of  which  they  claim  the  judgment  of  tKe  district  court  should 
be  reversed. 

1.  It  is  claimed  the  court  erred  in  sustaining  the  plaintiff's  de- 
murrer to  their  rejoinder  to  the  plaintiff's  replication. 

2.  That  they  erred  in  charging  the  jury  that  the  plaintiff  might 
recover,  under  the  pleadings,  for  any  labor  done  by  the  plaintiff  for 
the  testator,  for  which  the  right  of  action  was  barred  by  the  statute 
ment  of  limitations. 

3.  That  the  court  erred  in  charging  the  jury,  that  if  the  plaintiff 
had,  after  arriving  at  majority,  performed  any  labor  for  the  testator 
for  which  he  had  not  received  payment  nor  satisfaction,  *and  [278 
the  testator  had  at  any  time  afterward  promised  to  pay  for  the 
labor,  the  plaintiff  might  recover  on  that  promise. 

There  is  also  a  fourth  error  assigned,  that  the  court  rendered 
judgment  and  ordered  the  same  to  be  levied  of  the  assets  of  the 
testator,  in  the  hands  of  the  executors.  As  to  this  last  error,  upon 
looking  to  the  record,  we  find  the  judgment  is  in  the  usual  form, 
and  means  only  that  the  money  is  not  to  be  levied  of  the  property 
of  the  executors,  but  of  the  property  of  the  testator  j  and  execution 
is  not  ordered  to  issue  on  the  judgment,  but  it  is  simply  remanded 
to  the  court  of  common  pleas,  to  be  carried  into  execution  as  all 
other  judgments  are.  If  the  judgment  had  been  rendered  against 
the  executors  without  adding  the  words,  "  to  be  levied  of  the  prop- 
erty of  the  testator,"  it  might,  and  probably  would  have  be^n, 
erroneous ;  but  we  think  the  judgment  is  in  the  proper  form. 

As  to  the  first  error  assigned,  whether  the  court  should  have  sufik 
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demurrer  to  the  rejoinder,  this  depends  u] 
r  statutes  of  limitation, 
on/  98  of  the  administration  act,  it  is  pr( 
11  be  brought  against  an  executor  or  adm 
ieen  months  from  the  date  of  the  letters 
e  further  time  allowed  by  the  court  for  tt 
of  the  estate,  except  in  certain  cases  there 
3ases  is  provided  for  in  section  90  of  the  s 
>vides  that  if  a  claim  against  the  estate  o 
exhibited  against  the  executor  or  administ 
I  by  him,  if  the  debt  be  due,  the  claiman 
3  after  such  rejection,  commence  a  suit  foi 
be  forever  barred  from  maintaining  an  a 
n  shall  be  deemed  disputed  or  rejected  if  i 
itor  shall,  on  presentation  of  the  vouchers 
i  made  for  that  purpose,  to  indorse  thereoi 
Le  as  a  valid  claim  against  the  estate, 
t  will  be  perceived  that  by  this  section  no  pr 
)  rights  of  a  claimant  who  shall  have  comi 
I  six  months,  and  after  the  expiration  of  si 
>nsuited ;  nor  is  any  such  provision  made  f( 
all  abate,  or  where  the  plaintiff  shall  obtai 
ent  be  arrested,  or  where  judgment  sha 
f  the  plaintiff,  and  the  judgment  shall  b 
neither  of  these  cases  is  any  provision  n 
lorizing  another  action  to  be  commence< 
xpiration  of  the  first  six  months. 
,  however,  a  provision  in  our  statute  of  lin 
hat  if  any  action'  be  commenced  within  tl 
t,  judgment  shall  be  reversed  or  arreste 
he  plaintiff  become  nonsuited^  until  the  ti 
shall  have  expired.  The  plaintiff  may  coi 
tiin  one  year  after  such  arrest  or  reversa 
-  abatement  of  action,  and  not  after.  Se< 
sec.  6. 

b  act  took  effect  June  1,  1831,  and  was  in  f( 
jage  of  the  act  providing  for  the  settlemen 
d  persons. 

e  seen,  from  the  reading  of  these  two  act 
*ovide,  in  express  terms,  for  the  case  in  wl 
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:lia8  been  brought  against  an  executor  or  administrator  who  had  re- 
jected a  claim,  and  suit  is  brought  within  the  six  months  prescribed 
by  the  statute,  but  after  the  expiration  of  the  six  months  the  judg- 
ment  is  reversed,  or  the  plaintiff  becomes  nonsuited. 

It  is  very  clear  that  the  legislature  intended,  by  our  general  stat- 
ute of  limitations,  that  the  plaintiff  should  not  lose  his  debt,  if  he 
commenced  his  action  before  the  bar  was  complete,  and  afterward, 
and  after  the  statute  had  run,  he  should  be  nonsuited  by  order  of 
the  court,  but  should  have  one  year  thereafter  in  which  to  com- 
mence a  new  action. 

There  is  no  reason  why  the  rights  of  a  party  should  be  saved 
^in  the  one  case,  and  not  in  the  other ;  and  the  only  question  [280 
is  whether  the  equity  of  the  provisions  of  our  statute  of  limitations 
can  be  extended  beyond  its  express  provisions,  so  as  to  provide  for 
4t  case  under  the  administration  law,  where  the  claimant  must  com- 
mence suit  within  six  months,  and  actually  does  so,  and  afterward 
J[)ecomes  nonsuited,  or  his  judgment  is  reversed. 

Section  4  of  the  statute  of  James  provided  that  if,  in  any  of  the  said 
actions  or  suits  (meaning  the  actions  or  suits  mentioned  in  the  En- 
glish statute  of  limitations),  judgment  be  given  for  the  plaintiff,  and 
the  same  be  reversed  by  error,  or  a  verdict  pass  for  the  plaintiff,  and 
upon  matter  alleged  in  arrest  of  judgment,  the  judgment  be  given 
■against  the  plaintiff,  that  he  take  nothing  by  his  plaint,  writ,  or 
bill.  The  plaintiff  in  such  cases  may  commence  a  new  action 
within  one  year,  and  not  after.  See  Angell  on  Limitations,  402. 
^he  English  statute  extended  by  its  terms  to  only  two  cases,  viz : 
arrest  of  judgment,  and  reversal  or  writ  of  error ;  our  statute  ex- 
tends to  nonsuits  and  abatement  of  the  action. 

Under  the  English  statute,  if  an  action  had  been  commenced 
within  the  six  years,  and  by  the  death  of  one  of  the  parties  the 
action  abated,  the  statute  has  been  so  construed  that  a  new  action 
may  be  commenced,  though  the  six  years  have  expired.  In  such 
<^ases,  however,  the  action  must  be  commenced  within  a  reasonable 
timey  and  that  reasonable  time  has  been  held  to  be  one  year,  the 
courts  following  the  equity  of  the  views  of  the  legislature  in  cases 
of  arrest  or  error.  And  such  may  be  considered  the  settled  law  in 
England  and  the  United  States.  See  Angell  on  Limitations, 
404,  405,  and  authorities  there  cited.  It  will  be  observed  that 
these  decisions  are  based  upon  a  construction  of  statutes  wherein  no 
flaving is  made  for  the  abatement  of  an  action  by  death  or  otherwise. 
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It  has,  howeyer,  been  almost  uniformly  held  that  when  the  plaint- 
iff became  nonsuited,  no  new  action  could  be  brought,  but  this  was 
281]  always  under  a  statute  where  there  was  no  saving  in  *case  of 
nonsuits.  Our  statute  expressly  saves  the  right  of  the  plaintiff  in 
case  of  nonsuit,  and  allows  him  one  year  thereafter  in  which*  to 
bring  his  action.  On  the  principles  of  the  decided  cases,  where  the- 
statute  made  no  provision  for  nonsuits,  we  think  we  would  be  safe 
in  saying  that  if  in  this  case  the  plaintiff  had  in  his  first  suit  ob- 
tained a  judgment  against  the  defendant,  and  that  judgment  had 
afterward  on  writ  of  error  been  reversed,  the  plaintiff  should  at 
least  have  a  reasonable  time  in  which  to  commence  a  new  action, 
and  that  reasonable  time  would  be  six  months,  the  time  allowed  by 
the  statute  in  which  to  bring  his  original  suit  aft;er  the  claim  was 
rejected;  but  since  our  statute  extends  to  nonsuits  as  well  as  re- 
versal on  error,  the  same  reason  would  require  a  court  to  construe 
the  statute  to  apply  to  nonsuits  in  cases  like  the  present.  The 
question  whether  this  was  a  voluntary  nonsuit,  and  whether  the  stat- 
ute can  be  so  extended  as  to  include  voluntary  nonsuits,  does  not  arise 
in  this  case,  for  the  reason  that,  so  far  as  we  can  see,  it  was  anything^ 
but  a  voluntary  nonsuit ;  it  was  made  on  the  motion  of  the  defendant,, 
and  was  ordered  by  the  court.  The  fact  that  it  was  ordered  be- 
cause the  plaintiff  had  not  complied  with  the  statute  in  giving  se- 
curity for  costs,  is  no  more  the  fault  of  the  plaintiff  than  any  other 
error  which  he  or  his  counsel  might  have  committed  on  the  trial  of 
the  case,  by  which  the  judgment  might  be  arrested  or  reversed. 
"We  think,  therefore,  that  the  defendant's  rejoinder  was  no  legal 
answer  to  the  replication,  and  that  the  court  did  not  err  in  sustain- 
ing the  demurrer. 

We  ought,  however,  to  observe  on  this  point,  that  we  have  exam- 
ined the  case  referred  to  by  counsel  for  the  petition  in  error,  found 
in  6  Conn.  28,  and,  although  we  have  not  been  able  to  find  the  stat- 
ute upon  which  that  that  decision  was  based,  we  find  the  provisions 
of  the  Connecticut  statute  of  1849  are  almost  a  copy  of  ours, 
with  the  single  exception  that  it  saves  the  right  of  a  creditor  wha 
may  sue  before  the  expiration  of  the  six  months,  and  there  is  no 
other  saving  clause  in  the  act. 

282]    The  case,  according  to  the  opinion  of  Judge  Peters,  might 
well  have  been  decided  on  the  point  that  the  second  action  was  not 
for  the  same  cause  of  action  for  which  the  first  was  brought.    The 
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first  suit  seems  to  have  been  debt  on  a  record ;  the  second  was  an 
action  of  account  going  behind  the  judgment,  and  the  judge  says : 
"But  the  actions  are  not  for  the  same  matter,  cause,  or  thing,  as 
claimed  by  the  plaintiff's  counsel.  One  is  debt,  the  other  accourit; 
and  they  have  no  more  effect  on  each  other  than  trover  and  eject- 
ment for  the  same  land.'*  It  could  in  no  sense  be  considered  a  con- 
tinuation of  the  first  action.    We  do  not  consider  the  case  in  point. 

The  second  error  assigned  being  that  the  court  erred  in  charging- 
the  jury  that  the  plaintiff  might  recover  under  the  pleadings  for 
any  labor  done  by  the  plaintiff  for  the  testator,  for  which  the  right 
of  action  was  barred  by  the  statute  of  limitations,  is  intended  to 
raise  the  question  whether  the  declaration  must  not  count  upon  the 
new  promise,  making  the  original  and  barred  liability  the  consid- 
eration for  such  promise.  Now,  the  first  count  in  the  declaration  is- 
precisely  such  count:  it  states  the  original  legal  liability,  the  bar, 
and  the  subsequent  promise,  within  six  years  before  the  commence- 
ment of  the  action;  and  the  court  charged  the  jury  that  if  the 
plaintiff  had  not  proved  the  allegations  in  the  first  count,  the  jury 
could  not  find  for  the  plaintiff  on  that  count.  The  court,  as  to  that 
count,  charged  in  substance  as  asked,  and  charged  correctly.  But 
the  court  further  charged,  "  That  under  the  second  count  in  the 
declaration,  the  plaintiff  might  recover  if  he  had  proved  any 
amount  of  service  done  by  the  plaintiff  for  the  defendant's  testator 
at  any  time  after  arriving  at  the  age  of  twenty-one  years,  for  which 
the  plaintiff  had  not  received  payment  nor  satisfaction,  if  the  tes- 
tator, in  consideration  of  such  labor,  promised  the  defendant  to  pay 
him  for  the  same,  if  such  promise  was  made  within  six  years  before 
suit  brought ;  that  the  plaintiff  might  recover,  not  for  the  labor, 
but  upon  the  promise  made  in  consideration  of  such  labor."  It  is 
true  that  this  count  does  not  aver  *that  the  original  labor  [288 
was  performed  at  the  request  of  the  testator,  but  is  a  common  count 
for  work  and  labor.  "No  advantage  could  be  taken  to  the  count 
for  the  want  of  such  averment,  except  by  demurrer  j  and  a  court 
of  error  will  presume  that  it  was  so  found  by  the  jury,  unless  the 
contrary  appear. 

So  &r  as  the  evidence  is  set  forth  in  the  bill  of  exceptions,  we 
can  not  fail  to  see  that  it  was  all,  on  the  part  of  the  plaintiff,  given 
to  prove  a  special  contract  made  by  the  parties  for  the  services  of 
the  plaintiff;  that  it  was  not  the  intention  of  the  court  to  charge- 
the  jury  that  a  request  of  the  testator,  either  express  or  implied,. 
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was  not  necessary  to  enable  the  plaintiff  to  recover  for  work  and 
labor  performed  for  the  testator.  That  was  not  the  point  in  the 
mind  of  either  court  or  counsel.  The  real  point  was  whether,  if 
the  claim  was  barred  by  the  statute  of  limitations  before  any  prom- 
ise was  made  by  the  testator,  which,  if  made  before  the  bar,  would 
have  reversed  the  cause  of  action,  a  recovery  could  be  had  on  any 
other  than  the  first  count  in  the  declaration.  In  other  words,  was 
either  of  those  last  counts  so  framed  that  in  case  the  plaintiff  failed 
to  prove  the  first  count,  he  could  recover  on  either  of  the  others 
upon  a  promise  made  after  the  bar,  and  within  six  years  before  the 
commencement  of  the  action  ?  To  this  point  alone  was  the  atten- 
tion of  the  court  directed,  and  not  whether  it  was  necessary  to  prove 
an  original  request  to  perform  the  services.  The  court  charged  that 
M  recovery  could  be  had  on  the  second  count,  although  the  plaintiff 
might  fail  to  prove  the  first  count,  and  although  the  promise  was 
made  after  the  plaintiff  had  been  barred  by  the  statute  of  limita- 
.tions.  Taking  the  testimony  offered  by  the  plaintiff,  the  plain  fact, 
as  it  appears  by  the  testimony  offered  by  the  plaintiff,  that  he  had 
but  one  course  of  action — the  point  which  was  in  fact  before  court 
when  the  charge  was  given — the  fact  that  the  jury  found,  under 
the  first  count,  that  the  labor  was  performed  at  the  testator's 
request,  and  upon  a  contract,  we  are  not  able  to  see  that  the  defend- 
ants either  were,  or  could  have  been  injured  by  the  charge,  so  far 
284]  as  an  original  request  to  do  *the  labor  is  concerned,  or  that 
the  jury  could  have  at  all  been  misled  in  supposing  that  the  court 
intended  to  charge  them  that  it  was  not  necessary  that  the  labor 
should  originally  have  been  performed  at  the  request  of  the 
testator. 

We  think  the  defendants  could  not  have  been  prejudiced  by  this 
charge;  and  that  the  judgment  ought  not,  therefore,  to  be  reversed 
on  that  account. 

It  is  also  claimed  that  the  court  erred  in  their  instruction  to  the 
jury,  that  a  recovery  might  be  had  on  the  second  count  of  the 
plaintiff's  declaration,  although  the  claim  had  been  barred  by  the 
statute  of  limitations  before  the  promise  to  pay  was  made. 

The  question  raised  by  this  assignment  of  error  is,  whether  the 
count  is  so  framed  as  to  admit  evidence  that  the  claim  had  been 
barred  by  the  statute  of  limitations,  and  that  in  consideration  of 
vthe  prior  indebtedness,  a  promise  was  made  to  pay  the  claim. 

It  is  supposed  that  the  charge  that  a  i^ecovery  might  be  had  as 
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Buch,  on  this  count,  is  contrary  to  the  ruling  of  the  Supreme  Court 
in  the  case  of  Hillers  v.  Henry,  17  Ohio,  9. 

The  court  in  that  case  held  that  a  cause  of  action  could  not  be 
revived  by  a  promise  made  after  the  bar,  but  that  the  original  in- 
debtedness was  a  sufficient  moral  obligation  to  sustain  a  subsequent 
promise. 

This  second  count  is  framed  on  an  executed  consideration^  and 
alleges  in  substance  that  the  testator  was  indebted  to  the  plaintiff 
for  the  work  and  labor  of  the  plaintiff,  before  that  time  performed 
for  the  testator;  and  that,  in  consideration  of  that  indebtedness,  he 
promised  to  pay  what  the  work  was  really  worth.  There  is  no 
averment  that  the  claim  had  been  barred  before  the  promise.  Other- 
wise the  count  would  be  sufficient  in  all  respects.  The  plaintiff 
proved  that  the  testator  promised  within  six  years.  The  defend- 
ants claim  that  he  ought  not  to  be  permitted  to  prove  a  promise 
made  so  lately,  but  were  of  opinion  that  wherever  a  count  on  an 
account  stated  would  have  lain  before  the  bar,  or  where  the  com- 
mon count  upon  an  executed  consideration  for  work  *and  [28& 
labor,  would  have  lain  before  the  bar,  that  on  these  two  counts  at 
least,  a  recovery  may  be  had  after  the  bar,  founded  upon  the  subse- 
quent promise ;  that  the  form  of  the  two  counts,  the  one  before  and 
the  other  after  the  bar,  must  be  very  nearly  the  same,  and  that  the 
court  did  not  err  in  this  particular. 

Indeed  it  may  be  well  doubted  whether,  in  any  case,  unless  upon 
a  bond  or  sealed  instrument,  the  plaintiff  ought  to  be  required  to 
anticipate  the  defense  of  the  defendant.  There  is  no  bar  unless 
pleaded,  and  it  would  be  requiring  a  good  deal,  to  ask  the  plaintiff 
to  foresee  which  defense  will  be  made,  and  anticipate  the  statute  of 
limitations.  The  better  practice  in  such  case  would  be  to  make  the 
issue  of  the  subsequent  promise  by  replication. 

Upon  the  whole,  we  think  there  was  no  error  in  the  case,  and  the. 
judgment  is  affirmed. 
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f  a  part  of  the  insured  building  to  the  t 
he  conditions  and  by-laws,  annexed  to  ai 
which  provide  that  such  misappropriatio 
;y  void),  avoids  the  policy;  and  when  it 
was  actually  carried  on,  the  breach  of  1 
lete,  although  the  trade  was  not  carried  c 
come  "  permanent  or  habitual." 
the  condition  of  a  policy  renders  it  void 
used  for  any  trade,  or  for  storing  any  $ 
,  the  carrying  on  such  trade,  temporarily 
I,  or  the  introduction  into  the  building  of 
B  used  for  ordinary  repairs,  or  to  be  cone 
[)es  not  avoid  the  policy,  and  the  insurers 
it  is  in  these,  and  the  like  cases,  that  co^ 
,  etc.,  is  not  *'  permanent  or  habitual" 

3  waa  reserved  firom  Colambiana  < 
in  1849,  on  demurrer  to  the  bill,  an 
i  the  demurrer  was  then  overruled, 
or  hearing  on  the  bill,  answer,  repi 

e  case  material  to  the  question  dec 
the  court. 

ter,  for  complainant,  cited — 
pds,  33  Eng.  C.  L.  12;  Gates  v.  Th< 
469;  2  Oreenl.  sec.  408;  16  Bac 
lobe  Ins.  Co.,  2  Hall  N.  Y.  632  ;  Do 
Law,  260;  Meriam  v.  The  Mad.  Mi 
>L  Ins.  Co.  v.  Lawrence,  10  Pet.  G 
.  Fire  Ins.,  sees.  67, 146, 188, 190, : 
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«ider  in  this  case  is,  whether  the  policy  became  void  by  the  appro- 
priation of  the  building  insured  to  other  purposes  than  those  men- 
tioned in  the  policy. 

The  property  described  in  and  covered  by  the  policy,  is  a  "  brick 
flouring-mill  and  engine-house,  steam-engine,  with  all  the  machinery 
thereto  attached  and  belonging,  necessary  for  manufacturing  flour 
with  steam  power,  situate,*'  etc.  The  insurers  covenant,  in  terms, 
"  according  to  the  provisions  of  their  act  of  incorporation,  by-laws, 
und  conditions  annexed,  to  settle  with  and  pay  to  Harris  all  losses 
and  damages  which  may  happen,"  etc.,  during  the  time  the  policy 
flhall  remain  in  force. 

*One  of  the  by-laws  annexed  to  the  policy  is  as  follows :  [287 
"If  the  insured  shall  alter  or  enlarge  a  building,  or  appropriate  to 
other  purposes  than  those  mentioned  in  the  policy,  so  as  to  increase 
the  risk,  the  same  shall,  ipso  facto,  become  void :  provided  that,  in 
«ase  of  such  alteration,  enlargement  or  change  of  use,  if  the  insured 
«hall,  within  sixty  days,  and  previous  to  any  occurrence  of  loss  on 
the  property  insured,  give  notice  thereof  to  the  clerk,  the  policy 
may  be  renewed  by  the  board  of  directors  on  such  terms  as  they 
'Shall  deem  equitable." 

The  conditions  annexed  to  the  policy  contain  a  subdivision  of 
^ods,  etc.,  into  three  classes — ^not  hazardous,  hazardous,  and  extra- 
hazardous. "  The  following  trades  and  occupations,  goods,  wares, 
and  merchandise,  are  denominated  extra-hazardous:  .  .  coach- 
makers,  .  .  coopers,  .  .  Memorandum. — Grist-mills,  fulling- 
mills,  and  other  mills,  .  .  .  will  be  insured  at  special  rates  of 
premium." 

During  the  existence  of  the  policy,  and  on  the  20th  July,  1846, 
the  premises  were  destroyed  by  fire.  For  the  period  of  about  three 
months  before,  and  down  to  the  time  of  the  fire,  the  mill  had  not 
been  running.  It  had  been  undergoing  some  repairs.  The  repairs, 
however,  had  been  finished  about  one  month  before  the  fire  occurred. 
The  fire  commenced  in  the  thif d  story,  about  midnight.  It  wae 
seen  in  the  third  story  before  the  flames  burst  out  upon  the  roof, 
and  articles  were  taken  from  the  second  story  after  the  fire  ]iad 
commenced.  No  fire  was  kept  at  the  mill;  no  one  slept  there. 
The  plaintiff  had  slept  there  some  weeks  before,  but  had  removed 
his  fiimiture  from  the  mill,  and  lodged  at  a  public  house  a  short 
distance  from  the  mill.  He  was  seen  leaving  the  mill  on  the  night 
previous  to  the  fire,  after  sundown.    The  bolting  cloths  were  not  in 
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the  mill  when  it  was  burned  down.    These  fiicts  do  i 
court  in  believing  that  the  mill  was  set  on  fire. 

During  a  pari,  of  the  three  months  previous  to  the  fir< 
288]  and  his  son  were  engaged  in  the  business  of  mak 
churns,  in  the  third  story  of  the  mill.  The  quantity 
proved,  nor  would  such  a  fact,  in  general,  be  suseep 
One  of  the  plaintiff's  witnesses  thinks  the  plaintiff  ma 
so  wash-tubs,  but  does  not  know  the  quantity.  Tw< 
the  defendant  purchased  tubs  of  the  plaintiff,  and  one 
that  Harris  worked  at  coopering  as  it  was  ordered ; 
and  then,  as  people  wanted  the  articles ;  on  a  few  occj 
time;  manufactured  tubs  and  churns  for  sale;  and  ^ 
probably,  more  than  half  of  the  three  months.  There 
staves  and  a  considerable  quantity  of  shavings  som< 
third  story,  where  he  and  his  son  worked. 

It  appears,  from  the  proof,  that  Harris  and  his  son 
tubs  and  churns,  in  the  third  story  of  the  mill,  for  a  i 
fore  the  fire,  and  Harris  sold  the  wares  he  manufactur 
the  quantity  of  the  articles  manufactured  may  be 
element  in  determining  whether  the  trade  was  actual! 
when  there  is  an  absence  of  all  proof  of  the  sale  of  1 
the  object  for  which  the  articles  were  manufacture 
there  is,  as  in  this  case,  satisfactory  proof  that  the 
manufactured  to  sell,  and  that  the  extent  of  the  mai 
trade  was  only  limited  by  the  amount  of  the  orders  re 
articles,  the  quantity  manufactured  is  of  little  or  no  c< 

It  is  insisted  that  the  trade  must  be  carried  on  for 
of  time,  and  in  such  manner,  as  to  be  habitual  or  pern 
may  in  some  cases  be  true,  but  not  to  the  extent,  no 
is  the  rule  applicable  in  the  sense  claimed  by  the  cc 
plaintiff. 

In  2  Greenlears  Ev.,  sec.  408,  the  general  rule  is  stat 
change  of  use  must  be  habitual  or  of  a  permanent  char 
where  the  policy  was  on  premises  *  where  no  fire  is  ke 
no  hazardous  goods  are  deposited,*  a  loss  occasioned 
289]  fire  once  on  the  premises  and  heating  tar,  for  th 
making  repairs,  was  held  covered  by  the  policy.  And 
used  for  drying  corn,  was  upon  om  occasion  used  for  t 
gerous  process  of  drying  bark,  wh3reby  the  building 
was  consumed,  the  underwriters,  ox,  the  same  princip 
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liablo."  As  authority  for  this  statemeiit,  he  refers  to  the  cases  of 
Dobson  V.  Sotherby  et  al.,  and  Shaw  r.  Robberds. 

Upon  an  examination  of  the  tar-barrel  case,  Dobson  v.  Sotherby 
et  al.,  22  Eng.  C.  L.  260 ;  it  will  be  found  that  the  building  insured 
was  of  a  kind  which  required  the  use  of  tar  to  repair  the  roof 
The  roof  required  tarring,  and  a  tar-barrel  was  brought  into  the 
building,  and  the  tar  there  heated  by  a  fire,  for  the  purpose  of  per- 
forming the  necessary  operation.  The  court  did  not  decide  the 
case  upon  the  fact  that  a  fire  and  tar  were  introduced  into  the 
building  upon  one  occasion,  but  say,  "  That  the  condition  must  be 
understood  as  forbidding  only  the  habitual  use  of  fire,  or  the  ordi- 
nary deposit  of  hazardous  goods,  not  their  occasional  introduction, 
as  in  this  case,  for  a  temporary  purpose,  connected  with  the  occu- 
pation of  the  premises.  The  common  repairs  of  a  building  neces- 
sarily require  the  introduction  of  fire  upon  the  premises,"  etc. 

The  rule  to  be  deduced  from  this  case  is,  that  although  the  policy 
forbid  fire  to  be  kept,  or  hazardous  goods  to  be  deposited  in  a 
building,  such  stipulation  was  not  intended  to  cover,  and  does  not 
cover,  fire  or  hazardous  goods  necessary  to  make  ordinary  repairs, 
and  used  on  the  premises  for  that  purpose. 

The  other  case  cited  by  Greenleaf  is  Shaw  v.  Robberds  et  al.,  33 
Eng.  C.  L.  12;  and  was  as  follows: 

The  plaintiff  insured  a  granary,  etc.,  and  "  kiln  for  drying  com, 
in  use."  The  condition  of  the  policy  was  that,  "  If  a  building  con- 
tain a  kiln,  or  any  process  of  fire-heat,  other  than  the  ordinary 
risk  of  common  fires  in  private  houses,  the  same  must  be  noticed 
in  the  policy;  and  that  if  the  risk  of  fire  to  which  such  building  is 
exposed  be  by  any  means  increased,  such  ^increase  of  risk  [:;!90 
must  be  immediately  notified  and  allowed  by  indorsement  on  the 
policy,  otherwise  the  insurance  as  to  such  buildings  or  goods  will 
be  void."  The  kiln  was  used  for  drying  com,  and  for  no  other 
purpose.  A  vessel  laden  with  oak  bark  was  sunk,  and  the  owner 
of  the  bark  was  permitted  by  the  insured,  as  an  act  of  kindness 
and  gratuitously,  to  dry  the  bark  in  the  kiln  for  drying  com.  No 
notice  of  this  was  given  to  the  insurers.  The  fire  in  the  kiln  for 
drying  the  bark  was  not  larger  than  that  usual  in  the  case  of  dry- 
ing com.  While  the  bark  was  drying,  and  on  the  third  day  after 
the  commencement  of  that  process,  the  kiln  and  all  the  premises 
took  fire  and  were  consumed.  The  jury  found  that  the  trades  of 
drying  bark  and  drying  com  were  different;  that  the  drying  bark 
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was  the  more  dangerous ;  and  that  the  fire  was  occi 
ing  it.  The  court  say :  "  Perhaps  if  the  plaintiff 
<jharge  for  drying  this  bark,  it  might  have  been  a  q 
jury,  whether  he  had  done  so  as  a  matter  of  businee 
or  not  he  had  thereby  (although  it  was  the  first  ir 
drying)  made  an  alteration  in  his  business  within  t 
that  condition.  But  according  to  the  evidence,  W€ 
the  opinion  that  no  such  question  arose  for  the  consi 
jury ;  and  that  this  single  act  of  kindness  was  n( 
condition."  No  rule  of  law  is  to  be  drawn  from  tl 
simply  the  shipwreck  of  principle  upon  the  gen  ere 
the  court.  It  was  a  case  of  hardship  on  the  pla 
suffered  for  his  kindness,  and  seems  to  be  so  regard 
46  Eng.  C.  L.  19,  note.  It  will  also  be  observed  tha 
provision  in  the  conditions  of  the  policy  relating  t< 
of  the  trade ;  but  it  was  clear  that  the  risk  of  fir 
creased,  for  it  was  so  found  by  the  jury ;  and  one  of 
of  the  policy  distinctly  provided  for  increased  risk  I 

It  seems  to  be  settled  that  where  the  conditio 
renders  it  void,  if  the  building  is  appropriated  or 
291]  *trade  or  for  storing  any  articles  denominate 
extra-hazardous,  the  temporary  use,  or  the  carrying  < 
of  any  of  the  trades  so  denominated,  for  the  purpo 
repair,  or  the  articles  so  denominated  are  introduced 
ing  to  be  used  in  ordinary  repairs,  or  to  be  consum< 
use,  the  insurers  are,  notwithstanding,  liable.  O'Kei 
Co.,  3  Comst.  122. 

So,  the  carrying  on  the  trade  and  business  of  soi 
ing,  although  extra-hazardous,  yet  the  making  of  so 
from  spoiled  meat,  on  one  or  more  occasions,  would  d 
a  condition  forbidding  such  a  business  or  trade.  Oa 
Mut.  Ins.  Co.,  1  Seld.  479. 

Courts,  in  speaking  of  the  trades  forbidden  by  the 
to  distinguish  them  from  repairs,  etc.,  have  said  of  t 
was  temporary,  and  of  the  others,  that  they  were  h 
manent.  But  if,  from  this  language,  it  is  to  be  su] 
building  is  actually  appropriated  to  a  trade  forbidd 
dition,  that  it  must  be  so  long  carried  on  that  it  be 
or  permanent,  would  be  grounding  a  principle  upo 
For  instance,  if  the  insured  opens  a  drug  store  in  on 
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ct  the  insnred  building  (it  being  a  forbidden  trade),  must  the  trade 
become  habitual  or  permanent  before  the  condition  is  broken? 
Surely  not.  So,  if  the  insured  take  the  steps  necessary  to  carry  on 
the  forbidden  trade;  does  sufficient  to  show  that  he  intends  to  man- 
ufacture for  and  sell  to  the  public ;  begins  to  manufacture  upon  the 
premises,  so  that  the  risk  actually  commences,  he  can  not  excuse 
himself  from  the  consequences  of  his  own  deliberate  act,  by  show- 
ing that  he  carried  on  the  trade  but  a  short  time,  or  that  sufficient' 
time  had  not  elapsed  for  the  trade  to  become  permanent.  If  the 
insured,  at  the  request  of  a  neighbor,  or  for  his  own  household, 
make  an  article  which  the  forbidden  trade  usually  manufactures,  this 
would  not  forfeit  his  policy.  It  is  not  what  the  condition  of  the 
policy  intended  to  cover.  But  if,  as  in  the  case  now  before  the 
court,  the  insured  manufactures  *the  articles  of  the  forbidden  [292 
trade  for  the  public,  and  for  gain,  to  the  extent  which  the  market 
demands,  the  question  of  habit  or  permanence  does  not  arise,  and 
he  at  once  forfeits  his  policy,  according  to  the  condition  and  by-laws 
annexed  thereto. 

Bill  dismissed. 

Sanney,  J.,  being  a  member  of  the  insurance  company,  did  not 
participate  in  the  hearing  or  decision  of  this  cause. 


Elizabeth  Dobah's  Administrator  v.  Joseph  Dorah's  Executor. 

The  death  of  a  widow,  to  whom  an  allowance  has  been  made  under  sections  46 
and  46  of  the  administration  law,  before  the  expiration  of  the  year,  and  be- 
fore it  has  all  been  expended  in  her  support,  does  not  bar  the  right  of  her 
executor  to  recover  the  amount  unpaid,  from  the  executor  of  her  husband. 

Bach  allowance  confers  a  vested  right  of  property,  and  is  not  divested  by  her 
death,  or  by  any  other  contingency,  occurring  after  the  amount  has  been 
fixed  and  allowed  by  the  proper  tribunal. 

Whether,  upon  petition  for  such  cause,  the  amount  might  be  diminished  by 
the  probate  court,  under  section  48 — quwre  7 

Case  reserved  in  Muskingum  county. 

The  amended  declaration  counted  on  an  indebtedness  in  the  lifetime 
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intestate,  from  the  defendant  as  exec 
I  dollars,  "  for  money  then  and  th 
estate  of  the  said  Joseph  Dorah,  de 
for  her,  the  said  Elizabeth  Dorah's, 
lie  death  of  the  said  Joseph  Dora] 
',"  etc. 

t  interposed  the  following  special  pi 
id  defendant  cpmes  and  defends  1 
¥hen,  etc.,  and  says  that  the  plainti 
tion  against  him  as  to  the  said  su 
le  plaintiffs  declaration ;  because,  1: 
aisers  of  the  estate  and  property  of 
1  the  15th  day  of  March,  1852,  at  tl 
md  allow,  said  Elizabeth  Dorah  the 
ies  of  personal  property,  and  did  < 
$157.13  was  necessary  for  the  supj 
I  for  twelve  months  after  the  death  i 
orah,  who  died  on  the  1st  of  March, 
'orah  died  on  the  24th  day  of  Marcl 
Ode  to  possession,  or  any  part  there 
3  therefor,  except  as  to  said  sum  of  : 
im  of  $15.50  paid  said  Elizabeth  ] 
said  defendant  avers  that  said  sum 
$58.37,  were  sufficient  to  support 
he  time  she  lived  after  the  death  o 
>orah;  and  this  the  defends^t  is  ] 
'ays  judgment  if  the  plaintiff  ought 
im,  etc. 

her  plea  in  this  behalf,  after  leave  o 
id,  the  said  defendant  says,  that  as 
ioned  in  plaintifTs  declaration,  th( 
aintain  his  action  against  him  ;  b( 
he  appraisers  of  the  estate  and  p 
leceased,  did  on  the  15th  day  of  H 
the  statute  in  that  case  made  an 
the  said  Elizabeth  Dorah,  the  sui 
)f  personal  property,  and  did  certii 
r.l3  was  necessary  to  support  the 
9  months  after  the  death  of  her  sai 
the  24th  day  of  March,  1852 ;  yet 
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beth  Dorah  died  on  the  24th  day  of  March,  1852,  without  having 
reduced  the  said  allowance  so  made  by  the  appraisers  *afore-  \i9i 
said,  for  her  first  j^ear's  support  ds  aforesaid,  to  possession,  or  any 
part  thereof,  and  without  taking  steps  therefor,  or  demanding  the 
Bame,  or  any  part  thereof,  except  the  sum  of  Jf42.87,  in  property, 
and  the  further  sum  of  $15.50  paid  by  this  defendant  to  the  said 
Elizabeth  Borah.  And  the  defendant  avers  that  said  sums  of 
442.87  and  $15.50,  making  together  the  sum  of  $58.37,  were  suffi- 
cient to  support  the  said  Elizabeth  all  the  time  she  lived  after  the 
death  of  her  said  husband,  Joseph  Dorah,  and  to  pay  the  funeral 
expenses,  and  expenses  of  the  last  sickness  of  the  said  Elizabeth 
Dorah ;  and  this  the  defendant  is  ready  to  verify.  Whereupon 
he  prays  judgment  if  the  defendant  ought  to  maintain  his  action 
•against  him,V  etc. 

To  this  plea  the  plaintiff  demurred. 

8.  Chapman^  for  plaintiff. 

F,  A.  ISebom,  defendant,  in  person. 

Ranney,  J.  Whether  the  special  plea,  interposed  as  a  bar  to 
this  action,  is  sufficient,  must  depend  upon  the  construction  of  sev- 
eral sections  of  the  administration  law.  By  section  45,  it  is  made 
the  duty  of  the  appraisers  to  set  off,  from  the  property  of  the  deced- 
ent, provisions  or  other  property  sufficient  to  support  the  widow, 
and  children  under  fifteen  years  of  age,  if  any,  for  the  period  of 
one  year.  If  there  is  not  sufficient  personal  property,  or  property 
of  a  suitable  kind,  they  are  required  by  section  46,  to  certify 
what  sum,  or  what  further  sum,  in  money  is  necessaiy  for  the  sup- 
port of  such  widow  and  children  for  that  time ;  and  in  either  case, 
the  property  or  money,  thus  set  off  and  allowed,  is  to  be  returned 
in  a  separate  schedule,  and  not  included  tn  the  general  inventory. 
The  court  to  which  it  is  returned,  is  authorized,  upon  the  petition 
-of  the  widow,  or  other  person  interested,  to  review  the  allowance, 
and  increase  or  diminish  the  same,  and  make  such  order  as  it  shall 
deem  right  and  proper.  By  section  83,  the  executor  or  ad- 
ministrator is  required  to  *pay  the  sum  thus  certified,  or  [295 
ultimately  fixed  by  the  court,  next  after  paying  the  funeral  ex- 
penses, those  of  the  last  sickness,  and  the  expenses  of  administra- 
tion, and  before  anything  is  applied  to  the  payment  of  other 
claims.    In  this  case,  no  application  was  made  to  the  probate 
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increase  or  diminish  the  allowance;  and,  consequently, 
1  of  the  appraisers  was  final.  But  it  is  averred  in  the 
admitted  by  the  demurrer,  that  enough  of  the  allowance 
to  support  the  widow  until  her  death  ;  and  the  question 
«,  whether  the  balance  may  be  recovered  by  her  personal 
ative. 

careful  examination  of  the  subject,  we  are  of  opinion  that 
> ;  or,  at  least,  that  the  plea  is  no  bar  to  the  present  action, 
it  construction  would  often  lead  to  serious  difficulties,  and, 
ks  to  us,  would  be  interpolating  into  the  statute  a  contin- 
ver  contemplated  by  the  legislature.  In  cases  where  suffi- 
sonal  property,  of  a  suitable  kind,  exists,  from  which  the 
3  is  taken,  it  is  undeniably  clear,  that  it  goes  immediately 
lands  of  the  widow,  and  is  disposed  of  at  her  pleasure,  and 
►solute  property.  In  fixing  the  amount,  in  all  cases,  the 
iependent  upon  her  for  support,  are  taken  into  the  account ; 
le  death  of  a  child  might  raise  the  same  question  as  the 
the  widow.  We  can  see  no  reason  to  suppose,  that  it  was 
nded  to  allow  a  recovery  back  of  any  part  of  the  amount, 
happening  of  such  a  contingency;  and  quite  as  little,  that 
bended,  where  the  property  of  the  estate  does  not  admit  of 
)priation  of  specific  articles,  to  place  the  widow  in  a  worse 

by  making  such  van  unequal  and  unjust  discrimination, 
such  a  deduction,  either  by  giving  an  action  to  the  admin- 
0  recover  it  back  where  it  has  been  paid,  or  by  permitting 
ithhold  it  where  it  has  not,  is  to  introduce  the  most  per- 
mcertainty  as  to  the  rights  of  the  widow  and  the  duties  of 
nistrator,  and  to  withdraw  the  whole  matter  from  the  ap- 
>  tribunal,  to  the  assessment  and  discretion  of  a  jury. 
JVith  the  construction  we  adopt,  the  rights  and  duties  of 
rned  are  clear,  definite,  and  fixed.  It  gives  to  the  widow 
Iren  a  paramount  claim  upon  enough  of  the  estate  to  sup- 
Q  for  one  year,  over  creditors  and  distributees ;  and  where 
en.  fixed  or  set  apart  by  the  appraisers,  or  by  the  court  on 
ffcctually  withdraws  it  from  the  balance  of  the  estate,  and 
e  force  and  eifect  of  an  adjudication  in  their  favor.  It  con- 
jted  right  of  property,  conclusively  disposes  of  so  much  of 
d,  and  leaves  no  discretion  to  the  administrator  as  to  com- 
ith  it,  and  no  responsibility  upon  him,  to  creditors  or  dis- 
,  for  thus  complying.    In  the  language  of  the  statute,  it  is 
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"setoff"  fipom  the  estate,  and  "allowed"  to  the  widow  and  chil- 
dren. The  case  of  Adams  v.  Adams,  10  Met.  170,  cited  by  defend- 
ant's counsel,  is  in  no  way  decisive  of  this.  By  the  statute  of 
Massachusetts,  the  probate  court  makes  the  allowance  in  the  first 
instance,  subject  to  an  appeal  from  his  decision.  In  that  case  an 
appeal  had  been  taken,  which  vacated  the  order  of  the  probate 
court,  and  before  the  hearing  in  the  appellate  coui-t,  the  widow  died. 
There  was,  consequently,  no  amount  allowed  at  her  death,  and  the 
court  held  that  they  could  not  go  on  and  make  the  allowance  at  the 
instance  of  her  executor,  and  that  no  vested  right  existed  until  the 
amount  was  fixed.  This  may  all  be  very  correct,  and  still  have  na 
bearing  upon  a  case  where  the  personal  representative  of  the  widow 
is  not  proceeding  to  obtain  an  order  fixing  the  amount,  but  to  re- 
cover the  amount  fixed  and  allowed  in  her  lifetime.  We  have  not 
found  it  necessary  to  consider,  whether  the  probate  court  mighty 
upon  a  petition  filed  under  section  48,  take  into  consideration  such 
circumstances,  transpiring  after  the  action  of  the  appraisers,  as 
tended  to  show  that  the  amount  ought  to  be  increased  or  dimin- 
ished ;  or  whether  the  court  should  be  confined  to  the  consideration 
only  of  the  correctness  of  the  decision  made  by  them,  and  we  there- 
fore express  no  opinion  upon  that  subject. 
The  demurrer  must  be  sustained. 


*J0HN  BOSEBERBY  V.  JOHN  HOUJSTEB.  [297 

Wliere  the  state  authorizes  an  agent  to  sell  at  public  anction  her  pnblic  land, 
and  to  issue  a  certificate  to  the  purchaser  at  such  sale,  and  such  agent  is 
also  authorized,  after  the  time  of  sale  by  public  auction,  to  sell  at  private 
sale  any  of  the  unsold  lands,  and  the  agent  does  sell  at  the  public  auction 
a  lot  of  said  land  to  A,  who  pays  for  the  same  and  obtains  a  proper  certifi- 
cate, and  the  agent  afterward  sells  the  same  lot  at  private  sale  to  another 
person,  the  second  sale  is  void. 

Ie  such  case,  if  the  governor  make  a  deed  to  the  last  purchaser,  and  afterward, 
under  a  subsequent  law,  makes  a  deed  to  the  first  purchaser,  the  last  deed 
will  hold  the  land,  although  the  last  purchaser  had  no  notice  of  the  first 
purchaser's  equity. 
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In  Ghancebt.    Reserved  from  Wood  county. 
The  case  is  stated  in  the  opinion  of  the  court. 

James  Murray,  for  complainant,  cited  the  acts  referred  to  in  the 
opinion  of  the  court,  and  made  the  following  points : 

I.  Where  a  public  officer  is  required  by  law  to  do  an  act  in  the 
performance  of  his  official  duties,  as  between  third  persons,  that  act 
is  presumed  to  be  done,  unless  the  contrary  is  shown.  Adams  v, 
Jackson,  2  Atk.  145 ;  The  People  v.  The  Auditor,  2  Scam.  567 ; 
Vaugher  v.  Riggers,  4  Geo.  188 ;  Shelden  v.  Wright,  7  Barb.  30. 

II.  The  law  required  a  correct  list  of  the  lands  sold  to  be  semi- 
annually  returned  to  the  office  of  the  auditor  of  state,  and  filed 
therein.  The  bill  avers  this  to  have  been  done  in  this  case.  The 
law  also  required  a  correct  list  to  be  kept  by  the  superintendent  in 
his  office.    The  legal  presumption  is,  that  this  also  was  done. 

in.  The  defendant,  when  he  made  his  purchase,  was  bound  to 
inquire  whether  the  land  had  been  sold  at  public  sale ;  if  so,  he  of 
298]  course  could  not  purchase  by  private  entry.  If  he  *had 
made  proper  examination  in  the  office  of  the  superintendent,  and 
in  that  of  the  auditor  of  state,  he  would  have  ascertained  that  the 
father  of  the  complainant  had  purchased  and  paid  for  this  land. 
If  he  neglected  to  comply  with  this  requirement,  he  can  not  com- 
plain if  he  suffer  by  his  want  of  diligence. 

IV.  The  special  provisions  of  the  statute  are  somewhat  similar  to 
those  governing  the  sales  in  the  Virginia  military  land  district. 
Here  each  person  is  prohibited  by  the  law  from  the  entry  of  land 
that  had  been  previously  located.  That  he  must  examine  the  reg- 
ister of  entries  for  the  purpose  of  determining  that  question,  ap- 
pears from  Rrush  v.  Ware,  15  Pet.  Ill ;  Mc Arthur  v,  Thomas,  2 
Ohio,  418;  Nisewanger  v.  Wallace,  16  Ohio,  559. 

V.  The  government  can  only  act  by  its  agents.  The  agent  can 
only  act  as  to  the  subject  and  in  the  mode  provided  by  law.  In 
these  sales,  the  agent  of  the  state,  when  he  had  sold  this  land  to 
the  ancestor  of  the  complainant,  received  the  money,  and  given  the 
purchaser  a  certificate  of  purchase,  had  exhausted  bis  powers ;  his 
duty  was  done,  his  authority  at  an  end.  Any  attempt  thereafter  to 
sell  the  same  land,  or  exercise  any  authority  over  it,  was  unauthor- 
ized by  law,  and  void  for  want  of  power  in  the  agent.  The  doc- 
trine of  caveat  emptor  applies,  in  its  fullest  extent,  to  a  purchaser 
from  him. 
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VI.  If  the  title  of  the  complainant  is  lost,  it  is  not  from  his  own 
fault  or  laches,  or  that  of  his  ancestor.  If  the  title  is  lost,  it  is  from 
the  default  of  the  state,  not  in  failing  to  give  us  title,  for  that  we 
had,  but  in  failing  to  execute  the  evidence  of  that  title.  The  man 
who,  in  a  purchase  from  another,  loses  his  right  to  property,  loses 
it  either  because  the  title  never  vested  in  him,  or,  having  vested,  it 
is  lost  hy  his  own  default. 

M.  E,  Watte,  for  defendants,  made  the  following  points : 

I.  There  is  no  such  principle  of  law  as  that  what  is  matter  of 
record  shall  be  constructive  notice  to  the  purchaser.  Dexter  v. 
♦Harris,  2  Mason,  536.  It  is  the  statute  that  gives  to  the  [299 
record  of  deeds,  in  the  office  of  the  recorder  of  a  county,  the  efEect 
of  notice  to  subsequent  purchasers,  not  the  record  itself. 

II.  No  such  statutory  provision  exists  in  relation  to  the  reports 
of  the  superintendents,  on  file  with  the  auditor  of  state.  They  are 
not  even  open  to  the  examination  of  the  public. 

III.  The  bill  does  not  aver  that  any  plat  or  note  of  this  sale  was 
kept  by  the  superintendent  in  his  office.  Nothing  will  be  presumed 
to  exist  which  is  not  averred  in  the  pleadings,  or  at  least  which  is 
not  legitimately  to  be  inferred  from  the  averments. 

rV.  But  suppose  there  was  such  a  record.  The  principle  appli- 
cable to  the  record  and  files  in  the  auditor's  office,  is  equally  appli- 
cable here.  The  law  does  not  declare  such  record  shall  be  notice  to 
subsequent  purchasers.  The  list  and  the  record  are  kept,  not  for  the 
information  of  purchasers,  but  for  the  agents  of  the  state.  Even 
this  is  not  open  to  the  inspection  of  those  wishing  to  purchase. 
The  superintendent  may  permit  it  to  be  examined,  but  he  is  not 
compelled  by  law  to  do  so. 

V.  The  decisions  as  to  the  effect  of  the  location  of  Virginia  mil- 
itary land  warrants,  do  not  furnish  a  rule  for  the  determination  in 
this  case.  (1.)  There  the  locator  is  required  to  record  his  entry 
or  location.  Swan's  Land  Laws,  121.  That  statute  also  gives  au- 
thority to  parties  making  application  for  entries,  to  demand  of  the 
surveyor  a  "  view  of  the  original  or  prior  entry  in  his  book,  and 
also  a  certified  copy  of  the  same."  This  book  of  the  surveyor  is, 
therefore,  a  public  record,  and  one  which  any  one  interested  may 
inspect.  (2.)  There  is  another  distinction.  Here  a  valuable  con- 
sideration is  paid.  There  the  grant  is  in  the  nature  of  a  gratuity-^ 
it  is  a  bounty.     There  the  question  arises  between  two  donees; 
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I  two  ptirchasers.  (3.)  In  the  Vii 
he  act  of  the  locator  himself.  H< 
le  of  it,  makes  the  location.  B[er< 
le  property  into  market,  and  offei 
cator  makes  his  own  selection,  *a 
andfl  have  not  been  before  entei 
the  state  selects  its  lands  for  sale 
The  purchaser  acts  upon  this  offe 
;itlo  of  the  state  is  good,  but  he  i 
9  acquiring  title.  The  duties  of  1 
not  at  all  different  from  what  tlie^ 
an  individual, 

,  it  is  said  the  second  sale  was  voi 
ntendent  to  make  it,  he  being  on] 
ite  sale,  of  such  lands  as  had  not 
The  superintendent  was  investe( 
ds.  He  was  the  proper  person  to 
}old,  and  upon  his  sale  the  gov< 
ase,  assumed  to  sell  this  lot  to 
has  gone  into  the  treasury  of  th 
I  the  governor  has  executed  the  n( 
2^al  title. 

is,  that  as  the  act  of  the  superint€ 
oid.  If  that  is  the  case,  it  is  wl 
and  the  deed  executed  by  the  g 
and  void.  If  voidy  it  passed  no 
3  of  the  legal  title,  and  the  subse 
lade  perfect  his  equitable  into  a  le 
he  operation  of  the  conveyances, 
lat  the  legal  title  passes  to  the  fin 
3er,  if  he  have  the  better  equity, ; 
3  first  patentee. 

said  that  Ebenezer  Eoseberry,  at 
)  of  purchase,  acquired  a  title  whi 
s  own,  and  he  ought  not  therefo 
[t  is  averred  in  the  bill,  that  at  1 
perintendent  executed  to  him  th( 
Section  7  of  the  act  of  1824,  pre 
itation  of  such  certificate  to  the  go 
nrchaser  a  deed.    It  was  the  dut^^ 
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to  perfect  his  title  by  the  deed,  and  have  the  same  recorded  in  the 
county  where  the  lands  were  situated.  This  would  give  notice  to 
others  of  his  claim.  He  has  neglected  this  duty,  and  by  reason  of 
this  neglect,  another  has  been  induced  to  purchase.  His  loss  is, 
then,  directly  the  consequence  of  his  own  laches.  Had  he  buen 
diligent,  he  could  have  saved  his  rights.  Hollister  did  not  pur- 
chase until  nearly  two  years  and  a  half  after  he  did.  The  title 
never  vested  in  Boseberry,  and  he  has  lost  his  right  to  the  title  by 
his  own  fault. 

Kennon,  J.  The  bill  in  this  case  states  that  on  the  7th  of  June, 
1825,  Ebenezer  Boseberry  purchased,  at  the  public  sale  of  the  Mau- 
mee  and  Western  Beserve  road  lands,  out-lot  No.  220,  in  the  town 
of  Perrysburg ;  that  he  paid  for  the  same  the  sum  of  $29.75  in 
cash,  at  the  date  of  the  sale,  and  obtained  from  the  superintendent 
a  certificate  of  his  purchase ;  that  said  sale  was,  in  all  respects,  con- 
ducted according  to  the  provisions  of  the  act  to  provide  for  the 
construction  of  a  road  from  the  Maumee  of  Lake  Erie  to  the  West- 
em  Beserve,  passed  February  25,  1824,  and  the  act  amendatory 
thereto,  passed  February  7,  1825 ;  that  Quintus  F.  Atkins,  the  su- 
perintendent of  the  road,  made  due  report  of  said  sale,  which  was- 
in  due  time  deposited  with  the  auditor  of  state,  where  it  has  re- 
mained; that  Ebenezer  Boseberry  died  in  1826,  without  having  re- 
ceived a  deed  for  the  lot  from  the  State  of  Ohio ;  that  on  the  29th 
of  January,  1833,  the  legislature  of  the  state  passed  an  act  direct- 
ing the  governor  to  execute  to  the  heirs  of  Boseberry  a  deed  for 
said  lot ;  that  in  pursuance  of  such  direction  the  governor,  on  the 
26th  of  February,  1833,  did  execute  such  deed;  that  complain- 
ant has  acquired  the  title  from  the  other  heirs ;  that  on  the  10th 
of  January,  1828,  John  Hollister  purchased  the  same  lot  from 
the  state,  and  obtained  a  deed  from  the  governor  for  the  same, 
which  he  now  holds.  The  bill  prays  that  the  defendants  may  be 
compelled  to  convey  the  legal  *title  to  the  lot,  which,  it  is  [302 
claimed,  they  hold  in  trust  only  for  complainant. 

To  this  bill  John  Hollister  pleads  that,  on  the  2d  of  November, 
1827,  he  purchased  from  the  State  of  Ohio  said  lot,  for  $47.50,  by 
applying  that  amount  in  part  payment  of  the  amount  due  to  him 
from  the  state  upon  a  contract,  made  on  the  22d  of  June,  1825, 
with  the  superintendent  of  the  road,  for  the  construction  of  a  -  part 
of  said  road ;  that  in  pursuance  of  said  purchase  the  lot  was,  on> 
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luary,  1828,  conveyed  to  him  by  the  governor;  and 
lister  made  the  purchase,  paid  the  purchase  money, 
le  conveyance,  he  had  no  notice  of  the  purchase  by 
,  nor  of  any  claim  in  favor  of  said  Roseberry  or  his 

me  on  for  hearing  on  the  bill  and  plea,  and  the  only 
ore  presented  for  the  consideration  of  this  court,  is 
of  this  plea. 

to  be  considered  as  if  it  had  been  set  down  for  hear- 
I,  and  the  plea  viewed  as  though  it  had  been  de- 
nsufficiency  in  an  action  at  law. 
therefore  to  be  taken  as  true,  and  that  the  defendant 
\e  purchaser,  without  notice  in  fact  of  the  complain- 
[id  the  first  question  therefore  to  be  considered  is, 
i  constructive  notice,  or  such  notice  as  the  law  will 
ipute  to  him. 

be  a  bona  fide  purchaser  from  A,  without  any  notico 
lad  purchased  the  same  land  from  A,  and  had  his 
placed  upon  record  ;  still,  as  between  B  and  the  sub- 
ie  purchaser,  without  notice  in  fact  of  the  previous 
aw  would  not  permit  the  second  purchaser  to  prevail 
I  no  notice.  He  would  be  presumed  to  have  had 
h  presumption  would  be  conclusive. 
hi  presumption  of  law  be  raised  in  this  case,  notwith- 
lea  of  a  bona  fide  purchaser  without  notice? 
leged  that  the  land  belongs  to  the  state,  by  grant 
r  the  purpose  of  constructing  a  road  from  the  Maumeo 
)  the  line  of  the  Connecticut  Western  Reserve ;  that 
le  duty  (by  an  act  of  the  legislature  of  Ohio)  of  tho 
i  to  sell  these  lands  at  public  sale,  and  semi-annually  to 
)  the  auditor  of  state  a  correct  statement  of  the  land 
and  at  what  price;  that  the  superintendent  did,  in 
th  such  duty,  make  such  return  immediately  after 
iplainant,  and  the  same  still  remains  to  be  seen  on 
tor's  office;  and  this  is  claimed,  in  law,  as  a  conclusive 
*  notice  to  the  defendant,  who  subsequently  purchased, 
id,  by  way  of  argument,  but  not  so  stated  in  the  bill, 
•St  section  of  an  act  amendatory  to  the  act  of  1824, 
,  it  was  made  the  duty  of  the  superintendent  to  keep 
)f  all  the  lands,  etc.,  with  a  note  of  those  sold,  etc.,  in 
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his  office;  and  it  is  insisted  that,  as  the  presumption  of  law  always 
is  that  an  officer  has  done  his  duty,  that  it  is  to  be  presumed  that 
such  plat  and  note  of  sales  were  left  in  the  office  of  the  superin- 
tendent, and  therefore  that  this  plat  and  note  were  also  notice  to 
the  defendant  of  complainant's  equity. 

As  to  this  last  claim  of  notice,  it  is  enough  to  say,  that  although 
the  law  would  presume  tliat  the  officer  did  his  duty  in  this  respect, 
and  did  keep  such  plat  and  note,  yet  he  may  not  have  done  so;  and 
in  such  case  the  defendant  migl;it  well  say  he  had  no  notice ;  and 
the  question  of  notice  or  no  notice  in  such  case  would  be  a  question 
of  fact,  which  could  only  be  tried  on  an  issue  taken  on  the  plea,  and 
not  on  demurrer  to  the  plea,  which  admits  he  had  no  notice,  unless 
the  law  would  conclusively  presume  such  notice. 

But  it  is  expressly  averred  in  the  bill,  and  liot  denied  by  the  plea,, 
that  the  superintendent  did  make  return  to  the  auditor  of  state  of 
the  sale  of  this  lot,  to  whom  sold,  and  for  how  much.  That  return 
was  on  file  in  the  auditor's  office  at  the  time  of  the  purchase  by  the 
defendant,  and  if  he  had  seen  such  return,  he  *would  not  be  [304 
a  bona  fide  purchaser  without  notice.  The  plea  shows  that  he  did 
not  see  the  return  or  know  of  the  same. 

The  question  is  therefore  properly  raised,  whether  the  law  makes 
this  return  of  the  superintendent  notice,  and  conclusive  notice,  to 
all  subsequent  purchasers. 

By  section  8  of  our  registry  act  (Swan's  old  Stat.  267),  all 
deeds  are  required  to  be  recorded  within  six  months  from  the  date 
thereof;  and  if  such  deeds  shall  not  be  recorded  within  that  time,. 
the  same  shall  be  deemed  fraudulent  as  against  subsequent  pur- 
chasers, having  no  knowledge  of  the  existence  of  such  former  deed: 
provided  that  such  deed  (or  other  instrument  of  writing  for  the 
incumbrance  of  land)  may  be  recorded  after  the  expiration  of  the 
six  months  from  the  date  of  such  deed,  and  from  the  date  of  such 
record  shall  be  notice  to  any  subsequent  purchaser. 

Under  this  section  of  the  statute,  all  deeds  recorded  within  six 
months  from  date  are  conclusive  notice  to  subsequent  purchasers;, 
and  so,  also,  if  not  recorded  within  that  time,  are  conclusive  notice, 
from  the  date  of  the  record,  to  all  subsequent  purchasers.  In  this 
case,  the  first  deed  made  by  the  governor  was  to  the  defendants,  so 
that,  if  the  legal  title  passed  at  all  by  that  deed,  it  was  vested  in  the 
defendant  long  before  any  deed  had  been  made  to  complainants;. 
and  the  question  arises,  whetheri  by  the  act  requiring  the  superin* 
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tendent  to  make  a  return  of  his  sales  to  the  auditor  of 
fendant  had  notice  of  the  complainant's  prior  equity, 
necessary  for  the  court  to  decide  this  question,  we  woul 
to  the  opinion  that  this  provision  of  the  act  was  not 
give  notice  to  subsequent  purchasers,  but  simply  to  em 
to  know  how  much  money  the  superintendent  had  i 
from  whom,  and  how  much  was  still  due  the  state,  ai 
as  a  check  on  the  superintendent  himself,  and  not  a 
subsequent  purchasers.  Upon  this  point,  however, 
opinion,  but  pass  to  the  only  other  point  in  the  case,  nan 
305]  any  title  passed  by  the  deed  *under  the  second  si 
fenda^it.  By  the  second  section  of  the  act  above  referred 
inten  !ent,  appointed  as  by  that  act  provided,  is  authc 
after  giving  public  notice  in  some  newspaper,  at  pu 
landff  donated  by  Congress  to  the  state;  such  sale  t 
Lo^  or  Sandusky,  and  to  be  continued  from  day  to  ( 
fiecoad  Monday  of  May,  1824,  until  the  second  Monday 
foil  wing,  or  until  any  quantity  of  land  not  exceeding 
anc/  acres  should  have  been  sold :  provided  that  no  par 
fih(  nld  be  sold  for  less  than  one  dollar  and  fifty  cents  j 
thf  5th  section  it  is  provided,  that  after  the  second  Moi 
if  ^he  whole  of  said  road  shall  not  be  contracted  foi 
th(  usand  acres  of  said  land  shall  not  have  been  sold. 
toL  dent  shall  have  power  to  enter  into  private  contri 
paits  of  said  road  as  shall  have  remained  uncontracted 
al'jo  sell,  at  private  sale,  as  much  of  said  land  as,  togeth 
shall  have  been  theretofore  sold,  shall  amount  to  thi 
acres. 

Aft/cr  the  first  public  sales  had  been  made,  and  a 
had  arrived  at  which  the  superintendent  was  author: 
private  sales  of  these  lands,  the  legislature,  on  the  7th 
1825,  passed  an  act  to  amend  the  first-named  act,  by  whi 
intendent  was  required  to  cause  the  lands  belonging 
of  Ohio,  in  the  reservation  at  the  foot  of  the  rapids 
dusky  river,  adjoining  to  the  road  on  each  side  there 
veyed  into  small  lots,  streets  and  alleys,  of  such  numb 
and  width  as  he  might  deem  most  beneficial  to  the  inl 
state;  and  also  to  cause  to  be  made  such  surveys, 
think  necessary,  of  the  lands  belonging  to  the  State  o1 
reservation  at  the  foot  pf  the  rapids  of  the  Maumee  c 
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and  to  cause  a  plat  to  be  made  of  all  the  lands  so  surveyed  belong- 
ing to  the  state ;  one  copy  of  which  he  was  to  transmit  to  the  sec- 
Tetary  of  state,  and  retain  another  in  his  office,  in  which  he  was 
to  note  all  sales  by  him  made. 

*By  section  3  of  this  amendatory  act,  the  superinten-  [306 
dent  was  to  sell  at  public  auction  to  the  highest  bidder,  on  the 
first  Monday  of  June,  1825,  and  for  five  days  thereafter,  at  Lower 
Sandusky,  all  lands  belonging  to  the  State  of  Ohio,  in  the  reser- 
■vation  at  the  rapids  of  the  Sandusky  and  Maumee  rivers,  agree- 
Ably  to  the  plat  and  surveys  directed  to  be  made  by  this  act,  and 
the  act  to  which  this  is  an  amendment;  but  no  part  of  the  land  in 
these  reservations  was  to  be  sold  for  less  than  seven  dollars  per 
acre. 

Under  this  last  act,  and  within  the  six  days  prescribed  by  the 
43ame,  the  ancestor  of  the  complainant  purchased  and  paid  for  this 
lot  to  the  state.  After  the  expiration  of  these  six  days,  in  which 
these  lands  were  authorized  to  be  sold  at  public  sale,  the  superin- 
tendent might,  possibly,  sell  any  of  the  unsold  lots  at  private  sale, 
under  the  act  of  1824.  However  that  may  be,  it  is  very  clear  that 
the  state  never  intended  to  authorize  the  superintendent  to  sell, 
either  at  public  or  private  sale,  any  of  those  lands  which  he  had 
l>efore  sold  and  for  which  the  state  had  received  the  full  payment, 
and  for  which  the  superintendent  had  given  to  the  purchaser  a 
^certificate  announcing  such  payment. 

The  sale  in  this  case  was  made  to  the  defendant  (probably  at 
private  sale)  after  the  state  had  parted  with  all  her  equitable  in* 
terest  in  the  lot,  and  was  made  by  the  superintendent  professing  to 
act  as  agent  of  the  state,  authorized  as  such  by  a  law  of  the  state. 
The  defendant  contracted  with  this  agent  of  the  state,  knowing 
that  the  agent  was  not  authorized  to  make  a  sale  of  any  lot  which 
had  previously  been  sold  to  any  other  person.  The  defendant  did 
not,  afi  averred  by  his  plea,  know  that  this  lot  had  been  sold  to  the 
ancestor  of  complainant;  but  he  did  know  that,  if  such  sale  had 
been  made,  the  power  of  the  agent  of  the  state  had  thereby  been 
exhausted.  The  authority  of  the  state's  agent  depended  on  the  fact 
of  whether  he  had  made  a  previous  sale  of  this  lot.  If  he  had  not, 
then  he  could  sell  to  the  defendant ;  if  he  had,  then  he  was  not 
authorized  to  sell.  The  superintendent  *having,  according  [307 
to  the  authority  conferred  on  him  by  the  state,  offered  at  publio 
auction,  and  sold,  this  very  lot,  he  had  no  authority  from  the  state 
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I  Bell  the  same  lot,  at  private  or  pub 
therefore,  the  second  sale  was  wholly  n 
;  auy  authority  as  the  agent  from  the  pi 

f  caveat  emptor,  in  such  cases,  applies  m 
aser.  He  buys  at  his  peril.  If  the  Ian 
>ld,  he  acquires  title ;  if  it  had,  he  gets 
in  this  case,  so  far  from  doing  any  a 
b  of  the  agent,  repudiates  his  authority, 
•  to  convey  to  the  heirs  of  the  first  pun 
3an  act  only  by  its  agents,  duly  authoriz 
igents,  being  (as  in  this  case)  mere  min 
leir  authority,  their  acts  are  void,  or  a 

\e  of  Stoddard  et  al.  v.  Chambers-,  2  ] 
>atents  had  been  issued  by  the  United 
nd  the  first  in  date  be  against  law,  it  v 
ry  the  legal  title :  that  the  issuing  of  a  j 
kct,  and  if  it  be  issued  for  land  reserve 
i. 

in  controversy  had  been  reserved  from 
)  superintendent,  and  a  patent  had  be€ 
Ohio  for  the  same,  the  patent  would  h 
10  good  reason  why,  in  this  case,  the  pf 
erved  from  sale  by  the  state,  but  actm 
not  likewise  be  void, 
n  this  case  is  overruled. 


U.  Gdesy  r.  The  Cincinnati,  Wilming' 

VILLE  RaILBOAD  COMPANY. 

>ril  30, 1852,  conferring  upon  the  probate  coi 
le  appropriation  of  private  property  to  the  ui 
to  construct  public  improvements,  is  a  consUti 
tder  that  act  may  be  instituted,  jointly,  against 
ring  in  the  county  and  sought  to  be  appropria 
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retara  of  the  jury  from  the  view,  each  owner  of  distinct  property  is  enti* 
tied  to  a  separate  trial. 

The  general  assembly  possesses  the  constitutional  power  to  confer  upon  a  cor- 
poration authorized  to  construct  a  railroad,  the  right  to  appropriate  grounds 
necessary  for  its  use  for  a  depot. 

The  act  of  February  11, 1848,  confers  such  right;  and  the  act  of  1852  is  suffi- 
ciently comprehensive  to  give  it  effect,  whether  the  proceeding  is  controlled 
by  article  1,  section  19,  or  article  13,  section  5,  of  the  constitution. 

The  power  of  eminent  domain  is  not  conferred  by  either  of  these  sections;  they 
simply  prescribe  modes  for,  and  limitations  upon,  its  exercise. 

The  power  is  an  inseparable  incident  of  sovereignty,  and  its  exercise,  for  the 
accomplishment  of  lawful  objects,  is  conferred  upon  the  general  assembly 
in  the  general  grant  of  legislative  authority. 

It  may  be  used  to  appropriate  lands  for  a  public  highway  of  any  kind.;  and 
this  whether  the  road  is  built  and  owned  by  the  public,  or  by  a  corporation 
as  a  public  instrumentality :  provided  it  is  kept  open  for  public  use,  as  a 
matter  of  right;  or,  according  to  the  nature  of  the  work,  the  corporation  is 
made  a  common  carrier  of  goods  or  passengers. 

It  may  be  exercised  direc^y  or  indirectly  by  the  general  assembly,  without  the 
intervention  of  the  judiciary,  except  for  determining  the  amount  of  com-* 
pensation.  But  the  courts  possess  full  power  to  determine  its  proper  limits^ 
and  to  prevent  abuses  in  its  exercise. 

The  power  rests  upon  the  public  necessity,  and  can  only  be  exercised  where  sucb 
necessity  eidsts. 

But  this  necessity  relates  rather  to  the  nature  of  the  property,  and  the  uses  ta 
which  it  is  applied,  than  to  the  exigencies  of  the  particular  case ;  and  it  i» 
no  objection  to  the  exercise  of  the  power,  that  lands,  equally  feasible,  could 
be  obtained  by  purchase. 

^Only  such  interest  as  will  answer  the  public  wants  can  be  taken ;  and  [30^ 
it  can  be  held  only  so  long  as  it  is  used  by  the  public,  and  can  not  b& 
diverted  to  any  other  purpose. 

The  provisions  of  article  1,  section  19,  and  article  13,  section  6,  of  the  constitu* 
tion — ^the  one  requiring  compensation  to  be  made  without  deduction  for 
benefits,  when  property  is  appropriated  to  a  public  use,  and  the  other  pro- 
viding for  compensation  irrespeciwe  of  benefits,  where  it  is  taken  by  a  cor- 
poration for  a  right  of  way — are,  in  legal  effect,  identical         0 

When  taken  under  either  section,  its  fair  market  value  in  cash,  at  the  time  it  ia 
taken,  must  be  paid  to  the  owner;  and  the  jury,  in  assessing  the  amount,, 
have  no  right  to  consider  or  make  any  use  of  the  fact  that  it  has  been  in- 
creased in  value  by  the  proposal  or  construction  of  the  improvement 

Petition  in  error,  reserved  in  Fairfield  county. 

The  petition  was  filed  in  the  district  court  to  reverse  a  judgment 
ef  the  court  of  common  pleas,  in  a  proceeding  in  certiorari.  Th& 
certiorari  was  resorted  to  to  reverse  certain  proceedings  of  the  pro- 
bate court,  on  an  application  by  the  Cincinnati,  Wilmington,  and 
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Railroad  Co.,  for  tlic  appropria 
ricsy  and  Jacob  Bowmastcr.  Th< 
le  judgment  of  the  probate  courl 
►robate  couit,  the  application  Bta 
)  appropriate"  the  lotH  in  questio 
y  the  same  as  parcel  of  its  depot 
idcs:  "  Said  corporation  therefor 
sary  to  condemn  said  property  fo 
."  The  language  of  the  applicat 
a  to  Giesy. 

o  the  jurisdiction  was  interposed 
)ate  court  has  no  proper  or  cons 
3  subject-matter  in  controversy.' 
led.  The  plea  was  overruled, 
len  moved  the  court  to  dismiss 
!.,  W.  and  Z.  R.  R.  Co.  "  have  no 
lal  *authority  to  condemn  and  t 
the  said  Giesy,  said  real  estate  ai 
(cifications,  to  the  uses  and  purpc 

in  said  specification."  This  mo 
the  impaneling  of  the  juiy,  the 
iroceeding  in  this  case  any  furthe 
iaid  probate  court  is  the  regnJa 
isurer  of  said  C,  W.  and  Z.  R.  R 
annum;"  and  the  objection  bei 

vaa  then  impaneled  and  sworn  ju 
the  best  judgment  of  the  jurori 
«rhich  Bowmaster  and  Giesy  wouJ 
ropriaton  of  such  property  to  th 
dings  now  pending — the  oath  cc 
3ap  that  you  will  fully,  faithfully, 
i  the  amount  of  such  compensal 
ihem  of  any  improvement  propoj 
f  was  then  commanded  to  conda 
n  presence  of  Mr.  Brazee  on  the 
m  Trump  and  Newton  Schleich,  c 
by  the  court.  The  view  was  ha< 
Idence  and  arguments,  the  jury 
appears  that  Giesy  objected  tOj 
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counsel  of  the  company  to  try  the  cases  of  Bowmaster  and  Giesy 
jointly,  but  that  the  objection  was  overruled,  and  the  overruling 
excepted  to.  It  also  apj)ears  that  Giesy  moved  to  substitute  for  the 
oath  actually  administered,  an  oath  "to  assess  the  amount  of  com- 
pensation for  said  real  estate  described  and  set  forth  in  said  specifi- 
cation, at  its  present  cash  value,  without  deduction  for  any  general 
enhancement  of  value  to  said  real  estate,  arising  from  the  construc- 
tion of  the  said  railroad  of  the  said  C,  W.  and  Z.  R.  *R.  Co.,"  [311 
and  objected  to  the  oath  as  administered.  The  motion  and  objec- 
tion being  overruled,  exception  was  taken.  A  witness  being  asked, 
**  what  is  the  present  cash  value  of  the  twelve  lots  of  Mr.  Giesy, 
excluding  any  increase  or  contemplated  increase  of  value  arising 
from  the  construction  of  the  C,  W.  and  Z.  R.  R.?"  Giesy  objected 
to  the  question ;  his  objection  was  overruled ;  the  question  and  an- 
swer was  permitted  to  go  to  the  jury,  and  Giesy  excepted.  An- 
other bill  of  exception  is  in  substance  as  follows :  Giesy  propounded 
the  following  question  to  a  witness :  "(the  question  in  issue  to  the 
jury  being  the  amount  of  compensation  to  be  allowed  to  the  said 
Giesy  for  the  real  estate  described  in  said  specifications,  to  wit,  tak- 
ing into  view  all  the  elements  which  have  gone  to  enhance  the  value 
of  real  estate  in  and  about  Lancaster,  including  the  general  ad- 
vancement of  value  to  said  lots  arising  from  the  location  and  con- 
struction of  plaintiff's  railroad)  what  is  the  present  cash  value  of 
said  twelve  lots?"  The  counsel  for  the  company  objected  to  this 
question,  and  the  objection  being  sustained,  the  defendant  excepted. 
"Whereupon,"  pr^iceeds  the  record,  "the  court  limited  the  exam- 
'  ination  of  the  witnesses  on  the  behalf  of  the  said  defendant,  Giesy, 
to  the  question  of  the  present  cash  value  of  said  lots,  excluding 
therefrom  all  enhancement  of  value  to  said  lots  arising  from  the 
construction  of  said  C,  W.  and  Z.  R.  R.;  to  which  ruling  of  the 
ocurt  the  said  defendant,  Giesy,  by  his  counsel,  excepted."  The 
verdict  of  the  jury  being  rendered,  Giesy  moved  for  a  new  trial, 
and  the  motion  being  overruled,  he  took  exception. 
In  the  district  court  the  assignment  of  errors  was  as  follows : 

1.  The  said  court  of  common  pleas  erred  in  not  reversing  the 
judgment  of  said  probate  court,  upon  the  ground  of  the  overruling 
by  said  probate  court,  the  plea  of  your  petitioner,  to  the  jurisdic- 
tion of  said  probate  court. 

2.  The  said  court  of  common  pleas  erred  in  not  reversing  the 
judgment  of  said  probate  court,  upon  the  ground  of  the  overruling 
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)bate  court,  of  the  motion  t< 
eason  as  Bet  forth  in  the  moti( 
ion  is  contained  in  the  reco] 
\  aforesaid. 

)urt  of  common  pleas  erred 
3  probate  court,  upon  the  groi 
[isqualified  to  sit  in  said  cause 
pointed,  qualified,  and  acting 
rton  and  Zanesville  Bailroad 
idred  dollars  per  annum, 
ourt  of  common  pleas  erred 

said  probate  court,  upon  the 
ite  court,  were  impaneled  and 
1  jury,  in  the  manner  and  foi 

filed  as  aforesaid, 
ourt  of  common  pleas  erred 
d  probate  court,  upon  the  gi 
art  in  administering  the  oat 
Q  as  set  forth  in  said  record,  h 

5urt  of  common  pleas  erred 
>  said  probate  court,  upon  the 
uling  the  objection  made  by  y 
rt,  to  certain  testimony  offere 
1  and  Zanesville  Railroad  Com 
3  go  to  the  jury,  as  shown  by 

jourt  of  common  pleas  erred 
1  probate  court,  upon  the  groi 
certain  testimony  offered  by  ; 
le  in  said  probate  court,  as  si 
aforesaid, 
fest  errors. 

ZVump,  for  plaintiff  in  error, 

}  of  the  constitution,  by  conf 
ler  jurisdiction,  in  any  count} 
law  "  (Const.  Art.  4,  sec.  8) 
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legislation.    The  statute  of  April  30, 1852,  being  in  the  natm*e  of  a 
^rgenerul  law,  is  unconstitutional. 

II.  The  probate  judge,  before  whom  this  case  was  tried,  beinir.  us 
the  record  shows,  the  treasurer  of  the  defendant  in  error,  ut  a  fixed 
annual  salary,  was  disqualified  at  common  law  as  well  as  under  tlie 
statute.  See  section  3  of  statute  of  March  14,  1854,  Swan's  ilcv. 
Stat.  232. 

III.  The  defendant  in  error  had  no  legal  power  or  constitutional 
authority  to  condemn  and  appropriate,  without  and  against  the 
consent  of  the  plaintiff,  his  real  estate  to  the  uses  and  purposes  of 
the  company.  Section  5,  of  article  13,  of  the  constitution,  only 
'Confers  the  power  upon  corporations  to  appropriate  a  right  of  way 
— ^an  easement — not,  as  sought  in  this  proceeding,  the  entire  prop- 
erty of  the  locus  in  quo.  The  power  of  a  railroad  company  to  ap- 
propriate land  for  depot  grounds  will  not  be  construed  to  exist  by 
implication,  unless  such  a  case  is  made  out  in  terms,  that  the  acqui- 
sition of  the  particular  property  sought  to  be  appropriated  is  essen- 
tial to  the  existence  of  the  corporation.  The  act  of  April  30,  1852, 
under  which  these  proceedings  were  commenced,  does  not  confer, 
in  terms,  the  power  to  condemn  property  for  the  purpose  of  depot 
grounds,  nor  do  either  of  the  supplementary  acts  confer  that  power ; 
if  they  did,  they  would  be  unconstitutional  and  void. 

The  provisions  of  section  19  of  the  bill  of  rights,  and  section  5 
«of  the  article  on  corporations  in  the  constitution,  upon  which  the 
company  in  this  case  have  planted  themselves,  can  not  be  made  to 
stand  together,  if  depot  grounds  are  held  to  be  included  in  the  term 
"right  of  way." 

IV.  Each  owner  of  distinct  property  within  the  county  sought 
*to  be  appropriated,  is  entitled  to  a  separate  trial  under  the  [314 
statute.  All  that  was  in  the  legislative  mind,  when  the  form  of  tho 
oath  to  the  jury  was  framed,  as  contained  in  section  5  of  the  statute 
of  April  30, 1852  (Swanks  Rev.  Stat.  233),  was  an  intention  to  meet 
and  cover  a  case,  where  several  persons  were  jointly  interested  in 
the  property  sought  to  be  condemned. 

V.  The  amount  of  compensation  fbr  the  real  estate  sought  to  be 
appropriated,  must  be  assessed  at  its  time  cash  value,  without  de- 
duction for  any  general  enhancement  of  value  to  such  real  estate 
arising  from  the  constniction  of  the  railroad. 

The  assessors  appointed  to  assess  damages  to  individuals  through 
^hose  lands  the  public  canals  of  the  state  passed,  in  the  discharge 
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of  their  asseBSorial  daties,  under  the  act  of  1825,  deducted  from  th& 
damages  sustained  the  general  enhancement  of  value,  either  to  tho': 
specific  property  itself  or  to  any  other  property  of  the  owi.er,  pro- 
duced by  the  public  improvements  proposed  by  the  state.  It  was 
this  rule  of  practice  and  the  law  as  claimed  in  the  case  of  Symond» 
V.  City  of  Cincinnati,  14  Ohio,  147,  which  the  framers  of  the  new 
constitution  intended  to  overthrow  by  adding  the  significant  clause, 
"Without  deduction  for  benefits  to  any  property  of  the  owner,"  to 
section  19  of  the  bill  of  rights.  See  2  Debates  Ohio  Conv.  178. 
See  also  Cooper  v.  Williams,  4  Ohio,  287 ;  Meacham  r.  Fitchburg- 
Eailroad  Co.,  4  Cushing,  291 ;  1  Am.  Railway  Cases,  584.  There 
is  no  more  propriety  or  legal  force  in  the  proposition,  that  the  gov- 
ernment may  project  a  public  improvement,  seize  a  portion  of  the 
property  of  one  of  its  citizens,  and  then  compensate  him  for  the 
value  of  the  property  thus  taken,  by  charging  him  with  the  bene- 
fits thereby  conferred  upon  his  other  property,'  than  in  one  citizen^ 
charging  another  for  benefits  which  he  has  voluntarily  conferred. 

Brazee  dh  /Son,  for  defendant  in  error,  made  the  following  points : 

I.  The  probate  court  has  been  properly  vested  with  jurisdiction 
315]  *in  cases  of  this  description.  The  probate  court  was  unknown 
to  our  old  constitution.  By  a  wise  and  useful  provision,  the  framers* 
of  the  new  constitution  imparted  to  it  the  jurisdiction  specifically 
enumerated,  and  to  the  general  assembly  they  imparted  the  power 
to  make  it  subservient  to  the  changing  wants  and  necessities  of  the 
people.  While  section  8,  of  article  4,  of  the  new  constitution,  admits 
of  the  limited  jurisdiction  claimed  by  opposing  counsel,  it  also- 
admits  of  such  other  general  jurisdiction  as  the  wisdom  of  the 
legislature  may  impart  to  it.  In  the  act  of  April  30,  1852,  we^ 
have  a  clear  and  explicit  legislative  construction  of  this  clause  of 
the  constitution. 

II.  The  act  of  March  14,  1854  (Swan's  Rev.  Stat.  232),  makes- 
the  interest  of  the  judge,  in  the  company  whose  rights  are  the  sub- 
ject of  his  judicial  action,  the  means  of  disqualifying  him  to  act. 
A  treasurer  of  a  corporation  has,  as  such,  no  legal  interest  in  the 
company.  The  reason  operating  on  the  legislative  mind,  which, 
induced  the  disqualification  of  directors  of  companies  may  be  sup- 
posed to  have  been  the  known  fact,  that  directors  are  uniformly 
chosen  from  the  body  of  stockholders. 

ni.  It  is  proper  to  consider  section  19  of  the  bill  of  rights,  and 
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section  6,  article  13,  of  the  constitution,  together,  both  being  pro- 
Tisions  on  the  same  subject-matter.  The  former  declares  the  in- 
violability of  all  private  property  and  its  subserviency  to  the  public 
welfare ;  it  also  prescribes  the  rule  of  compensation  and  the  mode 
by  which  it  shall  be  ascertained.  The  latter  is  not  a  grant  of  power 
to  corporations,  nor  to  the  general  assembly,  but  a  rule  for  legisla- 
tive action.  Without  it,  the  legislative  power  over  the  subject- 
matter,  of  appropriating  private  property  to  public  uses,  would 
stand  unimpaired.  That  power  arises  as  well  from  the  general 
principles  tnat  lie  at  the  foundation  of  the  government,  as  from  it» 
express,  recognition  in  the  bill  of  rights. 

The  terms  "  right  of  way  "  embrace  all  lands  required  for  the 
uses  of  the  company,  as  incidental  to  the  right  of  way ;  such  as 
lands  for  stations,. side- tracks,  depots,  turn-tables,  machine-shops, 
^nd  other  kindred  purposes.  A  railroad  without  these  facil-  [816 
ities  would  be  worthless  to  its  owners,  as  property,  and  of  no  value 
to  the  public. 

The  legislature  have  provided  a  mode  for  the  condemnation  of 
property  outside  of  the  railroad  track.  Section  1  of  the  act  of 
April  30,  1852  (Swan's  Eev.  Stat.  232).  Section  4  of  the  act  of 
May  1, 1852  (Swan's  Eev.  Stat.  200),  confers  upon  railroad  com- 
panies, not  only  the  power  of  laying  the  track,  but  also  the  author- 
ity to  construct  and  maintain  such  depots,  as  the  corporation  may 
deem  necessary. 

IV.  Two  persons  holding  separate  property  sought  to  be  con- 
demned, may  be  united  as  defendants  in  the  same  proceeding,  uilder 
the  statute.  The  provisions  of  the  statute  warrant  such  joinder. 
Swan's  Eev.  Stat.  232,  sees.  2,  3,  5.  The  mode-  of  proceeding, 
therein  authorized,  leads  to  expedition  in  transacting  the  business, 
and  to  great  saving  of  costs,  without  any  disadvantages  arising  to 
any  one. 

V.  The  true  rule  of  damages,  as  fixed  by  our  existing  constitu- 
tion and  laws,  is,  that  no  part  of  the  value  of  the  property  taken 
shall  be  paid  by  benefits  conferred,  by  the  making  of  the  railroad 
on  other  property  of  the  plaintiff  in  error.  This  construction  is 
consistent  with  the  language  used,  and  suppresses  the  evil  com- 
plained of  under  the  old  constitution.  The  increased  value  arisen 
out  of  the  act  of  the  company  in  making  their  road,  and  not  in 
any  degree  from  the  expenditure  or  labor  of  the  owner.     The 
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elaim  of  the  plaintiff  in  error  is  not  sostained  or 
Ally  rule  of  justice  or  equity. 

H,  H.  Hunter^  for  plaintiff  in  error,  in  reply. 

The  provision  in  section  19,  of  the  bill  of  right 
in  so  far  as  it  authorizes  the  seizure  of  private 
public  use,  which  entitles  the  owner  to  be  paid, 
payment,  before  the  seizure,  until  the  legislature  ( 
Bcribe  the  cases  in  which  the  seizure  may  be  madi 
317]  *what  way  the  amount  of  the  compensate 
shall  be  ascertained.  This  has  not  been  done,  so 
case  now  before  the  court.  There  is  a  defect  of 
plicable  to  this  case,  in  two  material  particulars,  \ 

1.  In  the  grant  of  the  power  to  the  defendai 
the  property  in  question  of  the  plaintiff  to  the  use 
the  will  of  the  plaintiff. 

2.  Because  there  is  no  provision  made  by  1 
suant  to  the  provisions  of  section  19,  of  the  bill  c 
ing  in  what  way  the  amount  of  compensation  t 
plaintiff  shall  be  ascertained. 

The  draftsmen  of  the  act  of  April  30,  1852,  hi 
6,  of  article  13,  of  the  new  constitution,  which  is  i 
to  appropriations  of  the  right  of  way  to  the  use 

The  two  clauses  of  the  constitution  in  questi 
ferent,  and  by  no  means  identical  in  meaning, 
of  this  is,  that  the  operation  of  the  act  of  April  3 
extended  to  any  case,  except  the  one  case  of  apprc 
of  way,  under  section  5,  article  13,  of  the  constil 
eo,  the  further  consequence  is,  that  no  provisioi 
made  for  other  cases,  including  the  case  in  han 
"right  of  way,"  in  the  constitution,  includes  easi 
poses  needful  for  the  use  of  a  railroad.  But  the 
cessity  thus  to  strain  the  meaning  of  these  terms 
the  bill  of  rights,  very  clearly  covers  all  possibl 
cover  this  of  the  "right  of  way  "  also,  if  it  were 
vided  for  by  section  5,  of  article  13. 

But  even  if  the  ti'ue  interpretation  of  both  cla 

tution  should  be  the  same,  and  that  be,  in  effect, 

shall  be  made  on  account  of  anticipated  benefiU 

location  of  the  road,  the  rulings  of  the  court  are  d 
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one  of  the  incidental  causes  of  enhanced  value  happens  to  be  an  es- 
tablished, actually  located  railroad,  the  corporate  body  owning  th« 
road  has  no  right,  legal  or  equitable,  in  any  form,  to  *as8ert  [318 
any  claim  to  or  in  the  property,  by  reason  of  the  reflected  value 
given  to  it  by  its  road.  And  if  it  desires  to  appropriate  the  prop- 
erty to  its  own  use,  as  in  this  case,  for  depot  purposes,  it  has  no 
right,  consistently  with  sound  principles,  to  have  it  at  a  reduced 
value,  on  the  ground  that  a  part  of  its  real  value  arises  as  an  inci- 
dent from  the  location  of  a  road. 

Section  5,  of  article  13,  of  the  constitution,  relates,  in  express 
terms,  to  a  "  right  of  way,"  a  thing  in  contemplation — a  "  pro- 
posed" thing ;  and  provides,  in  reference  to  it,  that  in  estimating 
the  value  of  property  to  be  condemned  to  be  used  for  the  right  of 
way,  it  shall  be  done  irrespective  of  benefits  from  any  improve- 
ments proposed  by  the  corporation.  The  enhancement  of  value  of 
the  property  of  others^  by  "  proposed  "  improvements  of  this  kind^ 
can  no  longer  be  a  commodity  which  such  corporation  can  compel 
people  to  take  for  their  property. 

But,  under  section  19,  of  the  bill  of  rights,  the  owner  of  property 
is  entitled  to  it  with  all  the  value  it  has,  arising  from  whatever 
cause  actually  existing ;  such  as  an  actual  fixed  location  of  a  road 
in  the  near  vicinity  of  the  property,  whereby,  as  an  actual  existing 
&ct,  the  property  sought  to  be  condemned  had  come  to  be  enhanced 
in  value. 

Bannet,  J.  The  case  presents  a  number  of  very  interesting  and 
important  questions,  relating  to  the  appropriation  of  private  prop-> 
erty  to  the  uses  of  railroad  corporations.  The  proceeding  was  prose- 
<mted  under  the  provisions  of  the  act  of  April  30, 1852  (Swan's 
Eev.  Stat.  232),  in  the  probate  court  of  Fairfield  county.  From 
such  of  the  assignments  of  error  as  have  been  pressed  upon  our  at-» 
tention  in  argument,  the  following  propositions  are  presented : 

1.  It  is  claimed,  that  the  probate  judge,  being  then  treasurer  of 
the  company,  but  not  interested  in  its  stock,  was  incompetent  to  sit 
upon  the  trial  of  the  case. 

2.  That  the  probate  court  had  no  jurisdiction. 

*3.  That  the  court  erred  in  compelling  the  plaintiff  in  error    [819 

to  go  to  trial  jointly  with  another  person,  with  whom  he  had  no 

common  interest,  but  whose  separate  property  was  sought  to  be  ap* 

propriated. 
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it  the  company  had  no  legal  or  constitut 
ate  lands  for  depot  grounds, 
it  the  court  erred  in  holding  that  the  in< 
erty,  arising  from  the  constraction  of  th 
from  the  amount  assessed  to  the  owner, 
do  not  find  it  necessary  to  express  any 
jtion  presented.     If  the  position  was  well 
the  probate  court  to  have  certified  the  cai 
pleas.    For  reasons  hereafter  stated  we 
it ;  and  the  case  will  then  go  to  the  comi 
it,  in  pursuance  of  the  provisions  of  seel 
to.    In  no  event  can  the  probate  judg 
act. 

3  second  position  relied  upon  is  ground 
nconstitutionality  of  the  act  under  whicl 
1;  and  involves  a  denial  of  the  capacit 
receivejurisdiction  in  such  cases  hja,gen 
icle  4,  of  the  constitution,  provides:  "1 
ve  jurisdiction  in  probate  and  testamen 
aent  of  administrators  and  guardians,  th< 
f  executors,  administrators,  and  guardiar 
in  habeas  corpus,  the  issuing  of  marriage 
of  land  by  executors,  administrators,  ai 
er  jurisdiction  in  any  county,  or  counties,^ 

urisdiction,  it  is  evident,  must  depend  u] 
L  of  the  last  clause  of  the  section,  which  ' 
draft  by  way  of  amendment,  and  is  not 
It  is  not  doubted  that  the  general  assembly 
arisdiction  in  one  or  more  counties ;  but 
rred  by  a  special  or  local  law,  and  can  nc 
)unties  of  the  state  by  a  general  enactm^ 
uniformly  construed  it  difierently.  Not 
1  question,  but  the  act  investing  that  cour 
offenses,  are  general  laws  extending  to  all  t 
expression  of  opinion  on  the  part  of  the 
entitled  to  great  respect,  but  is  absolutely 
B  made  unquestionably  to  appear  that  th 
^ers,  and  a  clear  incompatibility  betweei 
Law  is  established.  1  Ohio,  77.  We  are 
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ing  convinced  that  any  such  repngDancy  exists.  The  words  "in 
any  county  or  counties,"  were  probably  used  rather  as  enabling: 
than  restrictive  language,  and  were  designed  to  permit  the  general 
assembly — notwithstanding  the  provision  of  section  26  of  article  2, 
requiring  "  all  laws  of  a  general  nature  to  have  a  uniform  opera- 
tion throughout  the  state" — in  its  discretion,  to  confer  upon  the 
probate  court  more  extended  powers  in  some  counties  than  in  others. 
Upon  the  opposite  construction,  a  power  to  confer  the  jurisdiction 
in  one  county  by  a  local  enactment  is  a  power  to  confer  it  in  all  the 
counties  in  the  same  manner ;  which  brings  us  to  the  absurd  con- 
clusion that  the  legislature  is  competent  to  do  by  ninety  laws  what 
it  is  incompetent  to  do  by  one. 

3.  It  appears  from  the  record  that  the  company  commenced  pro- 
ceedings at  the  same  time,  and  by  two  separate  statements,  against 
thB  plaintiif  in  error,  for  the  condemnation  of  twelve  lots  in  his  addi- 
tion to  the  town  of  Lancaster,  and  against  one  Jacob  Bowmaster 
for  the  appropriation  of  one  lot  belonging  to  him.  The  second  bill 
of  exceptions  shows  it  to  have  been  admitted  that  the  two  cases 
were  entirely  separate,  and  that  the  parties  held  their  property  by 
distinct  titles.  Under  these  circumstances  the  court,  at  the  instance 
of  counsel  for  the  company,  and  against  the  objection  of  the  plaint- 
iff, ordered  the  jury  to  be  impaneled  *and  the  evidence  to  [321 
be  given  in  both  cases,  at  the  same  time,  and  jointly.  In  this,  wo 
think,  the  court  most  clearly  erred.  To  a  certain  extent,  the  sub- 
ject is  not  without  difficulty ;  but  there  is  none  whatever,  in  say- 
ing the  joint  trial  was  wholly  unauthorized.  The  second  section 
of  the  law  very  properly  allows  the  corporation  to  embrace  in  its 
statement,  a  description  of  all  the  property,  lying  in  the  county ,^ 
which  it  desires  to  appropriate;  and  requires  it  to  name  the  owner 
of  each  parcel,  and  the  uses  to  which  it  intends  to  subject  tho^ 
property.  A  jury  is  then  to  be  selected,  in  the  same  manner  and 
from  the  same  persons,  as  the  regular  juries  of  the  county,  for 
which  a  venire  issues,  returnable  on  a  specified  day,  and  at  the 
same  time  a  notice  to  each  owner,  "of  the  time  when  such  jury 
will  meet  at  the  office  of  said  judge."  So  far,  all  is  plain.  But 
how  shall  the  jury  be  impaneled  ?  In  each  case  separately,  or  for 
all  the  cases  embraced  in  the  statement  jointly  ?  Upon  this  sub- 
ject, the  statute,  like  too  much  of  our  legislation,  is  full  of  doubt 
and  obscurity.  It  expressly  gives  the  right  of  challenge  for  cause 
to  either  party.    The  right  of  each  owner  to  retain  upon  the  panel* 
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srs  of  the  regular  jury,  as  neither  i 
d  except  to,  would  seem  to  be  almoc 

is  seriously  impaired,  if  he  is  bound  t 
)  by  other  owners.  I  am,  however,  i 
^  subjects  him  to  this  inconvenience,  a 

jury,  to  be  composed  of  those  agair 
m  be  alleged,  by  any  of  the  parties  in 
BS  were  made  in  this  case,  it  does  not  Cf 
dmitting  the  court  to  have  proceed 
pear  that  the  plaintiff  was  injured.  Bi 
ceding  in  common. 

',  for  the  benefit  of  the  corporation,  cc 
ir  to  submit  to  such  inconveniences,  as 
em  to  appropriate  all  the  lands  they  i 
by,  in  a  single  proceeding,  and  with  th 
does  not  compel  him  to  proceed  joini 
led  from  the  view,  nor  to  encounter 

uncertainty  of  a  joint  litigation.  B 
land  that  his  rights  and  interests  shall 
ion  and  examination  of  the  jury,  up( 
►e  able  to  produce — the  6th  section  exj 
esses  may  be  examined  before  said 
e  court  aforesaid,  and  the  trial  in  ei 
thereafter  in  said  probate  court,  in  t 
al  of  civil  cases  is  conducted  in  the  ( 

county  in  which  said  proceeding  is  h 
\g  the  plaintiff  in  error  this  right,  the 
l. 

bs  sought  to  be  appropriated,  are  descr 
►y  the  company,  a8  a  necessary  part  of 
r.  The  plaintiff's  counsel  deny  that  i 
J  property  for  that  purpose.  One  c 
the  general  assembly  could  have  c( 
iless  it  was  shown  in  the  case  made 
y  existence  of  the  corporation  depend 
)me  medicine  of  the  constitution  :"  an 
at  the  act  under  which  the  proceodi 
ids  no  further  than  to  carry  into 
.3,  of  the  constitution,  which  provii 
>n  of  the  right  of  way;  and  that,  it 
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gether  insufficient,  but  incoDSiBtent,  with  the  exercise  of  any  au- 
thority under  section  19  of  the  bill  of  rights.  The  argument 
amounts  to  this :  By  the  latter  section  the  property  is  to  be  paid 
for  "  without  deduction  for  benefits  to  any  property  of  the  owner  ;*' 
which  necessarily  covers  its  true  value  in  money,  from  whatever 
causes  derived ;  but  it  may  be  assessed  by  any  number  of  persons 
a  jury,  and  without  the  intervention  of  a  court  of  justice.  By  the 
first,  it  is  to  be  assessed  by  a  *jury  of  twelve  men,  in  a  court  [323 
of  record  ;  and  is  to  be  valued  **  irrespective  of  any  benefit  from 
any  improvement  proposed  by  such  corporation."  In  the  one^ 
case,  allowing  the  owner  the  benefit  of  any  increase  arising  from, 
the  construction  of  the  work  ;  and  in  the  other,  depriving  him  of 
it.  And  inasmuch  as  the  act  referred  to,  requires  the  jury  to  be^ 
sworn  to  assess  the  amount  irrespective  of  these  benefits,  it  can  not 
be  extended  beyond  the  purposes  for  which  that  mode  of  assess- 
ment is  provided. 

We  do  not  concur  in  either  position.  This  company  was  incor- 
porated on  the  4th  of  February,  1851  (49  Ohio  L.  L.  424),  and  wa& 
invested  with  all  the  rights,  and  made  subject  to  all  the  restrictions, 
of  the  general  railroad  act  of  February  11,  1848  (2  Curw.  Eev.  Stat. 
1396).  By  section  9  of  that  act,  the  company  is  expressly  author- 
ized to  appropriate  such  property  as  may  be  deemed  necessary  for 
its  railroad,  including  *^  necessary  side-tracks,  depots,  workshops,  and 
water-stations ;"  while  the  first  section  of  the  act  of  1852,  provided 
that  all  appropriations  thereafter  made,  either  "  for  the  right  of  way, 
or  for  any  other  purpose  which  might  be  within  the  legal  authoi'ity 
of  such  corporation,''  should  be  made  and  conducted  under  that  act. 

So  far  as  the  argument  is  based  upon  any  supposed  difference 
between  these  two  sections  of  the  constitution,  as  to  the  mode  of 
assessment,  or  the  amount  to  be  paid,  we  think  it,  for  reasons  here- 
after stated,  wholly  unfounded.  It  is,  therefore,  entirely  immaterial 
which  section  is  looked  to  for  the  governing  principle.  If  either 
warrants  the  proceeding,  there  is  no  want  of  legislation  to  give  it 
effect. 

The  question  comes  to  this :  Ilad  the  general  assembly  power  to 
confer  upon  the  corporation  the  right  to  condemn  property  for 
depot  purposes  ?  The  first  thing  to  be  borne  in  mind  is,  that  neither 
of  the  sections  referred  to  attempts  to  confer  the  power  of  eminent 
domain.  They  simply  prescribe  modes  for,  and  limitations  upon, 
its  exercise.    The  power  itself  is  an  inseparable  incident  of  sov* 
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824]  ereignty,  and  its  exercise  was  delegated  by  the  *80vereign 
power  to  the  general  assembly,  in  the  general  grant  of  legislative 
authority.  It  may  be  defined  to  be  the  righjt  of  the  sovereign, 
without  the  consent  of  the  owner,  when  necessary,  to  make  private 
property  "  subservient  to  the  public  welfare." 

It  rests  upon  the  public  necessity — subordinates  the  rights  of  one 
to  the  welfare  of  all — and  is  just  as  broad  as  that  necessity,  and 
no  broader.  If  the  wants  of  the  public  are  attained  by  the  acqui- 
sition of  an  easement,  nothing  more  can  be  taken ;  if  the  whole  in- 
terest is  required,  the  whole  may  be  appropriated.  Whether  this 
power  is  derived  from  an  implied  condition  in  every  grant,  by  which 
property  is  held  under  the  government ;  and  whether,  where  no 
constitutional  restraints  exist,  it  may  be  exercised  without  making 
compensation,  are  rather  questions  for  ingenious  speculation  than 
of  practical  importance.  It  is  enough  that  its  existence  is  every- 
where acknowledged,  and  that  its  exercise  for  many  important  pur- 
poses, both  in  peace  and  war,  in  the  direct  form  of  appropriation 
and  the  indirect  method  of  taxation,  is  absolutely  necessary  to  en- 
able any  government  to  attain  the  great  ends  for  which  it  is  insti- 
tuted ;  while  no  enlightened  government,  at  this  day,  attempts  to 
appropriate  without  compensation,  and,  in  this  country,  it  is  every- 
where enforced  by  constitutional  provisions. 

In  this  state,  the  power  is  lodged  with  the  general  assembly,  to 
be  used  when  necessary  to  the  attainment  of  its  lawful  purposes, 
and,  in  my  judgment,  can  neither  be  surrendered,  impaired,  nor 
abridged  by  that  body. 

One  of  these  purposes,  inferior  to  none  in  its  influence  upon  the 
comfort,  convenience,  and  prosperity  of  the  people,  and  the  security 
of  the  state,  is  the  obligation  to  provide  for  the  construction  of  pub- 
lic highways.  I  use  the  term  in  its  largest  sense,  without  any 
restriction  as  to  the  character  of  the  structure,  or  the  mode  of  travel 
and  transportation  upon  it.  Such  works  can  not  be  constructed 
.  without  subjecting,  to  the  use  of  the  public,  the  lands  of  private 
326]  individuals,  situated  in  the  particular  localities  necessary  *to 
be  occupied  by  these  improvements.  They  must  be  had,  either  with 
or  without  the  consent  of  the  owner.  As  he  has  the  power  to  with- 
hold his  assent,  and  as  the  necessary  functions  of  government  ought 
not  to  be  paralyzed  by  the  will  of  a  single  individual,  nor  the  in- 
"tcrests  of  all  be  made  subservient  to  the  whim  or  caprice  of  one,  it 
270 
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has  always  presented  one  of  the  most  clear  and  nnquestionable  in- 
stances for  the  exercise  of  the  power  of  eminent  domain. 

In  the  accomplishment  of  these  purposes,  when  not  expressly  re- 
stricted by  the  constitution,  the  whole  field  of  means  and  instru- 
mentalities is  left  open  to  the  choice  of  the  general  assembly.  Such 
works  may  be  constructed,  in  whole  or  in  part,  by  the  public,  by 
means  of  taxation ;  or  through  the  instrumentality  and  with  the 
means  of  private  individuals  incorporated  for  the  purpose;  and, 
under  suitable  regulations — according  to  the  nature  of  the  work — 
obligated  to  keep  them  open  for  general  use,  or  made  common  car- 
riers of  passengers  or  goods.  In  either  mode  the  great  end  is 
Attained — a  public  highway,  open  to  the  use  and  necessary  to  the 
convenience,  or  business  and  social  intercourse,  of  the  public  at 
large.  If  the  latter  is  adopted,  the  private  owner  yields  the  use  of 
bis  property  only  to  the  public,  and  just  so  much,  and  no  more,  as 
will  answer  their  purposes — ^the  corporation  being  a  mere  trustee 
of  the  interest  for  their  use,  with  no  power  to  divert  it  to  any  other 
purpose,  or  to  hold  it  one  moment  longer  than  it  is  made  to  serve 
the  uses  for  which  it  was  appropriated.  The  Cincinnati,  Wilming- 
ton and  Zanesville  Railroad  Company  v.  Clinton  County,  1  Ohio  St. 
77;  Chagrin  Palls'and  Cleveland  Plank-road  Company  v.  Cane,  2 
lb.  419. 

The  power  of  eminent  domain  is  rather  a  political  than  judicial 
power,  and  by  our  constitution,  its  exercise  is  intrusted  to  the  gen- 
eral assembly,  so  far  as  determining  the  necessity  and  propriety  of 
the  appropriation  is  concerned ;  while  the  courts  are  only  invested 
with  authority  to  determine  the  amount  of  compensation  to  be  paid. 
The  power  may  be  exercised  directly  by  that  *body,  or  [326 
through  subordinate  agencies;  and  while  it  would  seem  to  me 
much  more  consistent  with  a  proper  regard  for  private  rights,  that 
the  question  of  necessity  as  well  as  compensation  should  here,  as  in 
England,  be  determined  by  some  impartial  public  tribunal,  I  am 
not  prepared  to  say  that  any  well-founded  constitutional  objection 
exists  to  committing  its  exercise  to  the  corporation  authorized  to 
construct  the  work,  as  has  been  generally  done  in  this  state.  In 
saying  that  the  exercise  of  this  power  properly  belongs  to  the  gen- 
eral assembly,  and  not  to  the  judiciary,  I  do  not  intend  to  express 
a  doubt,  that  in  cases  where  its  limits  have  been  exceeded,  or  its 
spirit  and  purpose  abused,  a  judicial  remedy  may  not  be  afforded. 
If  the  legislature,  by  a  direct  exercise  of  authority,  should  under^ 
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take  to  appropriate  property  for  purposes  beyond  th 
power;  or  if  any  subordinate  agency,  under  a  power 
ferred,  should  abase  the  authority  by  using  it  irregu 
ively,  or  in  bad  faith,  there  can  be  no  doubt  of  the 
eourtd  to  furnish  an  effectaal  remedy  against  such  ill 

I  have  said  that  a  public  necessity  must  exist  to  w 
ercise  of  this  power ;  but  I  am  very  far  from  agreein 
be  that  controlling  necessity  upon  which  the  very  e: 
corporation  depends,  spoken  of  by  counsel.  I  think 
and  that  advanced  by  the  chancellor  in  Beekman  u. 
and  Schenectady  Eailroad,  3  Paige,  45,  that  the  p( 
exercised,  not  only  where  the  safety,  but  also  where  1 
even  the  expediency  of  the  state  is  concerned,"  ab 
fault.  The  subject  is  not,  at  this  day,  altogether  ai 
power  has  been  exercised  so  long,  and  has  been  so  c 
to  judicial  scrutiny,  as  to  leave  little  diflBculty  in 
proper  limits.  It  will  be  found,  upon  examination,  tl 
aity  upon  which  the  proper  exercise  of  the  power  d( 
rather  to  the  nature  of  the  property  and  the  uses 
applied,  than  to  the  exigencies  of  the  particular  case 
8*27]  exercised.  Nearly  all  personal  *property,  in 
is  excluded  from  its  operation,  because  the  state  can  \ 
upon  an  equal  footing  with  other  purchasers,  and  su 
in  that  manner.  But  where  lands,  connected  with  pr< 
are  needed  for  a  public  highway,  or  any  of  its  nece 
4^es,  a  case  of  public  necessity  is  established ;  and  it  \ 
to  the  exercise  of  the  power,  that  other  lands,  equall 
l»e  obtained  by  purchase. 

These  views  necessarily  lead  to  the  conclusion  t 
question,  bearing  in  any  manner  upon  this  case,  conn 
appropriation  of  private  property,  it  can  make  no  diife 
the  power  is  exercised  directly  by  the  state,  for  a  w< 
to  the  state,  or  by  a  corporation  as  a  public  instrume 
name  and  under  the  authority  of  the  state :  providec 
which  it  is  taken  is  public  in  its  nature  and  uses,  and 
use  of  the  public,  under  reasonable  regulations,  as  a  i 
and  not  merely  of  favor;  and  that  it  is  enough  to  est 
necessity,  when  it  appears  that  lands  are  necessary  fo 
without  going  farther  and  showing  that  it  could  not 
without  the  use  of  the  particular  property  sought  t 
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ated.  And  this  brings  us  to  the  precise  question  stated :  Does  the 
appropriation  of  land  to  be  used  for  depot  purposes,  as  well  as  the 
track  of  a  railroad,  fall  within  the  spirit  and  purpose  of  this  power? 
We  see  no  reason  to  doubt  it.  The  necessity  for  fixed  property, 
situate  in  particular  localities,  is  just  as  urgent  and  indispensable  in 
the  one  case  as  in  the  other.  Indeed,  without  the  use  of  grounds 
upon  which  to  receive  and  discharge  freight  and  passengers,  the 
ti*ack  itself  would  be  useless ;  and  if  the  proceeding  could  only  be 
referred  to  that  provision  of  the  constitution  which  specifically  regu- 
lates the  appropriation  of  a  right  of  way,  there  could  be  very  little 
doubt  that  such  indispensable  appendages  to  the  use  of  the  track 
would  be  covered  by  its  terms.  Nor  does  the  argument  that  such 
an  appropriation  can  not  be  made,  derive  any  support  *from  [328- 
the  suggestion,  that  a  fee  is  taken  in  the  one  case  and  a  mere  ease- 
ment in  the  other,  for  the  reason  that  when  a  fee  is  required,  the^ 
power  extends  to  its  appropriation ;  and  for  the  still  more  conclusive 
reason,  that  no  such  difference,  in  our  opinion,  exists.  The  use  of 
the  property  is  all  the  public  interests  require  in  either  case,  and 
consequently  all  that  can  be  appropriated ;  but,  being  a  perpetual 
and  exclusive  use,  it  may,  and  ordinarily  does,  cover  the  whole 
value  of  the  property.  The  quantity  of  land  that  may  be  appro-^ 
priated  for  this  purpose  is  left,  it  is  true,  very  indefinite.  It  is  clear, 
however,  that  only  so  much  can  be  taken  as  is  necessary  to  be  used 
in  that  manner.  And  with  the  power  of  the  courts  to  prevent 
abuses,  and  the  certainty  that  it  can  be  held  only  so  long  as  it  is- 
thus  used,  and  can  not  be  diverted  to  any  other  purpose,  there  may 
be  little  danger  of  attempts  to  get  too  much. 

5.  The  last  question  presented  relates  to  the  rule  of  compensation 
adopted  by  the  probate  court. 

Upon  various  questions  arising  upon  the  introduction  of  evidence,, 
the  court  in  effect  held,  that  there  should  be  excluded  from  the 
present  value  of  the  plaintiff's  property  so  much  as  had  been  added 
to  it  by  the  construction  of  the  railroad,  and  that  he  should  have  a. 
verdict  only  for  so  much  as  the  property  would  have  been  worth  if 
the  road  had  not  been  proposed  or  built.  These  decisions  seem 
to  have  been  based  upon  the  idea,  that  the  proceeding  was  to* 
be  governed  wholly  by  section  5  of  the  corporation  article, 
and  upon  the  conti*olling  effect  of  the  word  "irrespective,"  used  in 
that  section.  While  it  is  admitted  upon  all  hands  that  property^ 
taken  for  any  public  use,  without  the  intervention  of  a  corporation,. 
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must  be  paid  for  at  its  fall  value  at  the  time  it  is  taken,  without  any 
regard  to  the  causes  that  may  have  contributed  to  make  up  that 
value,  it  seems  to  be  argued  or  assumed  by  counsel  upon  both  sides 
(but  with  diflPerent  objects),  that  a  different  rule  is  established  when 
a  right  of  way  is  appropriated  to  the  uses  of  a  corporation,  and  that, 
33J>]  in  such  case,  any  increase  of  the  *value  of  the  property  arising 
from  the  contemplated  construction  of  the  road,  should  be  excluded  . 
from  the  compensation  awarded:  the  one  case,  it  is  said,  being 
controlled  by  section  19  of  the  bill  of  rights,  and  the  other  by  the 
section  above  referred  to;  thus,  in  the  constructionf  of  the  same 
description  of  improvements,  making  the  constitution  discriminate 
in  favor  of  corporations,  and  against  the  public;  so  that,  if  the  state 
should  undertake  to  make  a  free  turnpike,  it  might  be  obliged  to 
pay  more,  and  the  owners  of  property  taken  might  be  entitled  to 
receive  more,  than  though  the  same  work  was  undertaken  by  a 
corporation,  with  the  right  to  receive  tolls  for  the  use  of  the  road 
when  built.  Upon  this  subject  we  have  the  misfortune  to  differ  in 
toto,  not  only  with  the  court  below,  but  with  counsel.  We  find 
nothing  in  the  language,  history,  or  purposes  of  either  provision  to 
warrant  such  a  distinction ;  and  we  find  it  difficult  to  imagine  a 
more  palpable  perversion  of  the  spirit  and  object  of  section  5  of 
article  13  than  such  a  distinction  involves.  To  our  understanding, 
these  sections  provide  for  no  two  rules  of  justice  or  obligation;  but 
to  every  intent,  and  for  every  purpose,  having  the  least  relation  to 
the  present  controversy,  they  are,  in  legal  effect,  identical. 

Section  19  of  the  bill  of  rights  commences  with  providing  for  the 
inviolability  of  private  property,  but  declaring  its  subserviency  to 
the  public  welfare,  upon  making  a  compensation  in  money  to  the 
owner.  The  balance  of  the  section  is  taken  up  with  directing  how, 
when,  and  in  what  manner  this  compensation  shall  be  ascertained 
and  paid.  As  to  the  mode  of  ascertaining  the  amount,  it  provides : 
*'  Such  compensation  shall  be  assessed  by  a  jury,  without  deduction 
for  benefits  to  any  property  of  the  owner." 

Section  5  of  article  13  is  confined  exclusively  to  appropriations  by 
corporations  of  the  right  of  way ;  and  provides  that  they  shall  not 
be  made  until /ktt  compensation  therefor,  to  be  ascertained  by  a  jury 
of  twelve  men  in  a  court  of  record,  is  "  first  made  in  money,  or  first 
330]  secured  by  a  deposit  of  money,  to  *the  owner,  irrespective  of 
any  benefit  from  any  improvement  proposed  by  such  corporation." 

The  identity  of  these  provisions,  as  to  the  coarse  of  proceeding 
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required  to  ascertain  the  compensation  to  be  awarded,  has  been  set 
tied  by  this  court,  in  the  case  of  Lamb  and  McKee  v.  Lane ;  in 
which  it  was  held,  that  the  jury  referred  to  in  the  first  of  these  sec- 
tions, was  the  common-law  jury  of  twelve  men,  and  that  such  a 
jury  belong  to,  and  could  exercise  its  functions  only  in,  a  court  of 
record.  The  rule  of  compensation  prescribed  in  this  section  for  the 
government  of  the  jury,  has  been  rightly  apprehended  in  the  ar- 
gument; but  how  a  different  rule  is  elicited  from  the  language  of 
the  other  section,  is  not  easily  perceived.  By  the  one,  the  compen- 
sation is  to  be  assessed  "  without  deduction  for  benefits,"  and  by  the 
other,  "irrespective  of  benefits ;"  and  by  each,  a/t<Z2  compensation  is 
required.  Now,  when  is  a  mB.n  fully  compensated  for  his  property? 
Most  clearly  and  unquestionably,  when  he  is  paid  its  full  value,  and 
never  before.  The  word  "  irrespective  "  relates  to  this  full  compen- 
sation, and  binds  the  jury  to  assess  the  amount,  without  looking  at 
OT  regarding,  any  benefits  contemplated  by  the  construction  of  the 
improvement.  When  this  is  done,  and  this  consideration  wholly 
excluded,  the  jury  have  nothing  to  do  but  ascertain  the  fair  market 
value  of  the  property  taken ;  which  is  but  saying  that  nothing  shall 
be  deducted  from  that  value  on  account  of  such  benefits.  The  op- 
posite construction,  so  far  from  requiring  the  assessment  to  be  made 
irrespective  of  these  benefits,  in  effect  compels  the  jury  to  ascertain 
their  value  to  the  property,  and  to  deduct  so  much  as  they  have  in- 
creased it;  thus  using  a  word  introduced  for  the  sole  benefit  of  the 
property-holder,  in  such  manner  as  to  deprive  him  of  a  portion  of 
the  acknowledged  present  value  of  his  property,  or  to  allow  him 
to  be  paid  for  a  part  of  its  value  in  benefits ;  and,  at  the  same  time, 
fastens  upon  the  constitution  the  gross  inconsistency  of  allowing  a 
corporation  to  procure  the  right  of  way  upon  easier  terms  than 
could  be  done  by  the  public. 

*But,  it  may  be  asked,  why  was  this  section  retained,  if  it  [331 
is  identical  with  the  section  in  the  bill  of  rights  ?  It  might  be  more 
difficult  to  show  an  absolute  necessity  for  it  than  to  give  it  a  proper 
construction.  It  will  be  remembered  by  those  who  are  curious  to 
trace  its  history,  that  each  article  of  the  constitution  came  from  a 
Bepai*ate  committee,  and  redundant  provisions  were  therefore  al- 
most unavoidable.  In  this  instance,  however,  the  section  as  origi- 
nally introduced  served  a  distinct  purpose,  and  differed  from  that 
in  the  bill  of  rights,  in  requiring  the  money,  in  all  cases,  to  be  paid 
before  the  property  was  taken.    It  was  afterward  made  to  conform 
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in  this  particular  by  amendment,  and  then  retained  by  a  direct  vote^ 
upon  a  motion  to  strike  it  out.  It  was  quite  impossible  to  arrive  at 
the  motives  of  all  those  who  voted  to  retain  it ;  but  it  is  certain 
that  many  considered  it  expedient  to  do  so,  for  the  purpose  of  fore- 
closing, by  the  implication  it  afforded,  any  question  as  to  the  power 
to  appropriate  property  to  the  uses  of  a  coi-poration  authorized  to 
construct  a  public  improvement.  We  do  not  now  say  that  it  may 
not,  in  some  possible  particulars,  differ  from  the  section  in  the  bill 
of  rights ;  but  upon  the  question  now  under  consideration,  the  in- 
tention of  the  convention  to  make  them  alike  is  placed  beyond  alt 
doubt,  from  the  fact  that  it  went  to  the  committee  of  revision  with 
positive  instructions  "  to  make  the  rule  of  compensation  therein* 
provided,  correspond  with  that  established  "  in  the  section  of  the- 
bill  of  rights  referred  to.    2  Const.  Debates,  850. 

For  these  reasons,  we  are  clear  in  the  opinion  that  no  such  dis- 
tinction as  that  attempted  to  be  made,  can  be  supported ;  and  that 
the  probate  court  wholly  misconceived  the  true  meaning  of  section 
5  of  article  13.  That  whether  property  is  appropriated  directly" 
by  the  public,  or  through  the  intervention  of  a  corporation,  tho- 
owner  is  entitled  to  receive  its  fair  market  value  at  the  time  it  ia 
taken — as  much  as  he  might  fairly  expect  to  be  able  to  sell  it  to 
others  for,  if  it  was  not  taken — and  that  this  amount  is  not  to  be 
332]  increased  from  the  necessity  of 'the  public  *or  the  corpora- 
tion to  have  it,  on  the  one  hand ;  nor  diminished  from  any  necessity 
of  the  owner  to  dispose  of  it,  on  the  other.  It  is  to  be  valued  pre- 
cisely as  it  would  be  appraised  for  sale  upon  execution,  or  by  an 
executor  or  guardian;  and  without  any  regard  to  the  external 
causes  that  may  have  contributed  to  make  up  its  present  value. 
The  jury  are  not  required  to  consider  how  much,  nor  permitted  to- 
make  any  use  of  the  fact  that  it  may  have  increased  in  value  by 
the  proposal  or  construction  of  the  work  for  which  it  is  taken.  To- 
allow  this  to  be  done  would  not  only  be  unjust,  but  would  effect  a 
partial  revival  of  the  very  abuse  which  it  was  a  leading  purpose  of 
these  constitutional  provisions  to  correct. 

It  would  be  unjust,  because  it  establishes  for  a  corporation  what 
is  done  for  no  one  else — ^a  sort  of  right  in  the  property  of  others,  to 
the  reflected  benefits  of  its  improvement ;  itself  submitting  to  no  reci- 
procity by  affording  others  a  compensation  for  the  effect  of  their 
improvements,  upon  the  property  of  the  corporation.  And  it  ia 
doubly  unjust  where,  as  most  very  often  happen,  the  increase  in 
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-value  accrued  to  the  benefit  of  a  former  owner,  and  has  been  bought 
and  paid  for  by  the  present  holder,  from  whom  the  property  is 
i;aken  at  a  diminished  price. 

Upon  the  whole  case,  we  are  clear  in  the  opinion  that  the  probate 
court  erred  in  the  two  particulars  pointed  out,  and  the  court  of 
common  pleas  in  affirming  its  judgment.  Both  judgments  are 
therefore  reversed,  and  the  cause  remanded  to  the  court  of  com- 
jmon  pleas  for  further  proceedings. 


^ 

■■'m 


^Martha  Thompson  (Administratrix  of  James  Thompson,    [833 

DECEASED,)  V.  JaOOB  W.   THOMPSON  AND  NeLSON  McGoLLISTER. 

It  seems  to  be  a  well-settled  principle,  that  the  purchaser  of  an  unincumbered 
estate,  if  he  agree  to  take  it  subject  to  the  incumbrance,  and  an  abatement 
is  made  in  the  price  on  that  account,  is  bound  to  indemnify  his  grantor 
against  the  incumbrance,  whether  he  expressly  promise  to  do  so  or  not — a 
promise  to  that  effect  being  implied  from  the  nature  of  the  transaction. 

A  will  is  to  be  construed  in  the  light  afforded  by  the  circumstances  under  which 
it  was  made,  and  the  subjects  to  which  it  relates. 

And  its  terms  are  not,  of  necessity,  to  be  construed  technically  and  with  a  strict 
reference  to  grammatical  accuracy,  but  sensibly  anjl  liberally,  in  order  to  give 
effect  to  the  testator's  intentions. 

Not  is  it  to  be  so  construed  as  to  destroy  all  benefit  from  a  devise,  if  it  can  con- 
sistently be  avoided. 

A  testator  may,  by  an  express  direction  in  his  will,  charge  his  i>ersonal  estate 
with  the  removal  of  an  incumbrance  upon  his  realty,  although  not  person- 
ally bound  for  the  debt ;  or,  he  may  do  so  by  dispositions  and  language  that 
are  tantamount  to  an  express  direction ;  as,  where  the  continuance  of  the 
charge  primarily  on  the  land  would  be  repugnant  to  some  of  the  provisions 
of  the  will  and  defeat  them.  In  this,  as  in  other  cases,  the  principal  object 
of  regard  is  the  testator's  intention. 

.If  one  person,  upon  a  sufficient  consideration,  make  a  promise  to  another,  for 
the  benefit  of  a  third  person,  such  third  person  may  maintain  an  action  at 
law  upon  the  promise. 

Error  to  the  court  of  common  pleas  of  Pickaway  county. 

The  plaintiff,  as  administratrix,  with  the  will  annexed,  of  James 
Thompson,  deceased,  in  the  course  of  her  administration  of  said 
•estate,  in  the  year  1852,  paid  to  the  Ohio  Life  Insurance  and  Trust 
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Company  the  Bum  of  $700,  principal,  and  three  installments  of  in* 
terest,  amounting  to  the  sum  of  $87.30,  being  the  amount  then  due- 
on  a  mortgage  to  said  company,  made  by  Wm.  Hamilton,  in  1835/ 
on  lot  No.  147,  in  Circleville,  Ohio. 

834]  *0n  the  settlement  of  her  accounts  with  the  probate  court 
of  said  county,  the  defendants,  being  heirs  and  legatees  of  said  de- 
ceased, excepted  to  this  payment  to  the  Trust  Company,  as  they  had 
notified  the  administratrix  they  should  do,  before  the  same  was 
made.  Their  exceptions  were  heard  and  overruled  by  the  probate 
court,  and  the  payment  allowed  to  the  administratrix.  The  defend- 
ants appealed  to  the  court  of  common  pleas,  where,  upon  final  hear- 
ing, the  decision  of  the  probate  court  was  reversed. 

This  petition  in  error  was  filed  in  the  district  court,  by  the  ad- 
ministratrix, to  reverse  the  decision  in  the  common  pleas,  and  the 
district  court  reserved  the  question  presented,  and  sent  it  to  this 
court  for  its  decision. 

The  question  in  controversy  arises  upon  the  following  agreed 
statement  of  facts : 

"  One  William  Hamilton,  being  the  owner  of  lot  No.  147,  in  Cir- 
cleville, on  the  17th  of  July,  1835,  mortgaged  the  same  to  the  Ohio 
Life  Insurance  and  Trust  Company,  to  secure  the  payment  of  $700, 
loaned  from  said  company.  Said  lot  was  afterward  conveyed  by 
Hamilton  to  J.  L.  Franklin,  subject  to  said  mortgage,  and  by  Frank- 
lin to  J.  L.  Green,  subject  to  the  same  incumbrance.  On  the  27th 
of  April,  A.  D.  1844,  J.  L.  Green  conveyed  said  lot  to  James  Thomp- 
son, the  testator — ^the  consideration  $450  ;  and  the  deed  a  general 
warranty,  except  as  follows :  *  Which  said  property  is  subject  to  the 
lien  of  a  mortgage,  to  secure  the  payment  of  the  sum  of  $700,  exe- 
cuted by  W.  Hamilton  and  wife  to  the  Ohio  Life  Insurance  and 
Trust  Company  (dated  as  above),  and  is  hereby  conveyed  to  said 
Thompson,  subject  to  the  lien  and  incumbrance  of  said  mortgage.' 
In  making  said  conveyance,  the  amount  of  said  mortgage  was  de- 
ducted from  the  purchase  money,  and  the  consideration  in  the  deed 
was  for  the  balance  of  $450.  Said  Thompson  paid  the  semi-annual 
interest,  due  on  said  mortgage,  from  the  time  of  his  purchase  till 
his  d^ath,  and  died  on  the  3d  day  of  November,  a.  d.  1850,  and,  by 
his  last  will  and  testament,  duly  proved,  etc.,  devised  said  lot,  No. 
335]  *147,  to  his  daughter  Lucinda ;  and  it  is  admitted  that  the  fol- 
lowing clauses  of  said  will  are  all  that  are  applicable  to  the  ques- 
tion in  controversy,  to  wit : 
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.  is  my  will  that,  out  of  my  personal  estate,  my  just 
paid,  and  that  the  residue  of  my  personal  estate  be 
)d  between  my  children." 

devise  and  bequeath  to  my  daughter  Lucinda  Thomp- 
le  term  of  her  natural  life,  lot  No.  147,  in  the  town  of 
d  county  of  Pickaway,  with  the  appurtenances  thereto 
Llso,  200  acres  of  land  in  said  Yellow  Bud  tract,  run- 
ic same  from  east  to  west,  parallel  with  Martha  Ann's 
3aid  Yellow  Bud  lands.  At  the  death  of  the  said  Lu- 
l  lot  and  200  acres  of  land  to  be  equally  divided  among 

i  case  any  of  my  aforesaid  children,  to  whom  I  have 
,  shall  die  without  issue,  it  is  my  will  that  the  prop- 
ievised  to  such  one  as  shall  die  without  issue,  shall 
injoyed  by  the  rest  of  my  children  then  living,  until 
'  children  shall  die,  when  the  property  thus  held  shall 
rided  among  my  grandchildren." 

\ickj  for  plaintiff  in  error,  presented  an  argument,  of 
owing  is  the  substance : 

aitted  as  the  rule  in  England,  that  if  a  man  dies  leav- 
e's own  contracting,  which  is  a  charge  on  his  real  estate, 
r  is  the  primary  fund  for  payment.  If  he  leaves  real 
to  a  debt  contracted  by  another,  the  heir  or  devisee  takes 
abject  to  the  debt.  In  the  case  of  a  debt  contracted 
iS  personalty  is  bound  by  it,  unless  he  plainly  mani- 
tion  to  exempt  it.  In  the  case  of  a  debt  imposed  on 
another,  he  must  manifest  an  intention  to  charge  his 
iherwise  it  is  exonerated.  The  intention  of  the  party 
oth  funds  proceed  is  the  governing  principle.  Where 
J  been  purchased  *8ubject  to  a  mortgage,  and  [336 
'  remains  entirely  passive,  the  land  continues  subject 
3,  and  neither  the  executor  nor  the  heir  of  the  pur- 
le  for  the  payment  of  it.  Where  the  purchaser  dies 
charge  can  be  thrown  on  his  personal  estate,  as  the 
only,  by  acts  or  circumstances  evincing  a  decided  in- 
ke  the  debt  personally  his  own. 
he  acts  and  circumstances  which  are  held  to  evince 
1,  there  is  considerable  conflict  among  the  cases,  and 
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as  the  presont  case  is  one  of  a  will,  it  is  not  necessi 
icism  upon  the  authorities  * 

"As  to  wills,  the  result  of  the  cases  seems  to  be,' 
Eent,  "  that  the  testator  may,  by  express  directi 
incumbrance  on  his  personal  assets ;  or  even  witho 
be  may  do  it  by  dispositions  and  language  that  ar< 
if,  for  instance,  the  continuance  of  the  charge  prim 
would  be  repugnant  to  some  of  the  provisions  in 
feat  them."    Cumberland  v,  Codrington,  3  Johns.  ( 

m.  Thompson,  the  testator  in  this  case,  did  nc 
rections,  charge  the  mortgage  in  favor  of  the  Ohi 
and  Trust  Company,  upon  his  personal  property; 
so  by  dispositions  and  language  that  are  tantamoi 
ance  of  the  charge  on  the  land,  would  be  repugna 
ions  of  his  will.  By  the  will,  the  lot  was  de\ 
daughter  Lucinda  during  life.  2.  At  her  death,  tl 
equally  divided  among  her  children.  3.  In  the  e\ 
without  children,  the  said  lot  to  be  held  and  enjoy 
the  testator's  children  then  living,  until  the  whoh 
be  dead.  4.  Upon  the  death  of  all  the  children  oi 
said  lot  to  be  equally  divided  among  all  his  grand( 
337]  *It  is  perceived  that  the' testator  has  ca 
tates  out  of  one  inheritance,  viz :  first,  an  estate 
a  contingent  remainder  in  fee  simple  ;  third,  an 
for  life  ;  and  fourth,  an  executory  remainder  in  fei 

It  is  evident  that  this  testator's  intention  was  to 
erty  in  his  family.     He  determined  that  it  should 
band  of  strangers  until  every  child  of  his  was  de 
children  had,  upon  any  contingency,  a  fee  simple ;  t 
to  convey  the  premises  in  question  to  a  stranger 
provision  in  his  will  proceeded  from  attachment  t 
or  distrust  of  the  devisee,  or  a  wish  to  provide 
children,  in  such  a  manner  that  improvidence,  fi 
could  not  deprive  her  of  the  bequest,  it  is  not 
court  to  determine.    He  had  the  power  to  dispose 
cording  to  his  own  inclination,  and  from  motives 
own  mind,  he  resolved  to  continue  these  premises  i 

*The  ablest  case  will  be  fonnd  in  3  Johns.  Cas.  229,  Cnmbe 
in  which  Chancellor  Kent  has  cited  and  discussed  all  the  ca 
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lug  a  certain  period.  The  fact  that  he  did  so  determine,  seems  too 
•evident  for  argument.  Now,  at  the  death  of  the  testator,  there  was 
:a  large  incumbrance  on  the  estate  which  he  had  thus  disposed  ot 
That  incumbrance  was  due,  and  it  was  to  be  extinguished  by  some 
person.  K  it  was  not  to  be  discharged  by  his  executor,  then,  upon 
whom  rested  the  obligation  to  pay  it?  Upon  the  devisee  of 
the  life  estate,  or  upon  her  children,  who  were  not  then  in 
existence  ?  Upon  her  brothers  and  sisters,  who  might  never  inherit ; 
or  upon  their  offspring,  whose  existence  and  inheritance  were  still 
more  contingent  and  remote  ?  Did  the  burden  rest  upon  any  sin- 
gle person,  or  all  these  persons  ?  If  upon  more  than  one,  in 
what  manner  was  the  debt  to  be  apportioned  ?  Is  it  to  be  supposed 
the  testator  intended  that  his  daughter  Lucinda  should  assume  the 
incumbrance  ?  Why  should  this  duty  rest  exclusively  upon  her, 
-when  her  interest  was  but  a  life  estate,  and  the  fee  simple  was  de- 
vised to  others  ?  Will  it  be  maintained  that  it  was  the  duty  of  the 
remainder-men  to  pay  the  debt  ?  It  would  not  seem  reasonable  to 
require  payment  of  them,  *because  their  interest  in  the  prem-  [838 
ises  was  contingent,  and  very  distant.  They  might  discharge  the 
incumbrance  and  yet  never  enjoy  the  estate.  Supposing  the  obli- 
.gation  to  lie  upon  Lucinda  Thompson,  what  would  be  the  conse- 
quence of  her  neglect  or  inability  to  pay  the  mortgage?  On  the 
^ther  hand,  if  the  persons  who  are  to  enjoy  the  remainder  of  the 
-estate  should  fail  to  pay  it,  what  becomes  of  the  inheritance  ?  The 
direct  consequence  of  a  neglect,  refusal,  or  inability  of  the  devisee 
to  pay  the  mortgage  debt,  would  be  a  sale  of  the  premises  to  a 
stranger  in  fee  simple.  A  sale  of  the  lot  in  fee  simple  would  defeat 
the  intention  of  the  testator.  Therefore,  the  continuance  of  this 
charge  primarily  on  the  land,  would  be  repugnant  to  the  provis- 
ions of  the  will  If  so,  it  was  the  duty  of  the  executor  to  discharge 
the  debt  out  of  the  personal  assets. 

IV.  It  is  deemed  a  valid  argument,  in  constitutional  law,  to  im- 
ply from  the  grant  of  a  power  the  ordinary  means  of  its  enjoyment 
and  execution.  A  power  to  create  implies  a  power  to  preserve.  A 
power  to  destroy,  if  wielded  by  a  different  hand,  is  hostile  to  and 
incompatible  with  these  powers  to  create  and  preserve.  Where  the 
repugnancy  exists,  the  hostile  power  must  yield.  By  parity  of  rea- 
son, from  a  devise  may  be  implied  also  a  devise  for  the  necessary 
and  ordinary  means  of  enjoyment  and  execution.  To  devise  an 
estate  for  a  certain  purpose,  is  to  devise  the  ordinary  means  of  exe- 
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If  the  title  to  lands  devised  prove  invalid,  it  is  an  accident  or         c*| 
misfortune,  not  contemplated  by  the  parties  or  law,  and  defeat^, 
beyond  remedy,  both  the  intention  of  the  testator  and  the  object 
of  his  bounty.     The  opposite  counsel  might,  with  as  much  reason, 
*reply  that  the  will  is  defeated  when  the  premises  are  swal-    [«M0 
lowed  up  by  an  inundation  or  earthquake. 

It  may  not  be  in  the  power  of  an  executor,  or  the  testator  him- 
self, to  purchase  or  extinguish  a  superior  title.  The  owner  may 
obstinately  refuse  to  receive  ten  times  the  value,  and  no  court  has 
authority  to  compel  him.  The  case  of  a  mere  pecuniary  incum- 
brance, a  mortgage  for  money  lent,  is  as  different  from  the  subsist- 
ence of  a  better  title  in  another,  as  storm,  flood,  and  fire  are  from 
human  agency. 

VII.  Neither  is  a  comparison  to  be  made  between  this  case  and- 
dower.  Inchoate  dower  is  not  an  incumbrance ;  for  the  covenant 
against  incumbrances,  it  is  held  in  Ohio,  does  not  extend  to  it.  It 
has  no  existence  during  the  life  of  the  testator.  It  is  a  mere  possi- 
bility or  contingent  interest.  It  comes  into  existence  after  the  hus- 
band's death,  at  the  same  moment  with  the  devise,  and,  for  a  period, 
they  co-exist.  It  never  can,  as  an  incumbrance  or  superior  title, 
sweep  away  the  estate.  The  dower  of  Thompson's  widow  can  not 
by  any  possibility  bring  the  premises  devised  to  a  judicial  sale,  but 
the  mortgage  may. 

VIII.  There  is*  another  fact  in  the  case  which  may  be  of  im- 
portance. The  testator  paid  the  interest  on  this  mortgage  during^ 
his  lifetime,  and  in  his  will,  directed  that  out  of  his  personal  estate 
his  just  debts  should  be  paid.  In  point  of  fact,  he  regarded  this  '  ^' 
debt  as  his  own,  dreaming  little  of  the  subtle  discussions  in  Cum-  •* 
berland  v.  Codrington. 

IX.  But  even  if  there  was  no  will  in  this  case,  the  decision  of  the- 
court  of  common  pleas  is  erroneous ;  for  the  rule  which  distinguishes 
between  an  incumbrance  imposed  on  the  realty  by  the  deceased, 
and  one  imposed  prior  to  his  purchase,  has  never  been  adopted  in 
Ohio. 

It  would  be  difficult  to  assign  any  reason  for  this  distinction  in  '''^ 

the  nature  of  things,  in  justice  or  policy.    It  never  could  have  oc-  -':? 

curred  to  a  legislator  or  jurist.    No  theorist  in  law  would  have  ;■ 

dreamed  of  it.    It  is  a  mere  whimsicality,  the  consequence  of  an  J-t 

^artificial  reasoning  so  subtle  as  almost  to  escape  the  notice    [341  -^  '\ 

of  the  understanding.  ' /> 
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I  suppose  the  real  caase  of  the  difference  taken  between  a  debt, 
contracted  by  the  deceased  himself,  and  by  another,  is  this :  In. 
Eni^land  all  the  lands  descended  to  the  eldest  son,  and  the  per«. 
sonul  estate  was  distributed  equally  among  all  the  children.  This 
rule  of  law  arose  from  a  disposition  to  cherish  a  landed  aristoc- 
racy. No  matter  however  great  the  landed  estate,  it  descended  to* 
the  eldest  son,  without  being  subject  to  the  debts  of  the  deceased  ; 
and  his  personalty,  after  paying  his  debts,  was  divided  among  his- 
offspring. 

To  remedy  this  hardship,  in  later  times,  judges  sought  by  this 
distinction  to  cast  the  burden  on  the  heir,  and  relieve  the  remain- 
der of  the  children.     They  attempted,  as  they  did  in  many  other* 
instances,  to  escape  from  the  operation  of  a  hard  rule  of  feudal 
law,  by  an  artificial  distinction. 

All  the  English  cases  evince  a  decided  struggle,  on  the  part  of 
the  courts,  against  reason  and  cominon  sense,  to  cast  the  burden  of 
the  incumbrance  upon  the  heir,  and  to  relieve  the  personal  assets 
for  the  benefit  of  the  younger  children. 

Taking  this  view  of  the  origin  of  the  rule,  there  might  have 
been  cause  for  resorting  to  the  distinction  in  Kngland,  But  in  this- 
country,  where  the  whole  estate  of  the  deceased  descends  equally 
to  all  his  heirs,  the  rule  in  question  is  not  merely  a  senseless  tech- 
nicality, but  it  is  a  positive  evil.  It  is  an  evil  because  it  is  an  un- 
necessary multiplication  of  artificial  rules  of  law.  And  it  is  an 
evil  because  no  testator,  except  a  lawyer,  is  aware  of  the  existence 
of  the  law,  and  dying  in  ignorance  of  it,  he  may  neglect  *to  [343 
exonerate  jfrom  the  incumbrance  real  estate  which  he  may  have 
devised,  thereby  doing  injustice  to  one  legatee  and  bequeathing 
him  a  worthless  inheritance. 

If,  when  the  reason  for  a  law  ceases,  the  law  ceases,  then  there  is 
BO  cause  for  an  enlightened  court  at  this  day,  to  declare  that  the 
rule  in  controversy  shall  be  in  force  hereafter  in  Ohio.  Jarman  (2 
vol.  on  Wills,  563,  564,  1  Am.  ed.)  regrets  that  the  rule  was  ever 
established  in  England. 

(7.  N.  Olds^  for  defendant  in  error,  presented  an  argument,  of 
which  the  following  is  the  substance : 

I.  The  indebtedness  of  the  Trust  Company  was  not  an  incum- 
lirance  placed  on  the  lot  by  the  testator,  but  was  contracted  by- 
Hamilton  nine  years  be&re  Thompson  purchased.    It  had  been  con-- 
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in  his  will,  or  by  dispositions  or  language  equivalent  to  an  express 
direction."    But  has  he  done  so  ? 

This  inquiry  raises  a  question  of  intention^  and  that  intention  is 
to  be  sought  for  in  the  terms  of  the  will  itself  It  may  appear,  from 
what  the  testator  has  there  said,  or  it  may  appear  equally  well  from. 
what  he  has  not  said. 

It  is  not  claimed  that  there  is  any  express  direction  in  the  will 
that  this  debt  should  be  paid  out  of  his  personal  estate.  Certainly 
no  such  direction  is  contained  in  item  1  of  the  will,  which  provides 
^'that  his  just  debts  shall  be  first  paid  out  of  his  personal  estate;" 
for  the  testator  had  never,  either  directly  or  indirectly,  made  this 
debt  his  own.  The  Trust  Company  could  not  sue  him  for  it. 
They  had  no  claim  whatever  upon  him  personally.  Their  right 
of  action  was  upon  the  bond  and  mortgage  of  Hamilton.  If 
*he  (Hamilton)  failed  to  pay  the  bond,  when  called  on  for  [346 
payment,  they  could  then  assert  their  claim,  through  the  mort- 
gagee, against  the  lot^  but  not  against  Thompson. 

Is  there  any  other  direction  to  pay  this  debt  contained  in  any 
other  item  of  the  will?  Certainly  not.  The  fact  is,  in  the  entire 
will,  from  the  beginning  to  the  end  of  it,  not  a  single  allusion  is 
made  to  this  Trust  Company  debt,  in  any  form  whatever.  Is  there 
any  reason  for  this  silenced  Can  the  intention  of  the  testator  be 
found  in  what  he  has  not  said?  I  think  il  can,  and'  that  very 
olearly. 

This  mortgage  to  the  Trust  Company  had  rested  upon  that  lot,  at 
the  time  of  Thompson's  death,  for  more  than  fifteen  years.  It  had 
been  on  the  lot,  in  the  hands  of  three  different  owners,  for  nine 
years  before  he  purchased  it.  He  bought  subject  to  thife  incum- 
brance. He  knew  very  well  that  the  deed  from  Green  to  himself 
^ave  him  title  only  to  such  interest  in  this  lot  as  might  remain  after 
the  prior  incumbrance  to  the  Trust  Company  was  satisfied.  The 
only  estate  he  took  by  his  deed  was  the  equity  of  redemption.  He 
held  this  title  voluntarily  for  six  years.  He  could  at  any  time  have 
paid  off  the  mortgage,  and  secured  the  absolute  title  in  fee  to  him- 
self; but  he  preferred  to  hold  it  otherwise,  as  the  two  owners  before 
him  had  done.  He  found  it  to  his  advantage,  doubtless,  not  to  pay 
off  the  incumbrance,  as  he  had  the  possession  and  enjoyment  of  the 
entire  property,  by  the  payment  of  the  interest  only  on  a  large  por- 
tion of  the  purchase  money.  And  when  he  made  his  will,  and  gave 
€his  lot  to  his  daughter,  he  devised  to  her  exactly  what  he  had  pur- 
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chased  for  himself,  and  what  he  had  chosen  to  hold  for  six  years,— 
that  was,  this  equity  of  redemption,  and  nothing  more.  It  was  all 
the  interest  in  that  lot  he  could  give,  for  it  was  all  he  ever  possessed. 
He  might  have  directed  his  executor  to  huy  the  fee-simple  for  her 
by  paying  off  the  mortgage,  but  he  did  not.  He  might  have  lifted 
the  mortgage  himself  after  the  devise  was  made,  for  his  will  bears 
846]  date  almost  two  years  before  his  death ;  hut  he  did  not.  *The 
fact  that  his  will  is  utterly  silent  as  to  this  incumbrance  is,  under 
all  the  circumstances,  a  most  significant  fact.  This  very  silence  de- 
clares his  intention,  clear  as  any  language  could  have  expressed  it. 
If  it  had  been  his  intention  to  give  this  lot  to  his  daughter,  clear  of 
the  incumbrance  upon  it,  there  was  an  obvious  necessity  for  him  to 
say  so;  but  if  he  intended  to  give  her  exactly  what  he  had  himself 
possessed,  there  was  no  allusion  to  the  mortgage  required,  and  hi»^ 
will  should  have  been  worded  exactly  as  it  is. 

III.  Counsel  for  plaintiff  assume,  erroneously,  that  this  incumbrance 
had  to  be  extinguished  by  some  person.  On  the  contrary,  there 
was  no. one  asking  for  its  extinguishment.  It  had  been  due  for  the 
last  fourteen  years,  and  yet  the  Trust  Company  had  not  demanded  its 
payment.  It  was  expressly  understood,  when  the  debt  was  created, 
that  it  was  not  to  be  paid  at  maturity.  These  Trust  Company  mort- 
gages, as  a  matter  of  public  notoriety,  differ  widely  from  an  ordinary 
mortgage  debt.  The  loan  and  incumbrance  assume  more  of  the 
character  of  a  perpetuity  than  any  other  form  of  indebtedness  in 
Ohio.  The  object  of  the  company  is  to  secure  a  permanent  invest- 
ment of  its  capital,  and  its  interest  is  promoted  by  a  continuance  of 
the  :ncumbrance  as  long  as  possible.  The  owner  of  the  land  also- 
finds  it  equally  to  his  advantage  to  let  the  incumbrance  remain 
upon  it;  for,  while  he  paid  only  for  the  equity  of  redemption  (that 
is,  for  the  residuum  after  the  mortgage  had  been  deducted),  he  has- 
the  actual  possession  and  enjoyment  of  the  entire  property,  and  this 
possession  and  enjoyment  fully  compensate  him  for  the  payment  of 
the  interest  accruing  on  the  mortgage.  This  matter  Thompson  well 
understood,  for  he  had  practiced  upon  it  for  six  years;  and  the  fact 
that  he  must  have  understood  it,  gives  character  to  this  devise  in 
the  form  he  has  made  it.  Silence  as  to  the  incumbrance  is  not  evi- 
dence of  an  oversight  or  omission  of  what  he  intended  to  say.  This 
very  silence,  as  I  have  before  said,  speaks  forth  his  intention. 
347]  *IV.  But  counsel  for  plaintiff  insist,  that  the  intention  of 
testator  is  shown  by  the  fact  that  he  has,  in  his  will,  carved  out  of 
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ed,  four  particular  estates,  which  may  be  defeated  if 
any  mortgage  is  not  paid  off  by  the  administratrix, 
ion,  I  may  reply — 

ator  had  so  little  knowledge  of  legal  technicalities 
dreamed  of  the  subtle  discussions  in  Cumberland 
/'  how  could  he  have  ever  apprehended  all  the  nice 
hich  counsel  throw  around  these  four  particular 
•e  now  seeking  for  the  intention  of  the  testator ;  and 
ert  that  he  had  never  heard  so  much  as  the  names  of 
3ular  estates  in  all  his  lifetime ;  and  if  they  had  been 
aring,  he  could  not  have  understood  their  meaning 
)utes.  It  is  idle,  therefore,  to  suppose  that  he  in- 
it  estates  of  whose  existence  and  attributes  he  had 

y  must  these  estates  be  defeated,  if  the  Trust  Corn- 
is  not  paid  off?  Can  they  not  exist  together  ?  Is 
;e  inconsistent  with  the  life  estate  of  Lucinda  Hall, 
es  by  the  will,  or  with  the  other  three  estates  thereir* 
lot  the  possession  and  enjoyment  of  the  entire  prop- 
ficient  inducement  for  her  to  pay  the  annual  inter- 
,  Company  debt  ?  It  was  inducement  enough  to  her 
to  her  ?  If  the  Trust  Company  could,  as  counsel 
jests,  force  a  sale  of  the  premises  in  case  the  interest 
id  thereby  pass  the  title  in  fee  simple  to  a  stranger, 
still  stronger  inducement  to  the  devisees  to  keep- 
30  under  their  own  control. 

,  the  estate  in  this  lot,  which  the  testator  received 
ttce  from  Green,  was,  in  his  estimation,  a  valuable 
mated  this  equity  of  redemption,  at  the  time  of  his 
50.  The  increased  value  which  he  had  afterward 
buildings  and  other  improvements,  *does  not  [348- 
freed  statement  of  facts  j  but  it  does  appear  that  he 
this  property  in  his  family,  and  its  increased  and 
5  may  be  safely  inferred.  His  daughter,  then,  takes 
valuable  estate  for  life — ^valuable  in  spite  of  the  in- 
residuum,  after  the  mortgage  should  be  paid  off  by 
I  worthy  gift  for  a  father  to  bestow  and  a  daughter 
e  devise,  then,  can  not  be  defeated,  even  were  she 
y  this  mortgage. 

isoning  applies  with  equal  force  to  the  other  three- 
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cible  alike  to  both.  The  rights  of  those  entitled  to  the  personal 
^estate  are  as  much  under  his  protection  as  are  the  rights  of  devisees 
of  the  real  estate.  The  law  knows  no  favorites ;  and  the  adminis- 
trator is  a  mere  creature  of  the  law,  to  do  its  bidding. 

Thurman,  C.  J.  It  seems  to  be  a  well-settled  principle,  that  the 
purchaser  of  an  incumbered  estate,  if  he  agree  to  take  it  subject  to 
the  incumbrance,  and  an  abatement  is  made  in  the  price  on  that 
Account,  is  bound  to  indemnify  his  grantor  against  the  incumbrance, 
whether  he  expressly  promise  to  do  so  or  not — a  promise  to  that 
-effect  being  implied  from  the  nature  of  the  transaction.  Tweddell 
V,  Tweddell,  2  Bro.  C.  154,  margin  ;  Woods  v.  Hungerford,  3  Ves. 
Jr.  (Sumner's  ed.)  132,  margin ;  Waring  r.  Ward,  7  Ves.  Jr.  (Sum- 
ner's ed.)  337,  margin  ;  Earl  of  Oxford  v.  Lady  Rodney,  14  Ves. 
Jr.  (Sumner's  ed.)  423,  margin. 

In  the  case  before  us,  the  agreed  statement  of  facta  is  somewhat 
♦defective  in  not  expressly  showing  whether  there  was  an  [350 
abatement  in  the  price,  on  account  of  the  mortgage  to  the  Trust 
Company,  upon  the  sales  from  Hamilton,  the  mortgagor,  to  Frank- 
lin, and  from  Franklin  to  Green ;  nevertheless,  we  think  that  this 
ought  to  be  presumed  from  the  admitted  facts,  that  both  convey- 
ances were  expressly  subject  to  the  mortgage,  and  that  Green,  in 
selling  to  Thompson,  deducted  the  amount  of  the  mortgage  debt 
from  the  value  of  the  lot,  and  made  his  conveyance  expressly  sub- 
ject to  the  incumbrance.  It  is  difficult  to  see  why  he  made  this 
abatement,  unless  he  was  bound  to  indemnify  Franklin,  or  how  he 
could  be  thus  bound  if  the  latter  was  under  no  obligation  to  indem- 
nify Hamilton.  For  if  there  was  no  such  liability,  then  Hamilton 
— not  only  as  between  himself  and  the  Trust  Company,  but  also  as 
between  himself  and  those  claiming  under  him — was  bound  to  pay 
the  mortgage  debt ;  and  if  he  was  able  to  do  so — and  there  is  no 
showing,  in  the  case,  to  the  contrary — ^the  value  of  Green's  estate 
was  the  full  value  of  the  lot ;  and  it  is  not  to  be  presumed  that  he 
would  take  less  for  it ;  much  less,  that  he  would  abate  over  two- 
thirds  of  it. 

Indeed,  these  conclusions  are  not  gainsaid  by  the  defendants' 
counsel,  for  he  does  not  deny  the  liability  of  either  Franklin  or 
Green ;  and  the  scope  of  his  argument  seems  to  admit  it.  Without 
laying  any  stress,  however,  upon  this  fact,  we  think  their  liability 
ought  to  be  presumed  for  the  reasons  already  stated. 
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That  Thompson  became  bound  to  indemnify  Green  is  suflaciently^ 
obvious,  and  as  Green  was  under  a  like  obligation  to  Franklin^ 
and  the  latter  under  a  similar  liability  to  Hamilton,  the  mortgagor, 
it  follows  that  the  only  just  method  by  which  Thompson  could  per- 
form his  duty,  was  to  discharge  the  mortgage  debt  For  although, 
as  between  the  Trust  Company  and  these  several  parties,  it  was- 
Hamilton's  debt ;  yet,  as  between  Hamilton,  Franklin,  Green,  and 
Thompson,  it  was,  equitably,  Thompson's  debt.  And  so  he  treated 
it,  for  he  paid  the  interest  on  it  to  the  Trust  Company,  from  the 
351]  date  of  his  purchase  to  the  time  of  his  death ;  and  *it  does 
not  appear  that  he  ever  asserted  a  claim  against  any  one  for  reim- 
bursement. 

In  the  meantime  he  made  his  will,  by  which  he  directed  his  just 
debts  to  be  paid  out  of  his  personal  estate,  and  devised  this  lot  to* 
his  daughter  Lucinda,  then  sole  and  unmarried,  for  her  life,  with 
remainder  in  fee  to  her  children,  should  she  die  leaving  any;  but 
if  she  should  leave  none,  then  to  his  other  children,  and  the  sur- 
vivors and  survivor  of  them,  for  life  j  and  the  remainder  in  fee  ta 
his  grandchildren. 

Upon  this  will — in  the  light  afforded  by  the  circumstances  under 
which  it  was  made  and  the  subjects  to  which  it  relates — we  are  to- 
decide,  whether  the  testator  designed  to  provide  that  the  mortgage 
debt  aforesaid  should  be  paid  out  of  his  personal  estate.  And  we 
are  unanimously  of  the  opinion  that  he  did,  and  that  he  employed 
adequate  terms  to  effect  his  intention.  He  expressly  directed  hi» 
just  debts  to  be  paid  out  of  his  personal  estate ;  and  although  it 
may  be  true  that,  technically  speaking,  this  was  not  his  debt,  yet 
this  is  by  no  means  decisive  of  the  question.  The  terms  of  a  will 
are  not,  of  necessity,  to  be  construed  technically  and  with  a  strict 
reference  to  grammatical  accuracy ;  but  they  are  to  be  viewed  sen- 
sibly and  liberally,  in  order  to  give  effect  to  the  testator's  inten- 
tions. Of  all  the  instruments  that  need  the  benefit  of  a  liberat 
construction — a  construction  that  prefers  substance  to  mere  form — 
wills  need  it  the  most. 

Now  we  have  seen  that,  substantially,  this  was  Thompson's- 
debt;  that,  justly  and  equitably,  it  was  his,  and  that  he  must  have 
so  regarded  it.  What  is  more  natural,  then,  than  that  he  should 
call  it,  what  he  believed  it  to  be,  his  debt,  and  that  he  should  sup- 
pose it  to  be  included  in  a  direction  to  pay  his  debts  ?  That  he 
did  so  suppose,  we  entertain  no  serious  doubt.  Not  only  for  the 
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eady  given  do  we  think  so,  but  these  reasons  are  greatly 
ed  by  the  other  provisions  of  the  will.  The  testator 
the  Trust  Company  could  demand  payment  whenever 
do  so,  and  that,  if  payment  should  not  be  *made,  \Wi 
ge  would  be  foreclosed  and  his  devisees  lose  the  estate, 
igh  he  might  not  have  anticipated  a  speedy  demand,  yet 
ould  not  have  presumed  that  it  would  be  deferred  until 
ieath,  and  the  enjoyment  of  the  estate  by  her  children, 
leave  any ;  much  less  could  he  have  supposed  that  it 
lelayed  until  the  fee  should  vest  in  his  grandchildren, 
t  event  occur.  And  yet,  by  his  various  devises,  he  man- 
strongest  possible  wish  that  the  property  should  remain 
ly — giving  to  none  of  his  own  children,  in  any  event, 
a  life  estate,  and  limiting  the  fee  to  some,  or  all,  of  his 
ren.     This  intention,  so  clearly  exhibited  and  so  well 

by  various  provisions,  is  wholly  inconsistent  with  the 
e  meant  that  his  devisees  should  have  nothing  but  the 
edemption.  And  besides,  had  that  been  his  design,  it 
3r  probable  that  he  would  have  said,  in  express  terms, 
rere  to  take  subject  to  the  mortgage.  He  had  so  taken, 
se  to  that  effect  in  his  deed,  and  he  would  very  likely 
ted  a  similar  clause  in  drafting  his  devise;  for  it  will 
magined  that  he  omitted  to  do  so  because  he  supposed 
lary.  We  have  no  reason  to  think  that  he  was  at  all 
be  subtle  distinctions  and  recondite  learning  that  ap- 

arguments  before  us,  and  that  it  was  owing  to  his  legal 
)und  judgment  that  he  omitted  what  would  have  made 
m  perfectly  manifest.  We  can  well  enough  understand 
lid  call  that  his  debt,  which  he  regarded  as  such,  and 

so  in  reality,  though  not  technically,  and,  therefore, 
bat  we  do  not  fiod  it  specially  provided  in  the  will  that 
rs  should  pay  it ;  but  that  he  omitted  to  say  that  his 
ould  take  the  lot,  cum  onere,  because  he  knew  that  the 
cast  the  burden  on  them  if  he  did  not  expressly  shift  it, 
do  not  believe. 

seen  that  it  was  the  intention  of  the  testator  to  keep 
ty  in    his   family,  and  that  he  could   not  reasonably 

the  collection  of  the  mortgage  debt  would  be  deferred 
emainder-men  should  come  into  possession.  It  [353 
,t  if  he  designed  to  devise  the  estate,  cum  onere,  he  ex- 
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2,  intestate,  unmarried,  and  without  issue.  He  was  a  bas- 
ed his  mother,  who  left  other  children,  the  fruit  of  a  mar- 
i  after  the  birth  of  the  illegitimate.  The  children  last 
,  H.  C.  P.  The  act  of  1853,  "regulating  descents  and  the 
personal  estates,"  was  passed  while  the  estate  of  H.  C.  P. 
f  settlement,  and  before  distribution :  Held,  that  whatever 
e  under  the  operation  of  the  act  of  1831,  had  the  settlement 
been  made  before  the  passage  of  the  act  of  1853,  the  last- 
nt  operated  upon  the  distribution  of  the  estate,  prevented 
le  state,  and  entitled  the  surviving  children  of  the  bastard'a 
bate. 

Tor,  filed  to  reverse  a  judgment  of  the  district 
ounty,  affirming  a  judgment  of  the  court  of  com- 
st-named  judgment  reversing  an  order  of  the  pro- 

ated  in  the  petition  in  error  filed  by  the  present 
court  of  common  pleas,  were,  that  one  Catherine 
be  of  Virginia,  then  being  unmarried,  had  issue,  an 
:nown  by  the  name  of  Henry  C.  Perkey ;  that  the 
;erward  intermarried  with  one  Henry  Eutsler,  by 
me — plaintiifs — George  W.,  John  Eutsler,  Abigail 
Eutsler),  Mary  Welch  (late  Eustler),  and  Nancy 
te  Eutsler),  and  died,  leaving  the  above-named 
the  said  Henry  C.  *Perkey,  surviving  her ;  [355 
C.  Perkey  died  in  the  yeai*  1852,  unmarried  and 
iue  ;  that  the  said  Bennet  Lewis  was,  by  the  pro- 
ene  county,  appointed  administrator  of  said  Per- 
t  on  the  14th  day  of  October,  in  the  year  a.  d. 
Quet  Lewis  filed  his  account  for  final  settlement ; 
)ceedings  were  had,  that  the  said  court  of  probate 
here  remained  in  the  hands  of  the  said  adminis- 
mted  for,  the  sum  of  four  thousand  six  hundred 
lars  and  sixty-nine  cents.  And  thereupon,  on  the 
er  in  said  year,  the  plaintiffs  came  into  court,  by 
sir  attorneys,  and  moved  the  court  for  an  order  of 
9  balance  of  said  estate  to  be  made  to  them,  upon 
nd  to  be  executed  according  to  law.    And  there- 
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little  difficulty  in  seeing  that  it  is  most  judiciously  applied  in  the 
Ohio  case.  For,  if  the  bastard  can  not  be  said  to  be  related  to  the 
children  of  his  own  mother,  I  can  see  very  little  reason  in  making" 
him  related  to  a  grandfather,  or  some  more  remote  ancestor. 

The  narrow  construction  adopted  in  both  these  cases  is  said  to  be 
founded  upon  the  settled  meaning  of  the  expression,  ex  parte  ma- 
terna,  when  used  in  reference  to  the  course  of  descent  of  real  prop- 
erty in  the  English  law.  I  may  not  fully  understand  what  rule  is 
intended  to  be  here  invoked.  I  know  of  none  but  that  strict  rule 
of  feudal  policy  embodied  in  the  fifth  canon  of  descents,  which  con- 
fined the  estate  to  the  blood  of  the  first  purchaser.  If  the  estate 
<3ame  through  the  paternal  line  to  the  person  last  seized,  *it  [357 
should  never  descend  to  the  one  in  the  maternal  j  and,  e  conversOf 
if  it  came  through  the  maternal  line,  it  should  never  descend  to 
-one  in  the  paternal,  but  should  rather  escheat  to  the  lord  of  the  fee. 
Very  anciently,  it  is  true,  Skfeudum  novum  could  only  descend  to  the 
lineal  descendants  of  the  first  acquirer.  But  more  than  a  century 
before  the  passage  of  our  statute,  this  harsh  rule  of  a  military  sys- 
tem had  been  entirely  abrogated  in  England;  first,  by  granting  a 
feudum  novum  to  be  held  ut  feuduw  antiquum ;  and  finally,  by  con- 
-sidering  every  acquisition  of  an  estate  in  fee  simple  by  purchase,  as 
&  feudum  antiquum,  or  feud  of  indefinite  antiquity;  thereby  enabling 
the  collateral  kindred  of  the  grantee,  or  descendants  from  any  of 
his  lineal  ancestors,  by  whom  the  lands  might  possibly  have  been 
purchased,  to  succeed  to  the  inheritance.    3  Cruise's  Dig.  380. 

But  let  it  be  granted  (what,  I  think,  no  amount  of  industry  coald 
prove),  that  a  part  of  the  language  of  our  statute  is  a  tolerable 
translation  of  words  which  imported  an  exclusion  of  collaterals,  in 
the  English  law,  and  still  but  little  is  done  toward  arriving  at  the 
intention  of  the  plain  men  who  passed  the  act  of  1831 — four-fifths 
-of  whom  were  ignorant  of  the  existence  of  any  such  rule,  and  of 
/the  language  in  which  it  is  expressed.  To  find  what  they  in- 
tended, it  is  necessary  to  consider  ail  they  have  said,  and  to  inter- 
pret it  in  accordance  with  the  usual  and  ordinary  signification  of  the 
language  employed.  When  this  is  done,  I  find  it  impossible  to 
doubt,  that  it  was  intended  to  abrogate  the  common-law  doctrine, 
60  far  as  to  declare  that  the  bastard,  instead  of  being  nullius  filius^ 
should  thereafter,  in  law  as  in  fact,  be  the  son  of  his  mother;  and  as 
such,  not  only  capable  of  receiving  inheritance  directly  from  her, 
and  of  transmitting  inheritance  directly  to  her,  but  also,  through 
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for  the  most  cogent  reasons,  precluded  the  state  from  intervening" 
to  impair  it. 

Very  good  reasons,  founded  upon  public  policy,  and  growing  out 
of  the  uncertainty  that  must  generally  attend  the  paternity  of  the- 
illegitimate  child,  can  be  given,  for  cutting  him  off  from  all  con- 
nection with  the  paternal  line.  To  this  necessity,  he  must  submit. 
But  no  doubt  can  exist  as  to  the  identity  of  the  mother.  The  child 
is  necessarily  reared  by  her  ;  and  between  them,  as  well  as  between 
the  child  and  her  other  children,  must  grow  up  those  strong  ties- 
which  bind  near  kindred  to  each  other.  However  sternly  the  law 
may  declare  that  there  is  no  relationship,  nature  will  assert  her . 
supremacy,  and  stamp  the  declaration  as  unfounded. 

The  most  subtle  ingenuity  would  fail  to  suggest  even  a  plausible- 
reason  why  these  persons  should  not  inherit  to  each  other ;  and 
the  state  could  in  no  way  prevent  it,  and  take  the  property  front 
them,  without  incurring  the  imputation  of  gross  injustice. 

These  considerations,  I  am  very  well  aware,  are  in  no  way  de- 
cisive of  the  true  construction  of  either  the  act  of  1831  or  of  1853. 
But  a  construction  that  ignores  their  influence,  upon  those  who  en- 
acted these  laws,  may  well  be  doubted  ;  and  hence  arises  the  legal 
principle,  which  requires  doubtful  or  equivocal  language  to  be  so* 
construed  as  to  avoid  absurd  or  unjust  consequences ;  and  it  is  with, 
that  view,  that  I  present  them. 

Upon  the  disputed  question  arising  upon  the  act  of  1831,  section 
15  of  the  act  of  1853,  has  removed  all  doubt,  by  adding :  "And  if 
the  mother  be  dead,  the  estate  of  such  bastard  shall  descend  to  the 
relatives  on  the  part  of  the  mother  as  if  the  intestate  had  been  le- 
gitimate," 

If  the  case  is  to  be  governed  by  this  act,  there  is  no  difficulty ; 
and  whether  it  is  to  be  so  governed,  must  depend  upon  a  fair  con- 
struction of  all  its  provisions,  taken  and  considered  together.  In 
no  other  way,  can  the  intention  of  the  general  assembly  be  ascer- 
tained. 

*Perkey  died  before  this  act  was  passed ;  but  it  took  ef-  [360 
feet  while  the  estate  was  in  the  course  of  settlement,  and  before  any 
order  of  distribution  was  made.  By  section  21,  the  act  of  1831  is 
unconditionally  repealed.  Section  22  provides:  "This  act  shall 
not  affect  any  estate,  to  which  any  natural  person  shall  have  be-^ 
come  entitled,  by  or  under  any  statute  of  the  state  heretofore  ii> 
force ;  hut  this  section  shall  not  apply  tr  escheats  to  the  stated 
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pacity  in  others  to  take  it.  I  am  well  enough  satisfied  that  this 
constraction  carries  out  the  intention  of  the  general  assembly,  but 
1  should  be  better  satisfied  to  decide  the  case  upon  what  I  must  still 
consider  the  proper  construction  of  the  act  of  1831. 

We  do  not  find  it  necessary  to  pass  upon  the  question  raised  by 
counsel,  as  to  whether  section  4  of  the  act  of  1853  could,  consist- 
ently with  section  16  of  article  2  of  the  constitution,  have  effected 
an  implied  repeal  of  the  act  of  February  8,  1847.  (2  Curw.  Eev. 
Stat.  1342.)  By  this  act,  escheated  property  was  to  be  taken  pos- 
session of  by  the  auditor  of  the  county,  and  converted  for  the  bene- 
fit of  the  state  agricultural  fund ;  while  the  act  of  1853  required 
the  prosecuting  attorney  to  collect  it,  and  applied  it  to  the  exclusive 
support  of  common  schools,  without  expressly  repealing  the  act 
of  1847.  Before  either  officer  could  act,  or  either  fund  be  replen- 
ished, escheated  property  must  exist.  Being  merely  public  instru- 
mentalities, it  was  within  the  power  of  the  legislature  to  take  it 
from  the  one  and  give  it  to  the  other ;  or  to  do  what  we  think  has 
been  done,  *take  it  from  both  and  give  it  to  those  better  en-  [362 
titled,  by  relinquishing  the  right  of  the  state  to  the  escheat.  When 
property  is  found  undoubtedly  escheated  to  the  state,  it  will  be: 
time  to  decide  which  of  these  funds  can  make  the  best  claim  to  it. 

The  judgment  of  the  district  court  is  affirmed. 


N.  W.  Graham  &  Co.  t?.  W.  H.  Davis  &  Co. 

A  common  carrier,  by  special  contract  with  the  owner  of  goods  intrusted  tO' 
him,  may  so  far  restrict  his  common-law  liability  as  to  exonerate  himself 
from  losses  arising  from  causes  over  which  he  had  no  control,  and  to  which 
his  own  fault  or  negligence  in  no  way  contributed. 

But  he  can  not,  by  such  stipulation,  relieve  himself  from  responsibility  for  losses 
caused  by  his  own  negligence  or  want  of  care  and  skiU. 

In  an  action  against  a  carrier,  upon  a  bill  of  lading  containing  an  exception 
of  the  dangers  of  the  river  navigation  and  inevitable  accidents,  after  the 
non-delivery  of  the  goods  is  shown,  the  burden  of  proof  is  upon  the  carrier 
to  show  not  only  a  loss  within  the  terms  of  the  exception,  but  also  tha^ 
proper  care  and  skill  were  exercised  to  preyent  it 
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and  chattels  from  said  city  of  Pittsburg  to  the  said  city  of  Zanee-  -Ml 

Tille,  and  there  to  deliver  them  without  delay  unto  the  said  plaint-  ..?}i 

iffs,  or  to  their  assigns,  in  the  like  good  order  in  which  they  were  ?*1 

received,  the  dangers  of  the  river  navigation,  fire  and  unavoidable  •  ^^^ 

accidents  excepted.    And  the  said  plaintiffs  say,  that  although  they,  •  '.^ 

confiding  in  the  said  promises  and  undertakings  of  the  said  defend*  f 

ants,  did  then  and  there,  to  wit,  on  *the  said  10th  day  of  No-    [364:  .'    ff^ 

vember,A.  d.  1852,  at  Pittsburg  aforesaid,  to  wit,  at  the  said  county  -'.^S 

of  Muskingum,  deliver  to  the  said  defendants,  on  board  of  said  '  ' '}% 

steamboat,  said  goods  and  chattels,  to  wit :  1  cask  currants,  1  box  '-'^ 

liquorice,  10  boxes  of  tobacco,  2  cases  of  tobacco,  and  157  bags  of  j'i^^i 

coffee,  of  the  value  aforesaid,  to  be  carried  and  conveyed  by  the  said  '^l 

defendants,  in  and  by  said  steamboat,  from  the  city  of  Pittsburg,  y  '% 

aforesaid,  to  the  said  city  of  Zanesville,  for  fare  and  reward  thereof, 

to  be  paid  to  the  said  defendants  as  aforesaid.    Yet  the  said  defend-  !  :^ 

ants,  not  regarding  their  said  promises  and  undertakings,  did  not  ^   ,;  *;^ 

deliver  the  said  goods  and  chattels  in  like  good  order  in  which  they  .' ;* 

received  them,  to  them,  the  said  plaintiffs,  or  to  their  assigns,  at  '  J|; 

Zanesville,  to  wit,  at  the  said  county  of  Muskingum,  but  wholly  .  0! 

neglected  so  to  do,  notwithstanding  they,  the  said  defendants,  were  ^  ,  | 

not  prevented  therefrom,  because  of  any  danger  of  the  river  navi-  S* 

gation,  fire,  or  other  unavoidable  accident ;   but,  on  the  contrary  .^ 

thereof,  they,  the  said  defendants,  their  agents  and  servants  in  that  . ,  f^ 

behalf,  conducted  themselves  so  carelessly,  negligently  and  un-  -^ 

skillfully  in  the  premises,  that  by  and  through  the  carelessness,  *   "i, 

negligence,  and  unskillfulness  and  default  of  themselves  and  their  ;^^ 

aervantfi,  and  for  want  of  due  care  and  attention  to  their  duty  in  r.^ 

tha€  behalf,  the  said  steamboat  afterward,  and  whilst  she  was  carry-  <v 

ing  said  good^  and  chattels  from  the  said  city  of  Pittsburg  to  the  C^? 

city  of  Zanesville  aforesaid,  and  before  the  arrival  thereof  at  said  '^^^ 

city  of  Zanesville,  to  wit,  on  the  day  and  year  aforesaid,  at  Brunot's  j 

Island,  to  wit,  at  the  said  county  of  Muskingum,  run  on  a  snag,  • 

then  and  there  being,  and  sunk  in  said  Ohio  river,  whereby  the  said  ^^ 

goods  and  chattels,  whilst  the  said  defendants  so  had  charge  thereof 

to  wit,  on  the  day  and  year  aforesaid,  at  Zanesville,  to  wit,  at  the  :* 

county  of  Muskingum  aforesaid,  became,  and  were  and  are,  wholly  '^i 

lost  to  the  said  plaintiffs,  and  are  of  no  value  whatever,  to  wit,  at  .^ 

the  county  aforesaid,  to  the  plaintiff^'  damage  of  four  thousand  dxA-  -  ,^ 

lars ;  and  therefore  they  sue,  etc.  J 

The  bill  of  ezoeptions  reads  as  fbllowB : 
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fiheer  to  the  right,  and  that  the  pilot  straightened  the  boat  and  got 
her  in  her  course  while  running  slowly,  the  engine  being  in  motion ; 
immediately  after  which,  the  steamboat  "Michigan"  was  seen,. 
apparently  waiting  at  the  foot  of  the  island  for  the  boat  of  defend* 
ants  to  pass,  her  fiirnace  doors  open,  which  had  the  effect  of  blind- 
ing the  pilot  of  the  latter  boat,  and  causing  him  to  go  further  to  the 
right  (with  a  view  to  avoid  collision  with  the  Michigan)  than  h& 
otherwise  would  have  done, — ^when  the  boat  struck  the  snag  and 
occasioned  the  loss.  The  defendants'  witnesses  were  cross-examined 
at  length  by  the  counsel  for  the  plaintiffs,  with'regard  to  the  con- 
duct of  their  pilot,  Lyons,  in  the  management  of  the  boat  at  the 
time  and  preceding  the  accident,  the  head  of  steam  under  which 
she  was  running,  and  whether  or  not  it  was  proper  and  prudent  to 
run  that  channel  under  such  a  head  of  steam;  but  of  none  of  them 
wits  the  inquiry  made,  whether  Lyons,  the  pilot,  ought  not  to  have 
stopped  the  engine  and  floated  down  until  past  the  snag  and  Michi- 
gan. When  the  defendants*  testijnony  was  closed,  the  plaintiffs 
introduced  several  pilots  as  witnesses,  who  testified  as  to  the  general 
management  of  the  boat  at  the  time,  and  that  it  was,  in  their 
opinion,  the  duty  of  Lyons,  the  pilot,  to  have  stopped  the  engine  ta 
enable  him  to  get  the  boat  straight  after  she  had  sheered ;  that  to 
straighten  the  boat  with  the  channel,  having  sheered,  as  testified  tO" 
by  the  pilot,  in  a  channel  as  narrow  as  that  was,  was  extremely 
dangerous,  if  not  impossible;  and  that  it  was  also  his  duty  to  have 
stopped  the  engine  if  apprehensive  of  a  collision  with  the  Michigan, 
that  if  such  collision  should  take  place,  no  damage  would  have 
occurred  therefrom. 

*When  the  plaintiffs'  testimony  was  closed,  the  defendants  [867 
proposed  to  recall  witnesses  they  had  previously  examined,  and 
also  some  other  pilots  who  had  not  been  examined,  and  to  prove  by 
them  that,  in  their  opinion,  it  was  not  the  duty  of  Lyons  to  have 
stopped  the  engine  under  the  circumstances  above  detailed.  To- 
this  evidence  the  plaintiffs  objected,  and  the  objection  was  sustained 
by  the  court,  and  the  evidence  excluded,  to  which  decision  of  the 
court  the  defendants  excepted.  When  the  testimony  was  closed  on 
both  sides,  and  the  counsel  for  the  plaintiff  was  about  to  address 
the  jury,  in  opening  the  case,  the  court  announced  that  two  hours 
only  would  be  allowed  to  each  side  for  the  argument;  thereupon 
the  counsel  for  the  plaintiffs  proceeded  with  the  opening  argument 
for  the  period  of  one  hour,  and  progressed  so  &r  as  to  speak  fiilly 
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said,  defendants,  by  their  connsel,  excepted,  and  pray  the  court  to 
fiign  and  seal  this,  their  bill  of  exceptions,  and  that  it  be  made  a 
part  of  the  record,  which  is  now  here  accordingly  done. 

The  part  of  the  bill  of  lading  material  to  this  report  is  as  fol- 
lows: 

"  Shipped  in  good  order,  and  well  conditioned,  by  D,  Leech  A 
Oo.,  for  account  and  risk  of  whom  it  may  concern,  on  board  the 
good  steamboat  called  the  Dan  Convers,  whereof  is  master  for  the 
present  voyage,  Graligher,  now  lying  'at  the  port  of  Pitt8burg,the 
following  articles,  marked  or  numbered  as  below,  which  are  to  be 
delivered  without  delay,  in  like  good  order,  at  the  port  of  Zanes- 
ville  (the  dangers  of  river  navigation,  fire,  and  unavoidable  accidents 
excepted),  unto  W.  H.  Davis  &  Co.,  or  to  his  or  their  assigns;  he 
^r  they  paying  freight  for  the  said  goods,  at  the  rate  of  as  per  [369 
agreement,  per  one  hundred  pounds,  and  charges,  $150.73. 

"  In  witness  whereof,  the  owner,  master,  or  clerk  of  said  boat 
hath  affirmed  to  two  bills  of  lading,  of  this  tenor  and  date;  one  of 
which  being  accomplised,  the  other  to  stand  void. 

<*  Dated  at  Pittsburg,  this  10th  day  of  November,  1854." 


MARKS. 

W.  H.  D.  &  Co., 
Zanesville,  0. 

CHABOES. 

629  a  60 $  3  17 

1,896    "  11  37 

26,826  a  60 129  13 

Dray ...-    7  06 

$160  73 


1  cask  Currants .^.••.     2 

1  box  Liquorice 246 

10  boxes  Tobacco,  128, 126,  126,  134, 124,  132, 

136, 136,  124,     136 

2  cases  Tobacco. 300,     293 

167  b^gs  Coffee 26,826 

28,249 


C.  B,  Goddard  and  E.  B,  Eastman,  for  plaintiffe  in  error : 
I.  The  ruling  of  the  district  court,  that  upon  the  then  defendants 
rested  the  burden  of  proof,  not  only  that  the  loss  was  occasioned 
by  one  of  the  excepted  perils,  but  also  that  the  loss  could  not  have 
been  avoided  by  the  exercise  of  the  highest  degree  of  skill,  is  com- 
plained of  as  too  strict  an  administration  of  the  law  in  this  case. 
This  actin  is  founded  upon  special  contract — it  is  not  charged  that 
the  defendants  were  common  carriers,  though  if  it  were,  we  do  not 
see  that  it  ought  to  make  any  just  distinction.  Proof  of  non- 
delivery might  require  defendants  to  account  for  them.  But  do  they 
not  account  for  them  when  they  proye  that  the  goods  were  lost  by 
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4nanner  of  it;  and,  ftirther,  that  thQ  usiuH  care  and  diligence  had 
been  used  to  avoid  it." 

*We  are  held  to  proof  of  a  very  different  kind  of  dili-  [371 
^ence.  The  court  held  us  to  the  highest  degree  of  care,  and  threw 
upon  us  the  burden  of  proving  that  we  had  exerted  it.  It  made  us 
responsible  for  the  slightest  neglect,  and  required  us  to  prove  we 
-were  not  guilty  of  it. 

II.  We  have  little  to  say  upon  the  other  points  excepted  to.  The 
<court  can  not  read  the  bill  of  exceptions  without  perceiving  how 
we  were  surprised  by  the  evidence  lastly  introduced  by  the  plaint- 
iffs. We  admitted  their  case,  and  set  to  work  to  prove  how  the 
Joss  arose,  and  how  we  conducted  at  the  time.  !I^ot  a  breath  is 
whispered,  until  we  have  closed  our  evidence,  as  to  its  being  the 
4uty  of  the  pilot  to  have  stopped  the  boat,  and  then  the  plaintifb 
-spring  upon  us  this  new  point,  and  we  are  not  permitted  to  intro- 
duce evidence  to  overthrow  it.  To  cap  the  climax,  the  plaintiff 
have  the  opening  and  close,  though  we  have  the  burden  of 
proof,  and  Mr.  Jewett  opens  just  so  far  as  to  come  to  the  spring-gun 
of  his  case  and. stops,  and  is  permitted  in  his  reply  to  take  up  his 
4Krgument  as  he  had  his  evidence,  and  urges  a  recovery  upon  a  point 
i»  which  we  had  no  opportunity  of  reply. 

Jewett  dk  0*Neil^  for  defendants  in  error : 

I.  It  is  not  alleged  in  the  declaration,  in  so  many  words,  that  the 
defendants  below  were  common  carriers ,  and  such  naked  allegation 
-would  have  been  demurrable.  But  we  do  allege  everything  neces- 
sary and  requisite  in  charging  them  as  common  carriers,  and  that, 
too,  in  the  very  language  of  the  most  approved  forms ;  and  it  was 
490  treated  on  the  trial,  as  evidenced  by  the  admissions  of  the  plaint- 
iffs in  error.  2  Chit.  356,  364,  and  notes;  lb.  664,  and  notes; 
Swan's  Prec.  vol.  1,  259,  note. 

II.  The  degree  of  care  required  of  the  plaintiffis  in  error  was  the 
«ame  required  of  common  carriers  in  all  cases.  And  the  ruling  of 
the  district  court  as  to  the  burden  of  proof  was  not  erroneous.  It 
was  on  account  of  the  hazardous  uncertainty  of  *that  class  [373 
of  witnesses — ^the  men  by  whose  negligence,  unskillfulness,  or  reck- 
lessness the  loss  was  occasioned — ^that  many  of  the  most  enlightened 
'<sourt6  of  this  country  have  revised  to  entertain  the  doctrine  that  a 
^common  carrier  could,  by  special  contract,  limit  his  liability.    19 
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the  cause,  and  that  that  diBcretion  was  rightly  exercised,  but  that 
at  all  events  it  can  not  be  reviewed  on  error.) 

Banney,  J.  That  the  plaintiffs  in  error  were  common  carriers, 
and  as  such  undertook  to  transport  the  goods  of  the  defendants 
from  Pittsburg  to  Zanesville,  and  that  they  were  never  delivered 
at  the  port  of  destination,  are  facts,  not  only  suflOiciently  averred 
in  the  declaration,  but  were  substantially  admitted  upon  the  trial. 
The  bill  of  lading  certified,  that  the  goods  were  received  in  good 
order,  on  board  the  steamboat  Dan  Con  vers,  and  bound  the  car* 
riers  to  deliver  them  without  delay,  in  like  good  order,  "  the  dan- 
gers of  river  navigation,  fire,  and  unavoidable  accidents  excepted.'' 
The  declaration  averred,  that  they  were  not  prevented  from 
making  the  delivery  by  any  of  the  excepted  perils ;  but  that  the 
goods  were  lost  by  the  careless  navigation  of  the  boat,  by  which 
she  was  snagged  and  sunk,  at  the  foot  of  Brunot's  island,  in  the 
Ohio  river.  Upon  this  averment  the  parties  were  at  issue — ^the 
plaintiffs  in  error  claiming  that  the  loss  was  occasioned  by  one  of 
the  excepted  dangers  of  the  navigation ;  and  they  now  insist  that 
the  court  below  erred  in  casting  upon  them  the  burden  of  proving 
that  the  accident  happened  without  their  fault,  while  the  boat  was 
being  navigated  with  the  highest  degree  of  care ;  and  in  rejecting 
certain  evidence  offered  by  them. 

^1.  The  question  presented  upon  the  first  point,  arises  [374 
upon  the  charge,  in  which  the  jury  were  instructed,  that  it  was 
incumbent  upon  the  carriers,  not  only  to  show  that  the  loss  was 
occasioned  by  one  of  the  excepted  perils  mentioned  in  the  bill  of 
lading,  but  that  the  proper  degree  of  care  was  exercised  to  prevent 
the  loss  ;  and  after  stating  the  three  degrees  of  care  required  of 
bailees,  under  different  circumstances,  that  the  carriers  were  bound 
to  the  exercise  of  the  highest  of  these  degrees  of  care,  and  responsible 
for  the  slightest  of  the  three  corresponding  degrees  of  negligence. 
Counsel  for  the  plaintiffs  in  error  admit,  that  it  was  incumbent 
upon  them  to  have  shown  that  the  goods  were  lost  by  one  of  the 
excepted  perils ;  but  they  insist  that  the  burden  of  proof  was  then 
shifted  upon  the  owners,  and  that  they  were  bound  to  prove  neg- 
ligence before  the  carriers  could  be  charged.  We  think  this  di- 
viding a  thing  in  its  nature  indivisible.  Either  the  loss  was  occa- 
sioned by  a  peril  of  the  navigation,  or  by  the  negligence  of  those 
in  charge  of  the  boat.    It  must  have  been  the  one  or  the  other, 
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and  could  not  have  been  both.  If  proper  care  coald  have  avoided 
it,  it  was  not  a  peril  incident  to  the  navigation  ;  if  such  care  could 
not,  it  was.  Prom  the  very  nature  of  the  undertaking,  without 
care,  the  loss  was  inevitable ;  and  with  care,  it  might  be  unavoid- 
able. From  the  failure  to  deliver  the  goods,  the  law  raised  the 
presumption  of  negligence  against  the  carriers — prima  facie^  the 
fault  was  theirs — and  this  presumption  could  only  be  rebutted  by 
showing  that  they  were  without  fault.  As  positive  care  was  indis- 
pensable to  the  safety  of  the  goods,  they  could  meet  and  overthrow 
the  legal  presumption  of  negligence,  in  no  other  way  than  by 
showing  that  such  care  was  exercised.  Proof  that  the  boat  was 
snagged,  fell  short  of  proving  that  it  was  not  snagged  by  the  fault 
of  those  in  charge  of  it ;  and,  consequently,  short  of  overcoming 
the  prima  fade  case  of  the  plaintiffs  below.  To  do  this  it  was  not 
enough   to  have  shown,  that  the  loss  was  occasioned  by  what  | 

might,  or  might  not,  have  been  a  danger  of  the  navigation :  I 

876]    nothing  short  of  proof  that  it  was  the  *one,  and  not  the  j 

other,  could  have  been  sufficient;  as  nothing  short  of  that  could  i 

bring  the  case  within  the  exception  provided  for  in  the  contract. 

The  defense  rested  wholly  upon  this  exception.  No  attempt  was 
made  to  bring  the  case  within  either  of  the  common -law  exceptions 
to  the  carrier *s  liability. 

In  the  case  of  Davidson  v.  Graham,  2  Ohio  St.  131,  it  was  settled  i 

by  this  court,  that  the  carrier  might,  in  this  manner,  limit  his  com- 
mon-law liability.  But  in  adopting  so  important  a  principle,  the 
court  very  carefully  considered  all  its  bearings ;  and  endeavored  to 
incorporate  it  into  the  law  of  this  state,  with  such  qualifications 
and  restrictions,  as  seemed  to  be  necessary  to  make  it  safe  and 
practicable. 

Very  strong  arguments  (thought  to  be  unanswerable  by  several 
eminent  judges  in  our  sister  states)  were  advanced  against  any  re- 
laxation of  the  common-law  responsibility.    It  was  said,  that  the 
highest  considerations  of  public  policy  required  the  carrier  to  be- 
come an  insurer  of  the  goods  intrusted  to  him,  against  everything 
but  the  act  of  God,  or  the  public  enemies.    That  he  took  upon  him- 
self a  public  employment ;  and  ought  not  to  be  permitted  to  dis-  ! 
charge  himself  from  the  responsibilities,  which  the  trying  test  of  I 
time  and  experience  had  demonstrated  to  be  necessary  for  the  safety  i 
of  the  public.    That  since  the  introduction  of  steamboats  and  rail-  | 
roads,  he  had,  practically,  taken  exdusiire  possession  of  the  pablia  | 
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thorough&ree  of  the  coontry ;  and  was  thue  enabled  to  impose  his 
own  terms  upon  the  owners  of  goods,  who  had  no  choice  but  to  em- 
ploy him.  That  the  owner  seldom  accompanied  his  property,  and 
in  case  of  loss  or  injury,  however  gross  the  negligence  might  have 
been,  was  wholly  unable  to  prove  it,  without  relying  upon  the  ser- 
vants of  the  carrier,  who  would  always  be  found  too  ready  to  ex- 
culpate themselves,  and  their  employer. 
,  That  these  considerations  were  entitled  to  much  weight,  can  not 
be  doubted;  and  they  were  not,  to  any  extent,  lost  sight  of  in 
determining  that  the  parties  might  by  their  agreement,  to  a  [376 
•certain  extent,  restrict  the  liability  of  the  carrier.  He  is  still  re- 
garded as  exercising  a  public  employment,  and  incapable,  by  any 
^ct  of  his  own,  of  limiting  or  evading  the  responsibility  which  the  law 
attaches  to  its  exercise. 

The  first  attempt  to  do  so,  by  general  notices  brought  home  to 
the  owner  of  the  goods,  was,  for  a  considerable  time,  sustained  by 
the  English  courts — with  the  frequent  expression  of  regret,  how- 
ever, by  distinguished  judges,  that  it  had  ever  been  so  held — ^until, 
tit  length,  the  evil  was  remedied  by  an  act  of  Parliament.  The 
courts  of  this  country  very  generally  repudiated  the  doctrine,  and 
escaped  the  regrets  of  the  English  courts.  Hollister  v,  Nowlan,  19 
Wend.  235 ;  Cole  v.  Goodwin,  lb.  251 ;  Wells  v.  The  Steam  Nav. 
Oo.,  2  Com.  204 ;  New  Jersey  Steam  Nav.  Co.  v.  The  Merchants' 
Bank,  6  How.  U.  S.  344 ;  Jones  v.  Voorhees,  10  Ohio,  145. 

The  implied  assent  of  the  owner  of  the  goods  to  the  terms  pre- 
scribed by  the  carrier,  upon  which  the  English  cases  are  founded,  it 
is  very  conclusively  shown  in  the  American  cases,  can  not  be  fkirly 
.assumed ;  since  the  carrier  is  bound  to  receive  and  transport  all 
goods  offered  for  the  purpose,  subject  to  all  the  responsibilities  ind- 
dent  to  his  employment ;  and  the  owner  may  be  quite  as  fairly  pre- 
sumed to  have  intended  to  insist  upon  the  rights  he  undeniably  had, 
as  to  have  assented  to  a  qualification  which  the  carrier  had  no  right 
.to  impose. 

But  a  very  different  question  was  presented,  when  cases  arose  in 
"which  the  owner  had  expressly  assented  to  such  qualification,  and 
made  it  a  part  of  the  contract  of  transportation. 

In  such  cases,  the  very  obvious  conclusion  was  reached  that  such 
a  stipulation  was  valid  when  it  only  affected  the  rights  and  interests 
of  the  owner  of  the  goods.  So  much  of  the  responsibility  of  tho 
carrier  a6  was  designed  alone  for  his  security,  might  at  his  pleasoro 
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exception,  until  it  was  shown  that  care  and  skill  coald  not  have 
prevented  the  loss.  2  Greenl.  Ev.,  sec.  219.  We  know  not  where- 
this  rale  of  evidence  has  been  donbted,  except  in  a  divided  opinion 
of  the  Supreme  Court  of  the  United  States,  in  the  case  of  Clark  v. 
Barnwell,  12  How.  272.  The  learned  judge  who  delivered  the 
opinion  of  the  majority  was  able  to  bring  to  his  support  only  the 
single  nisi  prius  case  of  Muddle  v.  Strider,  9  Carr.  and  Payne,  380, 
in  which  Lord  Denman  instructed  the  jury  that,  in  passing  upon 
all  the  evidence  before  them,  they  must  be  able  to  see  clearly  that 
the  carriers  were  guilty  of  negligence,  before  a  verdict  was  found 
against  them. 

Judge  Nelson  very  properly  admits,  that  it  was  incumbent  upon 
the  carriers  to  have  shown  a  loss  from  some  one  of  the  causes  which, 
by  the  general  rules  of  law,  or  the  particular  stipulations  of  the 
parties,  would  have  furnished  an  excuse  for  the  non-pei*formance  of 
the  contract;  and  that  if  reasonable  skill  and  attention  could  have 
avoided  it,  "it  is  not  deemed  to  be,  in  the  sense  of  the  law,  such  a 
loss  as  will  exempt  the  carrier  from  liability,  but  rather  a  loss- 
occasioned  by  his  negligence  and  inattention  to  his  duty."  But  he 
fails  to  show  how,  in  the  nature  of  things,  where  constant  care  was- 
indispensable,  the  loss  could  be  shown  to  have  been  inevitable,  with- 
out giving  ^nma/acie  proof  that  such  care  was  exercised ;  or  what 
reason,  founded  in  public  policy  or  intrinsic  justice,  could  be  given 
for  relieving  the  carrier,  within  whose  knowledge  the  facts  so 
peculiarly  lay,  and  by  whose  agents  they  could  be  so  easily  estab- 
lished, from  the  necessity  of  making  such  proof,  and  casting  the 
burden  of  proving  the  contrary  upon  the  owner  of  the  goods,  in 
most  cases  ignorant  of  the  fkcts,  and  without  the  means  of  making 
them  appear. 

*0n  the  whole,  we  think  Mr.  Greenleaf  fully  justified  upon  [879 
principle,  and  the  decided  weight  of  authority,  in  saying  that,  "  in 
all  cases  of  loss  by  a  common  carrier ^  the  burden  of  proof  iq  on  him 
to  show  that  the  loss  was  occasioned  by  the  act  of  God,  or  by  pub- 
lic enemies.  And  if  the  acceptance  of  the  goods  was  special^  the 
burden  of  proof  is  still  on  the  carrier  to  show,  not  only  that  the 
cause  of  the  loss  was  within  the  terms  of  the  exception,  hut  also  that 
there  was,  on  hiapart,  no  negligence  or  want  of  due  care,"  2  Greenl. 
Ev.,  sec.  219. 

We  have  alluded,  somewhat  at  length,  to  the  effect  of  the  decision^ 
in  Davidson  v,  Graham,  not  because  all  the  questions  now  discussed. 
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i?7ere  not  ftilly  considered  by  the  court  and 
t>ecaa8e  some  of  them  were  not  so  directly  in^ 
<ent  case,  and  from  a  desire  to  be  as  explicit  a 
ject  so  highly  important  to  a  state  whose  surj 
■all  find  a  market  through  the  intervention  of 

The  whole  may  be  summed  up  in  this :  the 
with  the  owner,  may  exonerate  himself  fr< 
losses  arising  from  causes  over  which  he  hi 
which  his  own  fault  or  negligence  has  in  no  v 
in  doing  so  he  does  not  cease  to  be  a  common  ca\ 
ner  change  his  relation  to  the  public  as  such ;  a 
himself  for  a  failure  to  deliver  the  goods  intrust 
that,  without  his  fault,  he  has  been  prevente< 
-causes  recognized  by  law,  or  specifically  provic 

This  case  requires  very  little  to  be  added  af 
•exacted  of  the  common  carrier.  We  have  i 
not  at  liberty  to  stipulate  for  any  degree  of  i 
Joss  from  negligence  can  not  be  within  the  sti 
his  liability.  Indeed,  in  the  carriage  of  passe 
goods,  by  steam,  it  might  not  be  difficult  tc 
380J  higher  grounds,  and  to  fully  justify 
Justice  Grier,  in  delivering  the  opinion  of  the 
Philadelphia  and  Reading  Railroad  Compac 
468.  He  says :  "  Where  carriers  undertake 
the  powerful  but  dangerous  agency  of  stea 
safety  require  that  they  be  held  to  the  greats 
diligence.  And  whether  the  consideration  fo 
be  pecuniary  or  otherwise,  the  personal  safi 
should  not  be  left  to  the  sport  of  chance,  or  tl 
less  agents.  Any  negligence,  in  such  cases,  i 
epithet  of  gross" 

But  it  is  only  necessary  now  to  say,  that 
sioned  by  negligence,  whether  slight  or  gros 
what  was,  or  could  have  been  made  by  contra( 
xsarrier's  liability. 

We  are  therefore  unanimous  in  the  opinion  i 
was  right  in  holding  that  the  burden  of  proof 
to  show  that  there  was  no  negligence  or  want 
the  loss  was  the  result  of  any  negligence  on  i 
-within  any  exception  provided  for  in  the  cont 
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2.  The  court  are  not  unanimons  upon  the  second  question  pre- 
sented. A  majority,  however,  concur  in  holding  that  no  error  waa 
committed.  From  the  bill  of  exceptions  it  appears  that  the  princi- 
pal controversy  in  the  case  related  to  the  conduct  of  the  pilot  at 
the  wheel,  at  the  time  the  accident  happened.  'The  defendants  be- 
low gave  evidence  to  show  the  situation  of  the  boat,  the  surround- 
ing circumstances,  what  the  conduct  of  the  pilot  was,  and  the  head 
of  steam  under  which  he  was  running ;  and  then  called  several  ex- 
perienced pilots,  who  expressed  the  opinion  that  the  conduct  of  the 
pilot  in  charge  of  the  boat  was  correct  and  proper.  The  plaintiffs- 
then  introduced  several  pilots,  who  expressed  a  diflferent  opinion,  and 
thought  the  pilot  in  charge  should  have  stopped  the  engine.  The  de- 
fendants then  proposed  to  recall  their  witnesses,  and  also  some  other 
pilots  who  had  not  been  examined,  and  to  prove  by  them  that,  in 
their  opinion,  it  was  not  *the  duty  of  the  pilot  to  have  stopped  [381 
the  engine.    This  evidence  being  objected  to,  was  ruled  out. 

It  will  be  observed,  that  all  these  witnesses  were  giving  opinions 
upon  exactly  the  same  circumstances.  No  attempt  was  made  to 
change  or  vary  them  in  the  least.  Under  the  circumstances,  the 
defendants'  witnesses  were  of  opinion  that  the  pilot  was  right  in 
keeping  on  steam,  and  doing  just  as  he  did  do.  With  a  view  to  the 
same  circumstances,  the  plaintiffs'  witnesses  were  of  a  different 
opinion,  and  thought  he  should  have  shut  the  steam  off.  Now,  what 
could  have  been  accomplished  by  recalling  the  defendants'  wit- 
nesses, other  than  a  repetition  of  the  opinion  previously  expressed, 
we  are  quite  unable  to  see.  It  is  true,  they  might  have  said,  ex- 
pressly, that  the  pilot  should  not  have  stopped  the  engine  (a  ques- 
tion they  had  not  before  been  asked),  but,  in  the  end,  it  would  amount 
to  nothing  more  than  an  opinion,  that  he  should  have  done  as  he 
did,  and  not  differently.  There  can  be  no  dispute  as  to  the  general 
rule  of  evidence.  The  party  upon  whom  the  afSirmation  of  an  issue^ 
devolves,  is  bound  to  give  all  his  evidence  in  support  of  the  issue^ 
in  the  first  instance ;  and  he  can  only  give  such  evidence,  in  reply, 
as  tends  to  answer  the  new  matter  introduced  by  his  adversary.  la 
this  case  no  new  matter  was  introduced.  The  opinions  of  the  de- 
fendants' witnesses  were  simply  encountered  by  those  of  the  plain  t« 
iffs'.  But  while  this  is  the  rule,  and  generally  to  be  adhered  to,  I 
am  very  far  from  sajring  that,  in  the  exercise  of  a  sound  discretion, 
it  is  never  to  be  relaxed.    Indeed,  very  few  cases  can  arise  in  which 
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A  court  would  be  justified  in  closing  the  case, 
•offered  in  good  fiiith,  and  necessary  to  the  enc 
hefrd.  And  it  is  very  probable,  in  this  case, 
tion  should  have  been  allowed.  But  this  mm 
to  the  sound  discretion  of  the  court,  to  be  de 
to  all  the  circumstances,  and  however  determi 
on  error.  It  is  our  duty  to  see  that  the  rules  of 
but  we  can  not  revise  the  mere  discretion  of  t 
382]  *J.  R.  Swan,  J.  I  concur  in  the  opii 
of  proof  was  upon  the  carriers  to  show  that  th« 
and  that,  if  the  loss  was  the  result  of  any  neg 
any  exception  provided  in  the  contract. 

But  in  thus  holding  and  requiring  proof 
cause  of  the  loss  and  of  care,  the  course  of  p: 
necessarily,  be  thus :  the  plaintiff  first  prov< 
goods  to  the  carrier,  and  that  they  were  not  re< 
This  entitles  the  plaintiff  to  recover.  The  ca 
that  the  loss  arose  from  one  of  the  exception 
contract,  and  that  the  servants  of  the  carrier 
cise  of  care.  This  proof  made  out  prima  fa 
carrier  to  a  verdict.  The  plaintiff  then  may  j 
sion  of  duty  establishing  negligence.  If  this 
upon  which  the  witnesses  of  the  carrier  wer 
for  instance,  as  that  the  engine  should  have 
conceive,  the  right  of  the  defendant  to  rebut  si 
specific  fact,  and  omission  of  care,  upon  which 
is  then  for  the  first  time  disclosed  and  proved 
•cording  to  my  view  of  the  case,  under  the 
majority  of  the  court  and  applied  in  this  ca 
required  to  make  out  a  prima  facie  case  of  car 
plaintiff  proves  his  cause  of  action,  the  defend 
giving  evidence  in  his  defense ;  for  how  can  1 
of  negligence  will  be  proved  against  him? 
come  prepared  with  witnesses  to  rebut  every  p 
that  may  be  alleged.  This  would  require  wit 
at  perhaps  great  cost,  and  consume  the  time  < 
ting  claims  never  intended  to  be  made  by  the 

The  present  action  was  brought  to  recove 
of  loss  of  goods  arising  from  the  servant  of  th 
his  engine,  under  circumstances  which  due  < 
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ground  of  the  action  was  not  disclosed  by  the  pleadings  or  *the  [383 
proof,  or  by  any  reference  to  it  in  the  examination  of  witnesses, 
until  the  plaintiff  gave  in  his  rebutting  testimony.  I  think  th0 
judgment  should  be  reversed. 

Thtjbman,  C.  J.,  concurred  with  Judge  Swan. 


I 


TFhs  IIatteb  of  the  Probate  of  the  Last  Will  and  Testa- 
ment OF  Henry  Hathaway,  deceased. 

On  the  proceeding  authorized  for  admitting  a  will  to  probate,  persons  interested 
to  resist  the  probate  of  the  will,  are  not  allowed  to  introduce  evidence  to 
contest  its  validity. 

Certiorari,  to  the  court  of  common  pleas  of  Hamilton  county. 

In  November,  1852,  Jane  Hathaway  and  others  presented  to  the 
probate  court  of  Hamilton  county,  a  paper  purporting  to  be  tho 
last  will  and  testament  of  Henry  Hathaway,  deceased,  accompanied 
by  a  petition  that  the  same  be  in  due  form  admitted  to  probate  and 
record;  whereupon  Elisha  Hathaway  and  others,  claiming  to  be 
heirs  at  law  of  said  Henry  Hathaway,  deceased,  appeared '  in  said 
court,  to  resist  the  admission  of  said  alleged  will  to  probate,  and 
£led  a  written  statement  of  the  grounds  of  such  resistance.  The 
probate  court  having  examined  the  witnesses  to  the  will,  allowed 
those  who  resisted  its  probate  to  cause  witnesses  to  be  called  and 
•examined,  impeaching  the  validity  of  the  instrument  as  the  last 
will  and  testament  of  the  decedent.  And  on  consideration  of  the 
evidence,  and  having  heard  the  arguments  of  counsel  for  the  re- 
spective parties,  the  court  found  that  the  paper  propounded  for  pro- 
bate, as  and  for  the  last  will  and  testament  of  Henry  Hathaway,  de- 
ceased, was  not  truly  and  *duly  executed  by  him ;  and  that,  at  [384 
the  time  of  the  signing  of  the  same,  the  said  Henry  Hathaway  was 
ander  restraint.  Whereupon  it  was  ordered,  that  the  application  to 
admit  said  will  to  probate  was  refused  and  overruled.  From  this 
decision  an  appeal  was  taken  to  the  court  of  common  pleas,  where,  on 
the  hearing  of  the  case,  the  evidence  offered  by  those  resisting  the  pro- 
bate of  the  will,  was  rejected,  and  the  will  duly  admitted  to  probata 
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and  record.  And  to  reverse  this  proceeding  i 
the  writ  now  under  consideration  is  proseci] 
error  assigned  is  that  the  common  pleas  refne 
dence  oflfcred  by  those  resisting  the  probate  c 
ested  against  it. 

Walker  J  Ghvynne  dk  Gholson^  for  the  applicai 
Chase  dh  Ball,  for  the  resistants. 

Bartley,  J.  The  single  question  presentee 
this  case  is,  whether  upon  an  application  for  1 
evidence  be  admissible  on  behalf  of  those  wh 
to  probate  and  contest  its  validity.  And  this 
fitruction  to  be  given  to  section  12  of  the  stal 
passed  May  3,  1852,  which  is  in  the  following 

'^  The  said  court  shall  cause  the  witnesses  t 
other  witnesses  as  any  person  interested  in  havh 
probate  may  desire,  to  come  before  such  cou] 
shall  be  examined  in  open  court,  and  their 
writing  and  filed." 

It  is  claimed  on  behalf  of  the  plaintiff  in  ( 
eion  of  a  will  to  probate  is  a  judicial  act ;  th 
received  as  the  basis  of  judicial  action,  it  mue 
sides,  and  that  the  language  of  the  above  s 
regard  to  the  witnesses  other  than  the  ti 
when  interpreted  according  to  the  reasonab 
385]  *must  be  taken  as  meaning  such  other  i 
interested  in  the  subject-matter  of  the  probate  of  t 

It  is  a  maxim  of  interpretation,  that,  in  the 
ity,  no  exposition  shall  be  made  which  is  op 
words  of  the  instrument.  The  language  of  a 
in  its  usual  and  ordinary  signification,  and  a 
to  make  an  interpretation  contrary  to  the  pla 
of  the  law.  Where  the  sense  of  a  statute  is  e 
in  clear  and  precise  terms,  not  leading  to  con< 
surd  and  at  war  with  the  manifest  intention 
upon  conjecture,  and  travel  in  quest  of  extrai 
to  restrict  or  enlarge  its  operation,  would  be  t 
perversion  of  the  law  itself. 

The  language  of  the  statutory  provision  a 
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and  explicit.  The  witnesses  whose  examination  is  authorized  on 
probate  of  a  will,  are  the  witnesses  to  the  will,  and  "  such  other  wit- 
nesses as  any  person  interested  in  having  the  same  admitted  to  probate j 
may  desire''  The  meaning  would  not  have  been  expressed  with 
greater  perspicuity,  had  the  phraseology  been,  and  such  other  wit- 
nesses as  any  person  interested  in  favor  of  the  admission  of  the  will  to 
probate,  may  desire. 

An  application  to  admit  a  will  to  probate  is  not  an  adversary  pro- 
ceeding. Those  who  may  be  interested  adversely,  are  not  required 
to  be  notified,  or  summoned  to  be  present ;  and  no  issue  is  made  for 
a  contest  between  adverse  parties.  This  is  not  the  proceeding  in 
which  those  who  deny  the  validity  of  a  will  are  authorized  to  con- 
test it.  After  a  will  shall  have  been  admitted  to  probate,  those  who 
have  adverse  interests,  have  the  right  to  contest  its  validity,  by  pe- 
tition in  the  court  of  common  pleas.  In  that  proceeding,  an  issue 
is  required  to  be  made,  which  is  regularly  tried  before  a  jury.  And 
this  proceeding  to  contest  a  will  can  not  be  instituted  until  after 
the  will  has  been  admitted  to  probate.  If  those  who  deny  the  va- 
lidity of  a  will  had  the,  right  *to  send  for  witnesses,  and  [36& 
contest  it  on  the  application  to  admit  it  to  probate,  the  statute 
would  run  into  the  absurdity  of  allowing  a  party  two  distinct 
courts,  and  two  distinct  modes  of  contesting  and  having  an  adjudi- 
cation of  the  same  fact ;  and  the  adjudication  of  the  first  tribunal^ 
although  not  appealed  from,  no  bar  to  the  second  proceeding.  Be- 
fore probate,  a  will  is  without  any  legal  effect,  and  oan  not  even  be 
made  the  subject  of  a  proceeding  to  contest  it.  The  form  and 
solemnity  of  the  proceeding  to  admit  a  will  to  probate,  is  required 
to  show  its  due  execution,  and  admit  it  to  become  a  mutter  of  pub- 
lic record.  The  evidence  required,  must  show  a  prima  facie  case- 
in favor  of  its  validity,  and  that  evidence  is  required  to  be  reduced 
to  writing,  and  made  a  part  of  the  record.  It  would  be  preposter- 
ous to  place  upon  the  record  of  the  probate  of  a  will,  evidence  in- 
troduced to  impeach  its  validity. 

It  is  true,  that  the  statute  enacted  in  1840,  relating  to  wills,  per- 
mitted any  person  interested,  whether  for  or  against  the  will,  to  In- 
tro luce  evidence  on  the  proceeding  to  ^admit  to  probate.  But  in 
the  enactment  of  1852,  care  seems  to  have  been  taken,  by  the  use 
of  words  explicit  and  precise,  to  exclude  the  absurdity  of  permit- 
ting those  who  deny  the  validity  of  a  will,  to  appear  and  contest  it 
on  the  proceeding  in  the  probate  court,  to  admit  the  will  to  record. 
VOL.  IV— 21  321 
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Bronson,  to  said  justice,  he,  the  said  justice,  deposited  the  same 
money,  so  p^id  to  him,  in  the  Commercial  Bank  of  Toledo,  for  the 
purpose  of  keeping  the  same  safely,  and  w^henever  the  same  should 
"be  thereafter  called  for  by  said  Hydorn  (who  was  a  resident  of 
Michigan),  to  pay  the  same  over  to  him,  and  that  said  moneys  so 
remained  deposited  and  kept  for  him,  the  said  Hydorn,  up  to  the 
-time  of  the  decease  of  said  justice ;  that  no  part  of  said  moneys 
were  demanded  of  said  Burger,  in  his  lifetime,  and  that  since  his 
♦death,  the  money  has  been  received  by  the  executrix,  who  [388 
lias  failed  to  pay  the  same  over  to  said  Hydorn,  on  demand. 

To  this  special  plea  the  plaintiff  demurred.  The  district  court 
tsustained  the  demurrer,  and  gave  judgment  for  the  plaintiff. 

The  errors  assigned  are,  in  substance,  that  the  court  erred  in  su8- 
i^ining  the  demurrer. 

Bassett  <fe  JCenf,  for  plaintiffs  in  error. 

The  question  presented  is,  can  the  sureties  of  Burger  be  held  re- 
•eponsible  for  the  neglect  or  wrongful  acts  of  his  executrix  ? 

The  case,  as  presented,  shows  that  there  was  no  act  of  official  rni^ 
conduct  on  the  part  of  Burger,  and  unless  his  bail  are  liable,  at  all 
events  for  the  payment  of  this  money  to  Hydorn,  the  action  can 
not  be  maintained. 

The  contract  of  a  surety  is  to  be  construed  strictly,  and  is  not  to 
he  extended  beyond  the  &ir  scope  of  its  terms.  Miller  v,  Stewart 
«t  al.,  9  Wheat.  680;  3  Pet.  Dig.  343;  Farrar  and  Brown  v.  The 
United  States,  5  Pet.  372. 

The  last  case  cited  was,  where  the  money  was  received  by  the 
officer  before  the  date  of  the  execution  of  the  bond ;  and  after  the 
same  was  appropriated,  and  not  paid  over,  on  page  388,  the  court 
say,  "  if  intended  to  cover  past  dereliction,  the  bond  should  have 
been  made  retrospective  in  its  language.  The  sureties  have  not 
undertaken  against  his  past  misconduct."  A  fortiori,  have  they 
not  undertaken  against  the  misconduct  of  his  executrix,  aft;er  his 
<Leath.    See  Thompson  v.  Young  et  al.,  2  Ham.  334. 

In  the  case  of  The  State  t?.  Alden's  sureties,  12  Ohio,  69,  the 
<50urt  Uid  down  a  more  stringent  rule  than  any  other  we  find  in 
regard  to  sureties,  although  the  case  was  such  that  the  sureties 
were  correctly  held  liable ;  but  even  this  rule,  applied  to  this  case, 
would  not  render  the  sureties  liable,  the  court  say,  "as  long  as  the 
obligation  to  pay  continues  an  official  duty.    The  officer  must  at  all 
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very  intent,  perform  his  tv 
irety  is,  that  there  shall  be 

LCt  of  oflScial  misconduct 
I  at  all  times,  and  to  eve 
keeping  the  same  money  r 
the  time  of  his  death. 


for  defendant  in  error : 
a,  it  appears  that  the  mone 
the  justice.  It  was  subjed 
sentative.  It  was  a  gener 
lot  have  demanded  it  from 
loss  would  have  fallen  upor 
Hydorn  to  make  the  depoe 
it,  then,  in  his  own  name, 
wn  use,  and  his  liability  wa 
that  of  a  debtor.  He  was 
^n  had  he  loaned  the  mon< 
r  it.  The  deposit  may  hav 
make  the  payment  when 
lot,  however,  evidenced  by 
lot  appear  from  the  plea  tl 
P  the  deposit.  Neither  doe 
rix  had  any  knowledge  of  s 
this  money  was  found  to 
)  had  power  to  withdraw  it 
B  not  appear  from  the  plea 
r  moneys  on  deposit  at  the 
X)  his  general  account.  Tl 
B  debt  and  costs.  The  plea 
sited.  If  so,  then  part  of  i 
i  over  that  the  executrix  hi 
tice  kept  the  money  in  hii 
[lis  other  moneys,  and  so  n 
r  Hydorn,  then  he  might  ha 
8  ability  governed  accord! 
nade  the  bank  his  creditor 
amount  due  from  the  ba: 
executrix,  if  the  estate  wa 
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^ropriate  this  deposit  to  the  payment  of  Hydom's  claim,  to  the  ex- 
clusion of  other  creditors.  But  the  solvency  or  insolvency  of  the 
estate  does  not  affect  her  power  over  the  money.  Finding  it  to  the 
general  credit  of  her  husband,  in  bank,  with  nothing  to  indicate 
that  it  was  the  property  of  another,  she  had  the  right  to  withdraw 
it  and  treat  it  as  her  own. 

A  justice,  to  save  himself  from  personal  responsibility,  beyond 
that  of  a  mere  trustee,  must  keep  the  funds  received  by  him  in  his 
official  capacity  separate  and  distinct  from  his  own,  and,  to  prevent 
their  falling  into  his  general  assets  on  his  decease,  they  must  be  so 
marked  and  identified  as  to  show  that  they  are  the  property  of  the 
person  for  whose  use- he  holds  them.  Something  must  be  done 
which  shall  notify  his  personal  representative  of  the  nature  of  his 
property  therein. 

In  thisycase,  nothing  of  this  kind  is  pretended.  The  plea  avers 
no  such  notice  to  the  executrix,  and  the  whole  proceeding  shows 
a  conversion  to  his  own  use  before  his  death.  It  is  not,  in  other 
words,  a  conversion  by  the  executrix,  but  by  the  justice  in  his  life- 
time. 

The  demand  upon  the  executrix  is  sufficient  to  charge  the  sure- 
ties. She  was  the  legal  representative  of  the  justice,  and  the  only 
proper  person  to  call  upon  for  the  discharge  of  his  liabilities.  One 
of  these  liabilities  was  the  payment  of  this  money  to  Hydorn  on 
demand. 

Again,  it  does  not  appear  from  the  plea  but  that  the  executrix 
^etill  holds  the  money,  and  the  bail  may,  for  anything  which  now 
.appears,  call  upon  the  executrix  and  receive  the  money  from 
her,  if  they  are  condemned  in  this  action.  The  averment  in  the 
*plea  is  "  that  the  executrix  has  received  the  money  from  the  [391 
bank  since  the  death  of  the  justice,  and  has  failed  to  pay  the  same 
•over  on  demand." 

As  we  have  seen,  she  was  the  only  person  who  could  draw  the 
money  from  the  bank.  There  was  nothing  improper  then  in  her 
x>btaining  it.  She  was  the  proper  person  to  take  the  fund  upon  the 
death  of  the  justice.  She  has  done  so.  It  has  been  demanded  of 
her  and  she  fails  to  pay  it  over. 

A  demand  can  not  be  made  of  the  justice,  and  unless  it  may  be 
.from  the  executrix  none  can  be  made.  If  none  can  be  made,  then 
fiuit  may  be  instituted  on  the  bond  without  demand.    If  the  aver- 
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ment  of  demand  from  this  executrix 
jectod  as  sarplusage. 

The  facte  then,  as  they  appear  up 
make  out  a  case  of  a  wrongful  act  oi 
we  need  not  consider  the  question  h( 
if  such  had  been  the  case. 

To  lay  the  foundation  for  such  a  de 
that  the  funds  had  been  kept  in  sue! 
the  justice,  that  Hydorn  could,  upon  1 
executrix  by  writ  of  replevin.  If  tl 
been  a  conversion  to  the  justice,  and 
atrix  was  in  consequence  of  his  offici 

But  suppose  this  had  been  the  ca 
part  of  the  executrix,  would  not  the  t 
Is  it  not  within  the  true  intent  and  n 
the  sureties,  that  the  justice,  and  those 
on  his  decease,  shall  discharge  those  < 
bond  was  to  secure  to  parties  entitlec 
all  money  which  should  come  into  t 
official  capacity.  This  the  sureties  u 
decease  of  the  justice,  transfers  to  his 
392]  remaining  in  his  *hands  uncal 
and  also  imposes  upon  the  legal  repr 
payment  on  demand.  This  also  the  e 
the  legal  existence  of  the  justice  is  < 
bis  executor  or  administrator,  until 
moneys  remaining  in  his  hands  at  tt 
undertaking  on  the  part  of  the  sureti 
who  succeed  to  his  obligations  on  hi 
jnand  all  moneys  which  may  come 
capacity  during  his  life.  But  as  I  1 
the  question  is  not  necessarily  involv< 
pleadings  do  not  show  affirmatively  t 
the  executrix,  but  on  the  contrary,  of 
in  the  conversion  of  the  funds  during 

Bannst,  J.    In  this  case,  the  judgi 

be  affirmed.    We  are  by  no  means  sa 

dealt  with,  or  treated  the  money  in  hi 

or  that  he  was  guilty  of  any  official 

326 


Digiti 


zed  by  Google 


DBCBMBBB  TEEM,  1854.  395 

Pcabody  and  Potter  v,  Ohio,  etc. 

-worked  a  breach  of  the  bond.  He  held  the  money  in  trust  for  the 
creditor,  and  was  bound  to  keep  it  safely ;  but  this  did  not  preclude 
him  from  placing  it  in  a  safe  place  of  deposit,  where  it  was  kept 
safely.  Had  he  no  right  to  mingle  the  money  with  his  own  ;  but 
the  averments  of  the  plea  do  not  warrant  the  conclusion  that  he  did 
so ;  or  that  he  did  more  than  place  the  identical  money  he  received, 
on  special  deposit,  to  be  safely  kept  until  called  for  by  the  creditor. 
We  assume,  therefore,  that  there  was  no  breach  of  the  oflScial  bond 
during  the  life  of  the  justice.  But  does  the  obligation  of  the  sure- 
ties, to  see  that  money  received  by  him  in  his  official  capacity  is 
properly  paid  over,  cease  with  his  life,  or  other  termination  of  his 
official  term?    We  think  not. 

Such  a  conclusion  is  neither  warranted  by  the  terms  of  the 
bond  nor  the  object  for  which  it  is  taken,  while  it  would  destroy 
*all  security  for  paying  over  a  considerable  portion  of  the  [39$ 
money  that  must,  necessarily,  come  to  his  hands.  It  would  not 
stop  with  exonerating  from  liability  the  sureties  of  justices  of  the 
peace,  but  would  extend  equally  to  those  of  sheriffs,  treasurers,  con- 
stables, and  a  multitude  of  other  public  officers,  who  receive  largo 
sums  of  money  which  must,  necessarily,  remain  in  their  hands  at 
the  termination  of  their  official  terms.  The  money  received  in  this 
instance  by  the  justice  was  held  in  trust  for  the  creditor,  and  the 
only  way  in  which  the  former  could  discharge  himself  from  the 
trust  was  by  paying  it  over,  upon  demand,  to  the  latter.  To  secure 
fidelity  in  the  performance  of  this  duty,  the  official  bond  was  taken. 
The  sureties  undertook  that  he  should  "well  and  truly  pay  over, 
according  to  law,  all  moneys  that  might  come  into  his  hands  by  virtue 
of  his  commission."  Until  demanded,  he  was  required  to  keep  it 
safely ;  and  when  demanded,  whether  he  was  then  in  or  out  of  office, 
to  pay  it  over  to  the  person  entitled.  This  his  sureties  bound  them- 
selves he  should  do,  and  a  failure  to  do  it  is  a  breach  of  their  bond. 
When  they  assumed  the  obligation,  they  must  be  presumed  to  have 
known  that,  in  the  regular  exercise  of  the  duties  of  his  office,  it 
would  probably  terminate  with  money  in  his  hands,  and  to  have 
contemplated  the  various  contingencies  by  which  it  might  be  brought 
to  a  close  before  the  regular  period  for  which  he  was  elected.  One 
of  these  was  death ;  and  in  such  a  case  they  knew  very  well  that 
the  obligations  resting  upon  him  in  respect  to  such  funds,  were  by 
law  cast  upon  his  personal  representative.    They  came  to  the  hands 
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not,  as  a  part  of  the  estate, 
safe-keeping,  and  to  be  paid 
em.     These  things  being  wi1 

are,  upon  the  best  settled  pr 
al  eflfeet.  The  sureties,  ther< 
it  here  happened,  bound  the 
lo  justice,  but,  in  the  event  oi 
)resentative,  into  whose  cus 
fund  and  charged  with  the 
t.  By  the  very  terms  of  th 
lould  have  received  the  mon 
id  in  respect  to  all  such  monc 
I  well  and  truly  pay  it  over  sn 
Qcording  to  law,  whether  he 
obligation  still  rests  upon  hi 
aal  representative,  where  it  i 
le  person  entitled  to  receive  i 
sonal  representative  is  not  i 
irty  neither  adds  to  nor  take 
isumed;  and  the  necessary  le 
he  undertakings  of  parties,  n 
ition  to  pay  over  the  money  i 

devolves  upon  his  persona 
he  simple  performance  of  a  1 
>n  continues ;  and  the  under 
performance  of  the  duty,  is  r 
was  created  to  secure. 

therefore,  rightfully  came  ii 
ttand  was  rightfully  made  up 
8  a  violation  of  the  engagem 
3  bond  into  which  they  enter 
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Charles  McMicken  v.  The  City  op  Cincinnat 

A  city  council,  in  passing  an  ordinance  to  appropriate  land  for  a . 

not  act  judicially,  nor  is  the  assessment  of  damages  by  the  cor 

pointed  for  that  purpose,  a  judicial  act. 
Under  the  Cincinnati  charter,  publication  of  such  ordinance  is  suffic 

to  property  holders. 
It  is  not  necessary  to  provide,  in  the  ordinance,  for  a  review  of  the 

of  damages ;  it  is  time  enough  to  provide  for  that  when  a  review 

♦Bill  in  ,chancery,  reserved  in  Hamilton  county. 

On  the  2d  of  April,  1851,  the  city  council  of  Cincinnati 
cuance  entitled  "  to  open  North  Elm  street,"  enacted  thi 
ground,  specifically  described,  be  condemned  and  appro] 
public  use,  as  a  street ;  that  three  disinterested  freehold< 
city  be  forthwith  appointed  by  resolution,  to  separate 
within  sixty  days,  the  damages  and  benefits  of  each  < 
property,  by  reason  of  said  appropriation,  and  return  the 
ment,  in  writing,  to  the  city  clerk's  office  within  ten  d 
making  the  same ;  and  that  the  compensation,  as  aseerti 
der  the  provisions  of  the  ordinance,  be  payable  out  of 
jtreasury,  upon  the  order  of  council. 

A  resolution  was  passed  at  the  same  meeting  of  council 
and  appointing  three  freeholders  for  the  purpose  specifi 
ordinance ;  on  the  2d  of  May,  1861,  they  made  an  exj 
^nd  assessment,  and  on  the  8th  of  May,  returned  the  san 
city  clerk's  office.  In  their  return,  they  say,  "  they  pro 
examine  the  premises,  and  assess  the  damages  accruing 
-opening  of  said  street,  and  the  compensation  due,  and  are 
ion  that  Charles  McMicken,  and  others  named,  are  note 
any  damages."  The  assessment,  so  returned,  was  la 
council  on  the  21st  of  May,  and  referred  to  the  law  c< 
who,  on  the  26th  of  September,  1851,  reported  a  resolutic 
•said  street,  as  condemned  and  appropriated  by  ordinan< 
2d  of  April,  1851,  be  opened  forthwith,"  and  that  the  sti 
missioners  of  that  district  "  cause  all  obstructions  there 
removed  j"  which  resolution  was  then  read  and  adopted. 

The  contemplated  street  was  sixty  feet  wide,  and  pas 
onally  through  the  complainant's  enclosed  ground,  appui 
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distance  of  abo^ 
le  passage  of  the 
street  commiss 
int's  fence,  who 
led  his  bill  agai 
r  Cincinnati,  allc 
the  proceedings 
)inted  to  ascerta 
void,  and  confe 
nd  that  if  so  ta 
lim,  and  praying 
y  term  a.  d.  18 
ion  and  dismiss 
t  appealed  fVom 
)urt  of  Hamilton 
reserved  by  the 

<fe   Oliver^  for  < 

dings  of  the  cit] 
inant's  property 
judicial.    Unit 
Law  Jour.,  25 ; 
i^resident  and  C 

int  was  entitled 
)n  of  the  ordinal 
loom  V.  Eurdick 
io,  35 ;  Owners  i 
,  8  Vt.  389 ;  CI 
iti  V.  Coombs,  16 
Qance  for  the  af 
roperty,  by  mer 
payable  out  of  1 
for  him  to  get  • 
'  March  7,  184 
act  of  March  20 
bio  L.  L.)  ;  2  ] 
nson  et  al.,  3  E 
^tur  county,  9  G 
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Railroad  and  Banking  Co.,  3  Howard  (Miss.),  240;  Gardener  v. 
Trustees  of  Newberg  et  al.,  2  Johns.  Ch.  162  ;  Bonaparte  r.  C.  &. 
A.  R.  R.  Co.,  1  Bald.  C.  C.  225  ;  McArthur  r.  Canal  Commissioners, 
5  Ohio,  140;  Poote  v.  City  of  Cincinnati,  11  Ohio,  408. 

lY.  The  proceedings  are  ineffectual,  because  they  do  not  provide 
for  the  review  of  the  assessment  or  valuation  of  the  dam/iges.  See 
sec.  2  of  the  charter  (act  of  March  6, 1839,  37  Ohio  L.  L.)  ;  Kemper 
t?.  Cin.,  Cal.  and  Wooster  Turnpike,  11  Ohio,  392 ;  Moorehead  v. 
Little  Miami  R.  R.  Co.,  17  Ohio,  340 ;  City  of  Cincinnati  v.  Coombs 
et  al.,  16  Ohio,  186. 

y.  All  pre-existing  laws  of  this  state  for  the  condemnation  and 
appropriation  of  private  property  to  public  use  were  amended  by 
the  new  constitution,  which  went  into  operation  on  the  1st  of  Sep- 
tember, 1851. 

The  proceedings  to  condemn  the  complainant's  property,  were- 
inchoate  at  that  time ;  there  had  not  been  any  actual  taking,  no* 
entry  upon  and  seizure  of  the  same  prior  to  September  26,  1851, 
when  the  city  council  by  resolution  ordered  the  street  to  be  opened 
and  the  street  commissioners  to  remove  all  obstructions  thereon. 
3  Kent's  Com.  339,  note ;  Parham  v.  The  Justices  of  Decatur  Co., 
9  Greorgia,  356  ;  Young  v.  McKenzie,  Harrison  et  al.,  3  Kelley's  (Ga.)- 
45 ;  Gardener  r.  Village  of  Newberg,  2  Johns.  Ch.  164-166. 

In  the  progress  of  the  proceedings  and  before  the  final  consum- 
mation of  the  object  of  them,  before  any  entry  and  seizure,  before^ 
the  opening  of  the  street,  the  enabling  power  which  must  attend 
them,  from  the  beginning  to  the  end,  was  taken  away  by  the  new^ 
constitution,  and  the  city,  in  subsequently  entering  upon  the  prem- 
ises and  opening  the  street,  was  a  trespasser. 

*The  city  council  had  no  power  since  September  1, 1851,  [39S' 
to  provide  for  such  a  tribunal  of  review  as  was  required  by  the  first 
proviso  to  the  second  section  of  the  act  of  1839.  That  act  being- 
repugnant  to  the  new  constitution,  was  repealed  by  it.  Cass  v. 
Dillon,  2  Ohio  St.  607 ;  City  of  Cincinnati  i?.  Coombs  et  al.,  supra. 

No  other  argument  has  come  into  the  hands  of  the  reporter. 

Thtjkman,  C.  J.  There  is  no  ground  for  saying  that,  in  passing: 
the  ordinance  to  appropriate  the  complainant's  land,  the  city  coun- 
cil acted  judicially. 

Nor  was  the  asafissment  of  damages  by  the  committee  appointed 
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by  the  city  coun«;il,  a  judicial  act,  for  no  pi 
eluded  thereby — a  right  of  review  of  the  aa 
concerned  him  specially,  being  given,  by  th 
who  should  ask  for  it. 

Consequently,  the  proceedings  are  not  vo 
insisted  upon  by  the  complainant.  The  put 
was  suflScient  notice,  the  law  not  requiring 

"We  see  no  objection,  at  least  none  of  whi 
take  advantage,  to  the  provision  of  the  ord 
of  the  damages,  that  might  be  assessed,  out 

It  was  not  necessary  to  provide,  in  the  < 
eration,  for  a  review  of  the  assessment  oi 
enough  to  provide  for  that  when  a  review  i 

We  think  tbat  the  complainant's  prop 
meaning  of  the  constitution  of  1802,  when  t 
and  the  assessment  made.  Consequently,  i 
under  the  provisions  of  the  present  constiti 

This  disposes  of  all  the  points  made  by  t! 
it  rests. 


399]    *Jame8  Carman  et  al.  v.  The  Si 

ANA  EaILROAD   CoMPA 

A  railroad  company  agreed  with  certain  contractc 
part  of  their  road.  Amongst  other  work  provid 
at  a  stipulated  price,  solid  rock,  which,  it  was 
be  removed  by  blasting."  In  removing  such  r 
the  part  of  the  contractors,  a  large  quantit 
against  the  dwelling  of  an  adjoining  proprie 
which  he  brought  an  action  against  the  compai 

Meldj  that  the  maxim,  respondeat  superior ^  does  n 
ployer  and  contractor,  where  the  latter  execui 
ment 

But  whether  the  owner  of  real  property  can  escape 
tractor  uses  his  property  so  as  to  become  a  nui 
tors — qucsre  f 

That  before  a  case  can  be  made  for  the  application 
in  this  maxim,  not  only  the  relation  of  master  i 
isted,  but  it  must  appear  that  the  servant,  while 
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the  master,  has  done  some  act,  or  omitted  some  duty,  neither  directed  nor: 
authorized  by  the  master,  to  the  injury  of  a  third  person. 

In  such  case,  the  master,  upon  grounds  of  public  policy,  is  liable  for  the  neg* 
ligence  or  carelessness  of  his  servant. 

That,  in  this  case,  the  contractors  had  done  only  what  they  were  authorized  by 
the  company  to  do;  and  as  the  company  must  be  held  to  have  assented  t<y 
the  unlawful  act  by  which  the  plaintiffs  were  izgured,  it  was  liable  as  a  joint- 
wrong-doer. 

Erbob  to  the  court  of  common  pleas  of  Jefferson  county,  reserved- 
in  the  district  court  of  that  county. 

The  original  action  (on  the  case)  was  originally  brought  before  a 
justice  of  the  peace. 

The  declaration  alleges  that  plaintiffs  are  the  owners  of  the  prem- 
ises ;  that  they  were  in  the  possession  of  their  tenant  at  the  time  of 
the  injury;  and  that  defendants  wrongfully  blasted  and  threw  large 
quantities  of  rock,  earth,  and  stones  upon  and  ^against  the  [400 
dwelling-house  and  fences,  and  broke  and  injured  them.  Plea^ 
general  issue.   , 

The  bill  of  exceptions  shows  the  proof  to  be  as  follows: 

"  It  was  admitted  that  the  plaintiffs  held  the  legal  title  to  the 
premises  mentioned  in  the  declaration,  and  that  they  were  in  the 
occupancy  of  one  Dennis  Connor,  their  tenant,  at  the  time  of  the 
injury  complained  of 

"  That  the  defendant  held  the  title  in  fee  simple,  by  conveyance 
from  the  plaintiffs,  to  a  strip  of  land  adjoining  that  of  the  plaintife 
above  mentioned,  on  which  it  had  located  its  railroad. 

"And  the  plaintiffs,  further  to  maintain  the  issue  on  their  part,, 
gave  in  evidence  to  the  jury  the  original  agreement  between  the 
said  defendant  and  Edward  O'SuUivan — a  printed  copy  of  the  rulea 
and  specifications  therein  referred  to— and  the  original  agreement 
between  the  said  Edward  O'SuUivan  and  Michael  English,  and 
Michael  Costello,  with  its  indorsements ;  copies  whereof  are  sever- 
ally attached,  and  marked  A,  B,  and  C  (see  bill  of  exceptions  fot 
exhibits) ;  and  also  gave  evidence  tending  to  prove  that  the  said 
article  of  agreement  between  said  English  and  Costello  and  O'Sul- 
livan,  and  the  several  indorsements  thereon,  are  in  the  handwriting 
of  J.  G.  Morris,  the  subscribing  witness;  that  said  J.  G.  Morris  then 
was,  and  ever  since  that  time  has  been,  the  secretary  of  said  rail- 
road company.     And  that  said  original  agreement  last  mentioned/ 
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masses  containing  more  than  one  cubic  yard,  and  which  must  be  re- 
moved  by  blasting.'' 

Page  9.  "  12.  If  any  contractor,  or  any  person  in  his  employ, 
shall  at  any  time  have  performed,  or  be  in  the  act  af  performing, 
any  part  of  the  work  on  his  job,  or  under  his  contract,  contrary 
to  the  *  rules  and  specifications,*  established,  or  to  instructioiui 
*given  by  the  engineer,  in  relation  to  the  manner  of  perform-  [408 
ing  the  work,  any  engineer  shall  have  full  authority  to  order  all 
further  prosecutions  of  said  work  to  be  stopped,  which  order 
the  contractor  or  any  person  employed  by  him  shall  be  bound  tQ 
obey." 

Page  10.  "16.  All  building-stone,  or  other  materials  obtained 
from  the  excavation,  shall  be  considered  the  property  of  the  rail- 
road company." 

The  court  of  common  pleas  ordered  a  nonsuit,  and  this  is  tho 
-error  assigned. 

Miller  &  SJierrard,  for  plaintiff  in  error: 

The  rule  of  respondeat  superior  applies.  "It  is  founded  on  the 
power  which  the  superior  has  a  right  to  exercise,  and  which,  for 
the  prevention  of  injuries  to  third  persons,  he  is  bound  to  exercise 
over  the  acts  of  his  subordinates."  Blake  v.  Ferris,  1  Selden,  48 ; 
Milligan  v.  Wedge,  12  Adol.  &  El.  737 ;  Lougher  v.  Pointer,  5  Earn* 
A  Ores.  560 ;  Quarman  v.  Burnett,  6  M.  &  W.  497;  Rapson  v.  Cubitt, 
9  M.  &  W.  70.  The  most  that  can  be  adversely  claimed  from  thea^ 
oases  is,  that  where  a  contract  is  made  for  the  performance  of  a 
particular  service,  which  is  particularly  specified,  constituting  what 
Blake  v.  Ferris  denominates  an  independent  employment,  the  rela- 
tion of  master  and  servant  does  not  arise,  unless,  by  the  terms  of 
the  contract,  control  over  the  person  employed  is  reserved  by  the 
omployer. 

If  the  right  is  founded,  as  stated  in  Blake  v.  Ferris,  it  followsf, 
that  if  the  defendant  reserved  the  right  to  exercise  such  a  power, 
its  liability  is  fixed,  whether  any  attempt  to  exercise  it  was  evejr 
made  or  not.  In  this  argument  it  is  assumed,  that  so  far  as  this 
inquiry  is  concerned,  English  and  Costello  and  their  employees 
fitand  in  precisely  the  same  situation  as  O'Sullivan  and  men  em- 
ployed by  him  would  have  done,  without  the  contract  between  the 
latter  and  English  and  Costello,  and  that  the  contract  between 
them  amounted  simply  to  an  assignment  by  O'Sullivan  to  Engiliah 
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)  be  left  there  for  O'SuUivan.  Tl 
and  specifications  are  referred  to, 
>  sections  7,  8,  9,  10, 11, 12,  etc.,  of 
3  provision  of  the  contract,  begii 
this  contract.")  The  defendant 
he  right  to  exercise  it  to  preve 

I  reason  why  a  railroad  company 
ntry  with  a  set  of  irresponsible  i 
tctors,"  claim  to  be  exempt  from  ] 
ms  whose  misfortune  it  would  be, 
eir  vicinity,  when  they  themselv 
the  performance  of  their  contraci 

and  direction  of  their  engineers 
lar.  They  are  not  what  the  casei 
lie  subject  to  the  control  and  direct 
rvants.  (See  report  of  a  late  111 
I's  Law  Mag.  for  1854,  page  53.) 

V.  N.  W.  Railway  Co.,  6  Railw 
ttion  to  conform  to  such  instruct 
e  given  by  the  engineer  in  chargi 
rther  prosecution  of  the  work  in 
ot  complied  with  ;  no  right  to  < 
cipline,  which  must  be  nnderstooc 

orders  of  the  engineer  in  charge 
nville  and  Indiana  railroad  comp 
motive  of  a  given  description,  sen 
Dry  to  interfere  with,  and  under 
the  mechanics  employed  about  the 
ne  propriety,  as  the  Northwestern 
srs,  might  interfere  with  the  op( 
s  employ.     Upon  this  point,  whi< 

to  the  present  case. 

under  consideration,  the  right  to 
eserved ;  in  Hobbitt*B  case  no  sacl 
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The  point  we  make  is  not  decided  in  Allen  v.  Hayward,  4  Rail- 
way Cases,  104.  If  the  removal  of  the  embankment  had  beeoi 
part  of  the  work  not  particularly  described  and  specified,  but  had 
been  executed  in  the  manner  directed  by  the  surveyor,  then  the 
decision  would  have  been  in  point. 

In  these  cases,  the  defendants  reserved  no  control  whatever  over 
the  contractors  in  respect  to  the  manner  in  which  the  work  should 
be  done. 

The  eflFect  such  a  reservation  would  have,  is  strongly  intimated 
by  C.  J.  Don  man,  in  the  latter  case  to  be,  that  whatever  the  power 
[control]  is,  there  is  the  liability,  but  it  was  unnecessary  to  decide 
that  point,  as  it  did  not  arise  in  the  case. 

These  cases,  obviously  qualifying  Bush  v.  Steinman,  seem  to  es- 
tablish the  rule  that  under  such  circumstances,  a  party  may  be  al- 
lowed to  discharge  himself  from  that  legal  intendment  [of  control] 
by  contract,  and  hence  the  liability  of  the  party  is  not  established, 
until  it  is  shown  that  he  had  such  control  over  the  person  who 
committed  the  injury. 

In  Blake  r.  Ferris,  supra,  this  qualification  of  Bush  v.  Steinman 
is  acknowledged,  and  the  judgment  of  the  court  rests  upon  the- 
proposition,  that  the  defendant  had  no  control  whatever  over  Gib- 
bons, the  person  who  furnished  materials  and  was  constructing  the 
sewer  under  a  contract  made  With  Butler,  whereby  he  agreed  to 
furnish  materials  and  construct  in  every  respect  according  to  the 
specifications  of  the  street  commissioners  which  were  attached  ta 
the  agreement. 

The  proof  in  the  case  at  bar,  bears  no  resemblance  to  that  pre- 
sented in  the  cases  cited. 

Plaintiffs  also  refer  the  court  to  Hay  v.  The  Cohoes  Co.,  2 
*Comst.  IGO  ;  Tremain  v.  The  same  Co.,  lb.  163  ;  as  to  the  [406 
liability  of  the  defendant  generally,  and  as  to  the  allegations  and 
proof  of  negligence. 

Thomas  Means,  on  the  same  ^ide : 

I.  If  the  company  would  have  been  liable  for  the  acts  of  O'Sulli- 
van,  it  would  be  liable  for  the  acts  of  Costello  and  English.  They 
wore  in  every  sense  his  agents  or  servants,  and  the  principle  of 
respondeat  superior  would  apply  as  between  them.  Story  on  Agency, 
sec.  308 ;  1  Saund.  PL  &  Ev.  349 ;  3  Kent,  290 ;  Bush  v.  Steinman^ 
1  Bos.  &  Pul.  404 ;  Randleson  v.  Murray,  8  Ad.  &  EU.  109. 
VOL.  IV— 22  337 
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road  company  is  "  authorized  "  to  do.  Vermont  Central  Railroftd 
Co.  17.  Baxter,  22  Vermont ;  7  "Washb.  365 ;  also  the  Supreme  Court 
of  Illinois,  in  a  case  (Lesher  v.  Wabash  Canal  Co.)  not  yet  reported, 
except  in  Livingston's  Law  Magazine  for  the  current  year  (January 
No.),  p.  53.  These  cases  recognize  the  relation  of  principal  and 
agent,  and  master  and  servant,  to  exist  between  a  corporation  and 
a  contractor,  and  apply  in  the  particular  cases,  the  rules  of  liability 
incident  to  these  relations.  Vid.  also  Semple  v.  London  &  Birm.  B. 
W.  Co.,  1  B.  W.  Cases,  480.  These  cases  fall  directly  within  the 
purview  of  the  principles  enunciated  in  the  cases  of  Stevens  r.  L. 
M.  B.  B.  Co.,  and  Clark  v.  Wash.  City. 

VUI.  It  can  not  be  claimed  that  the  act  here  complained  of  is  not 
the  ordinary  and  direct  result  of  that  which  the  contractor  was  au- 
thorized to  do.  It  is  not  a  ease  of  negligence,  dut  of  ordinary  ne- 
cessity. The  company  is  just  as  liable  as  though  *they  had  [407 
ordered,  and  the  contractors  had  bound  themselves  to  make,  an 
excavation  by  reason  of  which  the  house  and  fence  had  sunk  or 
fallen  in. 

IX.  Is  there  anything  in  the  character  of  the  duties,  obligations, 
or  compensation  of  a  contractor,  so  peculiar  that  he  should  not  be 
regarded  as  an  agent  of  his  employer,  as  fully,  and  to  all  intents, 
as  the  engineer  under  whose  direction,  and  superintendence,  and 
control,  he  does  his  labor  ?  The  name  by  which  he  is  called,  can 
not  surely  affect  the  relation,  if  it  actually  exist.  Vid.,  2  Excheq- 
uer, 415. 

X.  Corporations  have  been  held  liable,  on  account  of  injuries  re- 
sulting to  innocent  persons,  by  reason  of  the  misconstruction  of 
works  done  for  their  benefit,  and  at  their  expense,  though  executed 
by  parties  not  under  their  appointment  or  control,  on  the  ground 
that  parties  should  not  be  permitted  to  set  in  motion  a  power,  with- 
out being  held  responsible  for  its  conduct  and  management.  Bai- 
ley V.  New  York,  2  Denio,  433.  The  same  principle  has  been  ap- 
plied to  other  cases.  Bush  v.  Steinman,  1  Bos.  &  Pul.  404;  Stone 
V.  Cartwright,  6  Term,  411 ;  Fletcher  v.  Braddick,  5  Bos.  &  Pul. 
182 ;  Eich  v.  Basterfield,  4  C.  B.  783. 

XI.  In  cases  where  railroad  companies  have  undertaken  to  do 
anything  connected  with  the  transportation  of  goods,  and  sub-let 
the  porterage  of  the  same  by  contract,  they  are  held  liable  for  the 
misconduct  of  all  the  persons  employed,  and  the  use  of  the  names 

339 


Digiti 


zed  by  Google 


SUPEEMB  COUET  OP 
Carman  et  al.  v,  S.  &  I.  R.  £ 
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&  Pul.  404,  upon  which 
'ecognized  as  law.  They 
ipon  which  the  Supreme  C 
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iabilities  by  the  same  mean 
th  individuals  on  contracts 
vidual  would,  undoubtedly 
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.■ally  screen  himself  behind  the  contract  as  to  escape  liability? 
Would  not  that  be  such  a  use  of  his  own,  *that  would  result  [409 
in  the  injury  of  others,  as  the  policy  of  the  law  forbids  ? 

In  this  respect,  there  is  no  distinction  to  be  taken  in  favor  of  a 
corporation.  Bailroad  contractors  are  generally  transient  persons, 
and  often  irresponsible  when  they  are  accessible.  Their  conduct  is 
regulated  by  these  considerations.  They  are  careless  and  often 
reckless  of  the  injuries  they  may  commit  in  the  course  of  their 
business.  They  are  controlled  and  controUabJe  only  by  the  railroad 
company  who  employ  them,  who  control  their  fands,  who  retain 
over  them  an  almost  unqualified  restraint,  and  who  can  discharge 
them  altogether  on  the  most  frivolous  pretexts. 

J2.  8,  Moodey,  for  defendant  in  error: 

I.  The  question  whether  one  is  the  servant  of  another,  is  a  quea- 
laon  that  can  only  be  decided  by  ascertaining  and  constraing  the 
contract  between  them,  if  any  such  exists;  and  it  will  be  found 
upon  a  perusal  of  the  authorities,  which  are  almost  all  cited  by  the 
plaintiffs'  counsel,  that  the  difficulty  has  been,  with  judges  who  have 
-considered  those  cases,  to  determine  if  the  contract  created  the  re- 
lation of  master  and  servant,  or  whether  there  was  an  independent 
-contract  to  perform  work,  by  which  the  contractor  was  left  at  lib- 
erty to  produce  the  result  he  had  contracted  for,  by  the  use  of 
means  which  were  left  to  his  own  discretion. 

On  the  one  hand,  the  maxim  qui  facit  per  alium  facit  per  se  ap- 
j)lie8,  and  the  master  will  be  held  responsible  for  the  negligence  of 
his  servant,  as  though  it  were  his  own  act.  On  the  other  hand,  the 
vact  of  the  contractor  being  one  in  respect  to  which  he  is  independ- 
ent, and  which  is,  by  his  contract,  placed  beyond  the  control  of  the 
•other  party,  the  contractor  is  responsible  for  it. 

"Were  not  the  contract  in  the  present  case  before  us,  it  would  be 
easy  to  imagine  a  great  variety  of  contracts  by  which  labor  was 
.agreed  to  be  performed,  where  the  contractor,  in  respect  to  some 
parts  of  its  performance,  would  be  so  completely  under  the 
5*«control  and  directions  of  another  as  to  be  a  mere  servant,  [410 
while,  in  respect  to  the  manner  of  executing  other  parts  of  the  con- 
tract, he  would  be  perfectly  independent  of  his  employer. 

In  sach  case,  the  responsibility  which  a  master  will  incur  for  the 
negligence  of  a  servant  would  not  be  the  rule  to  apply,  if  the  neg- 
Jigence  of  the  contract  or  was  in  the  execution  of  a  partof  the  con- 
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iiscretion  in  the  nse  of  me 
party  to  the  contract, 
pact  of  the  railroad  compa 
ler  at  his  discretion  for  t 
;,  without  being  controlh 
s  liable,  because  the  injur 
[jonsist  of  negligence  in  t 
te  the  rock.  It  is  the  ne^ 
t  or  the  act  of  their  servm 
9  contractor,  and  he  only 
5t  between  the  company  i 
e  power  to  direct  the  cc 
lie  should  use  to  excavate 
k  certain  price  per  cubic  y 

[10  doubt  that  upon  such  i 
independent  employment 
n  such  a  manner  as  he  pl< 
ovision  in  this  contract  bj 
e  contract,  the  contractoi 
I  which  may  be  given  him 
tion  12  of  the  specificatio 
les :  "  In  case  the  contract 

.  with  the  instructions 
'  the  principal  or  assistant 

.  .  the  chief  engineer 
bis  contract  is  forfeited  a 
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such  construction  of  the  11th,  12th,  and  13th  spec 
made  to  override  the  whole  contract.  The  cont 
it:  "I  agree  to  excavate  earth  and  rock,  and  buil 
Bonry  for  your  company,  at  a  certain  price  per  cu 
a  certain  price  for  stone,  and  for  masonry,  but  y 
and  control  me  in  all  the  physical  agents  I  may  i 

K  the  engineer  directs  him  to  buy  powder,  h 
provide  carts  and  horses,  they  must  be  provided ; 
according  to  directions,  the  company  are  to  be  at 
obligation  imposed  on  them  by  the  contract. 

The  contractor  is  engaged  in  making  a  large  ei 
for  which  he  gets  ten  cents  per  yard.  It  has  to 
embankment  half  a  mile  distant,  for  which  remo^ 
his  contract,  ten  cents  per  yard  more.  He  is  dili 
removing  the  earth  with  horses,  carts,  and  wagon 
takes  a  whim  that  it  shall  be  carried  in  wheell 
"  instructions  "  accordingly.  Or,  a  cut  of  solid 
moved,  for  which  the  contractor  is  to  ^receive  fifl 
cubic  yard.  He  is  able  to  do  so  at  this  price  by  1 
der.  But  the  engineer  gives  him  "  instructions  * 
move  the  solid  rock  by  picking  with  mattocks,  oi 
wedges. 

Mr.  Miller  claims  that  all  these  instructions 
bound  to  obey,  on  penalty  of  having  his  contract 
railroad  company  absolved  from  every  obligation 
■  as  a  party  to  the  contract.  This,  it  seems  to  m< 
whole  argument;  for  this  branch  of  it  goes  up( 
that  the  engineer  had  the  power  to  control  the  co 
of  powder  to  blast  the  rock ;  that  this  power  ma 
in  respect  to  this  act,  the  servant  of  the  compai 
pendent  in  the  choice  of  the  means  which  he  mig 
the  result  he  had  contracted  for. 

I  construe  the  power  which  is  reserved  in  thi 
company,  differently.  There  are  three  phrases 
has  caused  to  be  printed  in  capital  letters,  lest  tt 
looked:  "Instructions  in  relation  to  the  worh 
given  by  the  engineer  in  relation  to  the  manner 
work;"  "The  contractor  shall  be  bound  to  obe 
sentences  hangs  all  the  law.  1  do  think  that  nol 
tireme  necessity  of  argumentation''  could  ever  ha 
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learned  counsel  an  opinion  that  these  words  would  bear  so  uncon- 
scionable a  construction  as  to  make  these  contractors  what  he  now 
seems  to  claim  they  are.  It  seems  to  me  that  sufficient  meaning  ia 
given  to  them  if  they  are  held  to  reserve  only  that  ordinary  power 
which  is  usually  reserved  in  all  contracts  with  builders,  or  with 
railroad  contractors — ^a  power  which  is  generally  expressed  in  sub- 
stantially the  same  language — and  which  has  never  had  claimed  for 
it  that  latitude  of  construction  which  is  now  given  to  it. 

When  a  house-builder  takes  a  contract  to  build  a  house  and  fur- 
nish materials,  a  clause  in  the  contract  that  he  should  obey  all 
instructions  of  an  architect  in  relation  to  the  manner  of  perform- 
413]  ing  *the  work,  would  be  understood  by  everybody  to  be  a 
contract  which  made  the  architect  an  arbiter,  to  determine  whether 
the  quality  of  material,  or  the  style  of  the  workmanship,  was  in 
conformity  with  the  contract  or  its  specifications. 

A  similar  power,  and  none  other,  is,  as  I  think,  the  only  one  re- 
served in  this  contract  by  the  railroad  company.  Their  engineer 
is  properly  made  the  arbiter,  by  this  contract,  to  decide  between 
the  company  and  the  contractor,  whether  the  manner  in  which  the 
work  is  performed  is  in  accordance  with  the  contract ;  and  to  hold 
that  this  gave  him  a  power  to  direct  the  particular  instruments,  or 
the  means  or  agents  which  the  contractor  should  employ  to  effect 
that  result,  would  be  as  unreasonable  as  to  suppose  that  the  arch- 
itect might  direct  and  control  the  mechanical  tools  by  which  the 
house-builder  should  execute  his  design. 

In  either  case,  if  the  result  required  by  the  architect  or  the  en-  • 
gineer  is  attained,  it  is  left  to  the  contractor  to  choose  his  own 
means  in  effecting  that  result.  This  stipulation  in  the  contract, 
signifies  only  that  the  contractor  shall  be  controlled  by  the  judg- 
ment of  the  engineer  in  any  question  of  the  manner  in  which  the 
work  is  required,  by  the  contract,  to  be  performed.  The  difference 
is  a  distinction  between  the  agency  by  which  a  particular  manner 
or  style  of  performance  is  attained,  and  the  manner  or  style  of 
work  itself  The  last  the  engineer  may  control :  the  first  is  left  to 
the  independent  choice  of  the  contractor. 

Eannbt,  J.    "We  have  only  to  consider  whether  the  evidence 

given  by  the  plaintiffs,  in  any  degree  tended  to  prove  all  the' facts 

necessary  to  support  the  action.     If  it  did,  the  court  below  erred 

in  taking  it  f^om  the  jury,  and  ordering  a  nonsuit.    That  they 
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•were  entitled  to  recover  of  some  one,  a  compensation  for  the  inju- 
ries done  to  their  property,  is  most  unquestionable ;  and  that  the 
defendants  are  liable,  if,  under  the  same  circumstances,  a  private 
individual  would  be,  is  now  too  well  settled,  and  has  been  too  often 
affirmed  by  this  court,  to  require  authorities  to  be  cited,  or  reasons 
to  be  assigned. 

*The  plaintiffe  and  defendants  were  adjoining  proprietors  [414 
of  real  estate.  While  the  business  of  blasting  rock  was  being 
prosecuted,  upon  the  defendant's  premises,  for  the  purpose  of  con- 
structing their  road,  a  large  quantity  of  fragments  was  thrown 
against  a  dwelling-house  of  the  plaintiffs,  by  which  it  was  injured. 
It  appeared  that  this  blasting  was  done  by  certain  contractors, 
who  had  agreed  with  the  company  to  construct  this  part  of  their 
road. 

The  plaintiffs  insist,  that  the  defendants  are  liable  for  the  wrong- 
ful acts  of  these  contractors,  upon  the  principle  respondeat  superior ^ 
if  not  from  the  general  obligations  arising  from  the  relation  they 
-sustained  to  each  other,  because  of  the  power  of  control  reserved 
to  the  company  by  the  terms  of  the  agreement. 

On  the  other  hand,  it  is  claimed  that  this  principle  has  no  ap- 
plication to  the  relation  existing  between  an  employer  and  inde- 
pendent contractor;  and  that  nothing  contained  in  this  agreement 
•flhowB  the  relation  to  have  been  anything  else. 

Counsel,  with  much  industry  aud  research,  have  presented  us 
with  the  numerous  cases,  decided  in  the  English  and  American 
•<^urt8,  bearing  upon  this  subject.  If  the  case  depended  upon  tho 
proper  application  of  this  principle,  it  might  be  attended  with 
•considerable  difficulty.  The  late  cases  in  both  countries  have  mado 
it  very  plain,  that  there  can  be  no  liability  where  the  relation  of 
master  and  servant,  or  principal  and  agent,  does  not  exist ;  and, 
consequently,  none  where  the  relation  is  that  of  e?nployer  and 
contractor.  In  the  one  case,  the  principal  selects  the  servant  or 
agent  with  a  view  to  his  skill  and  care,  and  not  only  retains  tho 
^control  over  all  his  operations,  but,  also,  has  the  power  to  dismiss 
him  at  any  time  for  misconduct.  In  the  other,  the  contractor  as- 
rsumes  this  position,  leaving  the  employer  no  control  over  tho 
work,  or  the  persons  by  whom  it  is  executed,  but  simply  the  right 
^0  require  the  thing  produced,  or  the  result  attained,  to  be  such  aa 
the  contract  has  provided  for.    Bat,  although  as  between  the  par- 
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maxim,  respondeat  superior,  either  in  its  larger  or  more  restricted 
sense,  can  have  no  application  to  the  present  case. 

Before  a  case  can  be  made  calling  for  an  application  of  that  prin- 
ciple, it  must  appear,  not  only  that  the  relation  of  master  and  servant 
existed,  but  that  the  servant,  without  the  assent  of  the  master,  has^ 
done  some  act,  or  omitted  some  duty,  while  executing  the  lawful 
commands  of  the  master,  to  the  injury  of  a  third  person.  In  such 
case,  public  policy  and  the  safety  of  others  require  the  master  to 
warrant  the  fidelity  and  good  conduct  of  the  servant,  and,  although 
&ultless  himself,  make  him  liable  for  the  unlawful  conduct  of  the 
servant  But  when  the  servant  has  done  only  that  which  the  mas- 
ter commanded  or  permitted,  the  latter  is  chargeable  as  a  joint  par- 
ticipator in  the  wrong,  and  made  liable  for  his  own  unlawful  con- 
duct, in  the  same  manner  as  though  no  such  relation  had  existed. 
As  was  said  by  Erie,  J.,  in  Ellis  v.  The  Sheffield  Gas  Consumers' 
Co.,  2  El.  &  Bl.  767,  where  the  relation  was  that  of  employer  and 
contractor  for  the  performance  of  illegal  stipulations :  "  The  act  of 
the  person  who  is  here  called  the  contractor  was  the  act  done  by 
him  under  the  special  directions  of  the  defendants ;  and  that  ap- 
pears to  me  to  distinguish  this  case  from  those  in  which  the  em- 
ployer was  held  not  liable  for  the  act  done  by  the  contractor,  not  in 
accordance  with  his  contract.''  A  careful  attention  to  the  evi- 
dence given  will  show  this  case  to  have  been  of  that  character. 

By  the  terms  of  the  agreement  between  the  company  and  the 
contractors,  amongst  other  work  to  be  performed  by  the  latter,  waa 
that  of  removing  solid  rock  at  a  stipulated  price  per  cubic  yard.  By 
the  rules  and  specifications  made  a  part  of  the  contract,  *"  solid  [417 
rock "  is  defined  to  be  "  all  rock  found  in  masses  containing  more 
than  one  cubic  yard,  and  which  must  be  removed  by  blasting"  And 
the  bill  of  exceptions  informs  us  that,  in  blasting  "  for  the  purpose 
of  removing  large  masses  of  solid  rock,  containing  more  than  one 
cubic  yard  each,"  fragments  were  thrown  against  the  plaintiff'^ 
house,  causing  the  injuries  complained  of 

No  proof  was  given  that  the  work  was  not  prosecuted  with  care 
and  prudence,  or  that  the  injury  was  not  the  unavoidable  conse- 
quence of  blasting  in  that  particular  locality.  Now,  it  seems  very 
clear,  that  the  contractors  did  nothing  that  the  defendants  had  not 
authorized  to  be  done.  But  the  defendants  had  no  right  to  use  their 
.own  lands,  or  authorize  others  to  use  them,  so  as  to  interfere  with 
the  undisturbed  possession  and  lawftd  enjoyment  of  adjoining  landsr 

347 


Digiti 


zed  by  Google 


418  SUPEEMB  COUET  OF 

Carman  et  al.  v.  S.  k  I.  B. 

As  said  by  the  court  in  Hay  v.  The  Cohoe 
*•  A  man  may  prosecute  such  business  as  h( 
ideS)  but  he  can  not  erect  a  nuisance  to  the 
frig  proprietor,  even  for  the  purpose  of  a 
excavate  a  canal,  but  he  can  not  cast  the 
land  of  his  neighbor,  either  by  human  ag< 
powder.  If  he  can  not  construct  the  work 
such  means,  he  must  abandon  that  mode  c 
be  held  responsible  for  all  damages  resul 
not  be  permitted  to  accomplish  a  legal  ob 
ner. 

We  do  not  construe  the  agreement  as  ab 
tractors  to  remove  the  rock  in  this  particuli 
undoubtedly,  have  adopted  other  and  mor( 
ing  it,  without  affording  the  defendants 
But  nothing  of  that  kind  was  contemplate 
them  in  possession,  with  the  right  to  remo 
in  the  manner  mentioned  in  the  contract ; 
benefits  of  this  cheaper  mode  of  doing  1 
-418]  escape  the  responsibilities  attending 
power  to  prevent  injury,  where  blasting 
ployed,  they  were  clearly  in  fault  in  giving 
If  they  had  the  power,  it  is  almost  equall 
-exerted  it. 

Being  of  the  opinion  that  the  evidenc 
tended  to  prove  the  concurrence  of  the  d 
performed  by  the  contractors ;  and  believi 
case  to  resolve  itself  into  the  elementary  j 
;aids,  assists,  or  procures  another  to  comm 
with  what  motive,  or  whether  intended  or 
<iipal  to  compensate  for  the  injury  done, 
<ionclu8ion,  that  the  court  of  common  pleas 
plaintiffs,  and  for  that  cause  the  judgment 
remanded  for  further  proceedings. 

Thurman,  C.  J.,  dissented. 
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Ohio,  fob  the  use  of  Stobt,  v,  Jennings  et  al. 

A  seizure  of  the  goods  of  A,  under  color  of  process  against  B,  is  official  mis- 
conduct in  the  officer  mflking  the  seizure;  and  is  a  breach  of  the  condition - 
of  his  official  bond,  where  that  is,  that  he  will  faithfullj'  perform  the  duties 
of  his  office.  The  reason  for  this  is,  that  the  trespass  is  not  the  act  of  a 
mere  individual,  but  it  is  perpetrated  colore  officii. 

For  such  breach,  an  action  on  the  bond  lies  against  the  officer  and  his  sureties. 

Erbor  to  the  district  court  of  Erie  county. 

The  original  action  was  debt,* upon  a  constable's  bond,  against  the 
obligors,  to  wit,  the  constable  and  his  sureties.  The  declaration 
was  as  follows:. 

♦"  Court  of  Qmtnum  Pleas  of  Erie  County,  of  the  Term  of  May,  A,  D.  1849.  [419 
"  The  State  of  Ohio,  Erie  County,  as : 

"  The  State  of  Ohio,  who  prosecutes  this  action  for  the  use  of 
John  Story,  complains  of  Roswell  J.  Jennings,  Alexander  H.  Bar- 
ber, and  Robert  Cassidy,  in  a  plea  of  debt.  For  that  whereas  the 
said  Roswell  J.  Jennings  was,  to  wit,  on  the  12th  day  of  January, 
A.  D.  1849,  legally  appointed  by  the  trustees  of  Portland  township, 
as  a  constable  in  and  for  said  township,  to  fill  the  vacancy  occasioned 
by  the  resignation  of  T.  C  Barker,  as  by  the  statute  in  such  case  is 
made  and  provided ;  and  said  Jennings,  so  being  appointed  as  afore- 
said, his  said  ofBce  of  constable  would  not  expire  until  the  2d- day 
of  April,  A.  D.  1849.  And  afterward,  to  wit,  on  the  12th  day  of 
January,  a.  d.  1849,  at  said  Erie  county,  the  defendants,  by  their 
certain  writing  obligatory,  sealed  by  their  seals,  and  now  to  the 
court  here  shown,  acknowledged  themselves  to  be  held  and  firmly 
'bound  unto  the  said  State  of  Ohio  in  the  sum  of  one  thousand  dol- 
lars, to  the  payment  of  which,  to  the  plaintiff,  they  then  and  there 
tound  themselves ;  which  said  writing  obligatory,  was,  and  is,  sub- 
ject to  a  certain  condition  thereunder  written,  whereby,  after  reci- 
ting to  the  effect  following,  that  whereas  the  said  R.  J.  Jennings 
bad  been  duly  appointed  constable,  in  and  for  the  township  of  Port- 
land, in  the  county  of  Erie,  and  State  of  Ohio,  by  the  trustees  of 
said  township  of  Portland,  to  fill  the  vacancy  occasioned  by  the 
resignation  of  T.  C.  Barker,  late  constable :  Now,  therefore,  if  the 
said  Jennings  should  pay  over  all  moneys  that  might  come  into  his 
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haDds  by  virtue  of  his  said  office,  and  should  diligently  ^nd  faith- 
fully perform  all  the  duties  of  said  office  of  constable,  then  said  ob- 
ligation was  to  be  void,  otherwise  to  be  and  remain  in  foil  force. 
And  the  said  state  further  avers,  that  John  "W.  Beatty  and  Philan- 
der Gregg  (Rollin  Hubbard,  who  was  also  a  trustee,  being  absent 
from  town),  being  then  and  there  trustees  of  the  said  township  of 
Portland,  did  then  and  there  approve  of  the  said  Alexander  H.  Bar- 
•  420]  her  and  Robert  Cassidy,  as  sureties  of  the  said  *Roswell  J. 
Jennings,  in  the  premises,  and  of  the  amount  of  said  writing  obli- 
gatory ;  and  thereupon  the  said  writing  obligatory,  with  the  con- 
dition aforesaid  thereunder  writtten,  was  delivered  by  the  defend- 
-antfl  to,  and  received  by  the  State  of  Ohio,  as  the  official  bond  of 
the  said  Roswell  J.  Jennings,  with  the  said  Alexander  H.  Barber 
and  Robert  Cassidy,  his  sureties  in  the  premises,  and  then  and  there 
lodged  with  the  clerk  of  said  Portland  township.  And  the  said 
State  of  Ohio  ftirther  avers,  that  afterward,  to  wit,  on  the  31st  day 
of  January,  a.  d.  1849  (and  before  the  commencement  of  the  suit 
hereinafter  mentioned),  at  the  said  county  of  Erie,  one  Gershom 
•Clark  caused  to  be  issued  from  the  office  of  one  Z.  W.  Barker,  then 
and  there  a  justice  of  the  peace  within  and  for  the  said  township 
of  Portland,  and  county  of  Erie,  a  certain  writ  of  replevin,  directed 
to  the  constable  of  Portland  township,  sealed  with  the  sealof  said 
justice  of  the  peace,  by  which  said  writ  the  State  of  Ohio  com- 
manded said  constable  that,  without  delay,  he  cause  to  be  replevied 
unto  said  Gershom  Clark  certain  goods  and  chattels,  which  one 
Oharles  Jefferson  wrongfully  detained,  as  was  said,  and  also  sum- 
mon the  said  Charles  Jefferson  to  be  and  appear  before  said  justice, 
at  his  office  in  said  county  of  Erie,  on  the  3d  day  of  February,  a. 
D.  1849,  at  one  o'clock,  p.  m.,  to  answer  to  the  said  Gershom  Clark, 
for  the  wrongful  detention  of  said  goods  and  chattels — damages 
$25 — ^and  to  have  then  and  there  the  said  writ ;  and  which  said 
writ  was  delivered  to  the  said  Roswell  J.  Jennings,  the  constable 
as  aforesaid  of  said  township,  to  wit,  on  the  31st  day  of  Jan- 
uary, A.  D.  1849,  at  said  Erie  county,  to  be  executed  according  to 
law.  And  the  said  state  further  saith  that  the  said  Jennings,  so 
being  constable  as  aforesaid,  and  having  then  and  there  said  writ 
as  aforesaid,  and  to  be  executed  as  aforesaid,  did  not,  nor  would 
execute  said  writ,  according  to  law,  or  replevy  the  said  goods  and 
chattels,  so  detained  by  the  said  Charles  Jefferson  as  aforesaid^ 
but  on  the  contrary  thereof,  to  wit,  on  the  Slst  day  of  January, 
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A.  D.  1849,  at  said  county  of  Erie,  the  said  Jennings  then  and 
♦there  being  constable  as  aforesaid,  carelessly,  unfaithfully,  [421 
•wrongfully,  and  unlawfully  took  from  the  said  John  Story  certain 
goods  and  chattels,  to  wit,  one  two-horse  wagon,  two  harnesses,  and 
two  horses,  which  were  then  and  there  the  property  of  the  said  John 
Story,  and  of  great  value,  to  wit,  of  the  value  of  two  hundred 
dollars,  said  Jennings  then  and  there  being  constable  as  aforesaid, 
and  acting,  as  he  claimed,  by  virtue  of  the  said  writ  of  replevin ; 
and  the  said  John  Story  having  then  and  there,  by  reason  of  the 
misconduct  of  the  said  Jennings,  constable  as  aforesaid,  sustained 
great  damage,  to  wit,  the  damage  of  two  hundred  dollars,  did  after- 
ward, to  wit,  on  the  9th  day  of  February,  a.  d.  1 849,  at  said  Brio  county, 
<5ommence  and  prosecute  an  action  of  trespass  against  the  said  Ros- 
well  J.  Jennings,  before  one  John  M.  Brown,  a  justice  of  the  peace 
within  and  for  the  said  township  of  Portland,  to  recover  his  rea- 
sonable damages,  sustained  by  him  by  reason  of  the  said  Roswell  J. 
Jennings*  misconduct,  in  his  said  office  of  constable,  in  taking  from 
him,  wrongfully  and  unlawfully,  his  property  as  aforesaid;  and 
such  proceedings  were  had  in  said  action  that  the  said  John  Story 
afterward,  to  wit,  on  the  17th  day  of  February,  a.  d.  1849,  by  the 
■consideration  and  judgment  of  the  said  justice,  recovered  of  the  said 
Eoswell  J.  Jennings  the  sum  of  seventy-five  dollars,  which  was  ad-* 
judged  to  the  said  John  Story  by  the  said  justice's  court,  for  his 
-damages  by  him  sustained,  for  the  misconduct  of  the  said  Roswell 
J.  Jennings  as  constable,  as  aforesaid,  in  taking  from  him  his  prop- 
erty as  aforesaid,  and  also  $5.38  J,  his  costs,  etc.,  as  by  the  record 
and  proceedings  of  said  court,  duly  authenticated,  and  now  to  the 
-court  here  shown,  will  more  fully  appear ;  upon  which  said  last- 
mentioned  judgment  an  execution  has  been  issued  and  returned, 
March  1, 1849,  no  goods  and  chattels  found  whereon  to  levy;  and 
which  said  judgment  also  remains  wholly  unpaid  and  unsatisfied 
to  the  said  John  Story,  to  wit,  on,  etc.,  at  etc. ;  all  of  which  skid 
premises  the  said  Alexander  H.  Barber  and  Robert  Cassidy  after- 
ward, and  before  the  commencement  of  *this  suit,  had  notice,  [423 
to  wit,  on  the  21st  day  of  May,  a.  d.  1849,  at  said  Brie  county,  and  were 
then  and  there  requested  by  the  said  John  Story  to  pay  the  said 
damages  last  mentioned,  etc.,  so  recovered  by  the  plaintiff,  which 
they,  and  each  of  them,  refused  to  do.  And  so  the  State  of  Ohio  in 
&ct  says,  that  the  said  Roswell  J.  Jennings  did  not  diligently  and 
ikithfidly  discharge  the  duties  of  his  said  office  of  constable,  during 
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I  aforesaid,  and  the  said  Jol 
ht,  hath  been  injured,  as  a 
the  said  Eoswell  J.  Jenni 
le  State  of  Ohio,  to  demand  i 
s  suit  the  said  sum  of  one 
ave  not,  nor  hath  either  of 
*  to  the  damage  of  the  sa 
and  thereupon  the  state  s 
lio  sues  as  aforesaid,  bringe 
Qg  obligatory,  with  a  copy 
eunder  written,  which  are 
jlerk  of  the  said  township 

id  writing  obligatory  and 

If 

tion  the  defendants  deraurr 
aed  the  demurrer,  and  gav 
upon  error,  was  affirmed  b 
Igments  this  writ  was  pros 

)r  plaintiff  in  error,  cited : 
5  Johns.  173 ;  6  Ohio,  150 
uyler,  4  Comst.  173 ;  4  Mj 
J.  J.  Marsh.  299 ;  5  Monr 
hio,  539 ;  20  Ohio,  273  ;  10 
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me  <Sc  Lane^  for  defendant 
ing  the  authorities,  but  m 
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rform  the  duties  of  his  offic 
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ifidi.  If  an  officer,  under 
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take  the  goods  of  a  third  p 


Digiti 


zed  by  Google 


DBCBMBBE  TEEM,  1854.  424 

Ohio,  etc.-,  V.  Jennings  et  bL 

the  goods  from  the  execution  in  the  one  ease,  makes  their 
official  misconduct,  why  should  it  not  have  the  like  effect 
)ther  ?  True,  it  may  sometiiries  be  more  difficult  to  ascertain. 
Qership  of  goods,  than  to  know  whether  a  particular  piece 
)erty  is  exempt  from  execution ;  but  this  is  not  always  the 
id  if  it  were,  it  would  not  justify  us  in  restricting  to  litigants,^ 
lemnity  afforded  by  the  official  bond,  thus  leaving  the  rest 
community  with  no  other  indemnity  against  official  mis- 
t  than  the  responsibility  of  the  officer  might  furnish, 
question  was  very  fully  discussed  and  considered,  in  a  late 
the  court  of  appeals  of  New  York — The  People  r.  Schuyler, 
itock,  173 ;  and  the  authorities  reviewed.  It  was  an  action 
,  against  a  sheriff  and  his  sureties,  upon  his  official  bond;, 
oned  that  he  would  "well  and  faithfully  in  all  things  per- 
id  execute  the  office  of  sheriff  of  said  county  of  Eenssalaer,. 
his  continuance  in  said  office  by  virtue  of  his  election  thereto, 
t  fraud,  deceit,  or  oppression."  The  alleged  breach  was,  that 
jolor  of  a  writ  of  attachment  against  one  Fay,  he  had  seized 
^ds  of  one  Batchellor,  for  *whose  use  the  suit  was  [424 
t.  The  court  held,  that  the  action  was  maintainable,  and 
ed  their  opinion  by  a  citation  of  numerous  authorities,  En- 
1  American,  which  it  is  unnecessary  to  repeat. 
ly  add,  however,  that  the  same  doctrine  seetns  to  prevail 
ily.  See  Archer  v.  Noble  et  al.,  3  Greenleaf,  418;  Harris  v, 
1,  11  Maine,  241 ;  Skinner  v,  Phillips,  4  Mass.  75 ;  Lowell  v, 
,  10  Met.  309;  Cormack  v.  The  Commonwealth,  5  Binney, 
orsythe  v.  Ellis,  4  J.  J.  Marshall,  298;  Commonwealth  r. 
)n  et  al.,  5  Monroe,  129,  Derby's  ed.  193. 
judgment  of  the  district  court  and  court  of  common  pleaa^ 
B  reversed,  and  a  writ  of  procedendo  awarded* 
VOL.  IV— 23  353 
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The  Cincinnati,  Hamilton  and  Dayt 
Wateeson  and  E 

In  an  action  to  recover  damages  against  a  railrc 
of  horses  which  were  on  the  track  of  the  ra 
given  tending  to  prove  an  obligation  resti 
where  the  horses  were  pastured,  to  fence  ii 
that  in  consequence  of  the  failure  the  hon 
The  court  charged  the  jury,  in  effect,  that 
the  negligence  of  its  officers  and  agents,  as 
at  large,  or  no  such  obligation  existed.     In 

The  company  had  the  right  to  protect  itself 
hazard  of  using  an  unfenced  road. 

After  devolving  the  obligation  to  do  this  upon 
not,  over  the  breach  of  his  contract,  suffer 
without  being  liable  for  their  trespass. 

In  such  case  he  would  be  a  wrong-doer,  and  n 
degree  of  care  as  though  he  did  not  occupy 

If  the  company  had  succeeded  in  establishing 
been  charged,  short  of  proof  of  intentional 
ness,  involving  a  recklessness  of  consequen< 
tinguish  from  intentional  wrong. 

426]  *Error  to  the  district  court  of  B 
The  defendants  in  error  brought  theii 
-court  of  common  pleas  of  Butler  couni 
Hamilton  and  Dayton  Eailroad  Compai 
the  killing  of  two  horses  of  the  defends 
the  careless  and  negligent  management 
of  cars  of  said  company,  by  its  servants 
The  case  was  tried  at  the  February  t 
<jomraon  pleas,  when  a  verdict  was  renc 
In  favor  of  the  defendants  in  error.  T 
appealed  to  the  district  court,  in  which  1 
like  result,  at  the  May  term,  1853. 

The  horses,  at  the  time  they  were  kill 
adjoining  the  railroad  of  the  plaintiff  in 
ror  had  rented  this  lot,  as  a  pasture,  fi 
had  possession  of  it  under  a  verbal  lej 
Daniel  Millikin,  deceased,  to  whose  efi 
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liillikin,  in  his  lifetime,  by  a  paper  dated  December  27, 1848,  had 
released  to  said  railroad  company  a  right  of  way  through  his  land, 
on  the  line  occupied  by  said  road,  at  the  time  of  the  injury  com- 
plained of  This  release,  among  other  things,  provided  ^'  that  said 
<5ompany  shall  pay  me  [Daniel  Millikin]  the  one-half  of  the  cost  of 
putting  up  good  post  and  board  fences,  on  .each  side  of  said  road, 
so  far  as  it  shall  pass  through  my  said  tract  of  land." 

On  the  12th  day  of  March,  1851,  the  executors  of  Daniel  Milli- 
kin gave  their  receipt  to  said  company,  acknowledging  payment 
of  $470.60,  in  full  of  half  the  cost  of  building  said  fences,  and  bind- 
ing said  executors  to  build  the  same. 

It  appears  that,  in  March,  1851,  the  second  engineer  of  the  com- 
pany gave  permission  to  said  executors  to  build  the  fence  on  the 
west  side  of  said  road,  on  the  top  edge  of  the  embankment,  and 
that  Daniel  Millikin,  under  their  direction,  commenced  to 
*build  said  fence  on  the  top  of  the  embankment;  that  in  the  [436 
q)ring  of  1851,  the  contractor  on  the  road  objected  to  making  the 
fence  "at  that  place  at  that  time,"  as  it  would  hinder  hauling  up  gravel 
to  ballast  the  road ;  that  cattle-guards  were  temporarily  erected,  in- 
stead of  fences,  toenabletheproprietorstocultivatetheland;  that  said 
executors  rented,  for  the  year  1851,  "  all  the  tillable  land  "  west  of 
fiaid  road,  to  John  Jones,  and  that  no  fence  was  constructed  be- 
tween it  and  the  road ;  that  the  cars  commenced  running  on  the 
track  of  the  railroad  in  September,  1851,  and  that  in  the  Decem- 
ber following  the  horses  of  the  defendants  in  error  were  killed; 
that  said  Jones  had  permitted  said  defendants  to  pasture  their  two 
horses  upon  his  land,  rented  as  aforesaid,  from  which  they  could, 
and  did  without  diflSculty,  pass  upon  the  railroad  track  ;  that  on 
the  day  said  horses  were  killed,  about  five  o'clock  in  the  evening, 
a  train  of  passenger  cars  was  going  northwardly;  the  horses  were 
seen  upon  the  track;  just  before  reaching  the  "backbone,"  the 
whistle  sounded,  the  steam  was  shut  off,  and  the  train  proceeded 
slowly  for  some  distance ;  the  steam  was  then  let  on  and  off  several 
times,  and  the  speed  increased  and  decreased  alternately,  the  whis- 
tle blowing  at  frequent  intervals,  until  the  train  stopped  seventy- 
five  or  a  hundred  yards  from  the  New  River  bridge;  that  at 
the  first  alarm  of  the  whistle,  the  horses  commenced  running 
northwardly,  keeping  the  track,  jumped  the  cattle-guards,  and  con- 
tinued their  course  until  they  jumped  into  the  bridge,  and  were 

killed. 
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sarily  be  a  question  of  law.  Whether  this  requisite  degree  of  care 
was  in  fact  exercised,  is  admitted  to  be  a  question  of  fact  merely. 

*IV.  When  the  negligence  or  wrongful  act  of  the  plaintiff  [428 
'CO-operates  with  the  negligence  of  the  defendant  to  produce  the 
damage,  an  action  will  not  lie.  Blyth  v.  Topham,  Cro.  Jac.  158; 
Bush  V.  Brainard,  1  Cowen,  78 ;  Sarck  v,  Blackburn,  4  C.  &  P.  297 ; 
Blackman  v.  Simmons,  4  C.  &  P.  138 ;  Brock  w.  Copeland,  1  Esp. 
.203 ;  Howland  v.  Vincent,  10  Mete.  371 ;  Jordin  v.  Crump,  8  M.  & 
W.  782 ;  Brownell  v.  Flagler,  5  Hill,  282 ;  Cook  v.  The  Champ. 
Trans.  Co.,  1  Denio,  99 ;  Story  on  Bail,  sees.  19,  22 ;  Gardner  r. 
Heart,  3  Denio,  255  ;  S.  C.  4  Comst.  349 ;  Marsh  v,  N.  Y.  &  Erie  R. 
E.  Co.,  14  Barb.  S.  C.  364 ;  Suydam  t?.  Moore,  8  Barb.  358 ;  Waldron 
V.  The  Renssalaer  and  Saratoga  R.  E.  Co.,  8  Barb.  390.  The  case 
of  Quimby  v.  Central  E.  E.  Co.,  23  Vt.,  387,  is  really  an  authority 
in  favor  of  plaintiff  in  error. 

In  that  case,  the  plaintiff  was  not  bound  to  construct  the  fence, 
the  want  of  which  occasioned  the  injury  complained  of;  and  as  the 
>court  places  its  decision  expressly  on  that  ground,  the  inference  is 
fair,  that  had  the  fact  been  otherwise,  the  decision  would  have  been 
for  the  defendant.  That  very  circumstance,  then,  which,  in  the  case 
^t  bar,  the  jury  were  instructed  to  consider  as  wholly  irrelevant  and 
immaterial,  was  in  that  case  regarded  as  so  vitally  important  as  to 
be  decisive  of  the  case.  The  weight  of  »American  authorities  is 
largely  against  the  principle  decided  in  the  case  of  Davies  v.  Mann, 
10  M.  &  W.  545 ;  but  even  admitting  it  to  be  law,  the  case  is  by  no 
means  analogous  to  the  one  at  bar.  That  was  a  case  in  which  the 
injury  complained  of  was  done  on  a  public  highway,  to  the  use  of 
which  the  plaintiff  and  defendant  wore  equally  entitled,  and  in 
which  the  plaintiff  was  bound  by  no  special  contract  with  the  de- 
fendant, to  secure  him  in  the  undisturbed  and  exclusive  use  of  the 
locus  in  quo,  by  the  erection  of  suitable  fences. 

(Counsel  for  the  plaintiff  in  error  also  referred  to  the  following 
icases :  New  York  and  Erie  E.  E.  v.  Skinner,  Am.  L.  Eeg.  for  De- 
cember, 1852,  p.  97,  and  notes  appended  by  the  editor ;  Louisville 
*and  Frankfort  E.  E.  Co.  t?.  Milton,  West.  L.  Journal  for  [429 
August,  1853,  p.  483;  Edward  Williams  v,  Michigan  Cen.  RE.  Co., 
4  TJ.  S.  Monthly  Law  Mag.  281 ;  Jackson  v.  Eutland  and  Burling- 
t3n  E.  E.  Co.,  Liv.  Law  Mag.  for  January,  1854,  44,  and  authorities 

dJiere  cited.) 
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neceBsarily  left  to  the  jury,  the  court,  in  its  discretion,  instructing  ,  f^ 

or  not  instructing  them,  in  regard  to  the  matters  of  law.     1  Greenl.  -SJ 

sec.  49.    But  the  bill  of  exceptions  does  not  profess  to  give  more  ^  ,  ;vl| 
than  an  extract  from  the  charge  of  the  court.    How  then,  do  we     '       f^.* 

know  from  the  record,  that  the  court  did  not,  in  some  other  part  of  •  -:*^ 

their  charge,  fully  instruct  the  jury,  as  to  what  constitutes  proper  v  \;^ 

care  f    Error  is  not  to  be  presumed.    All  intendments  of  law,  are  .  y*S 

in  fevor  of  the  validity  of  judicial  proceedings.     Coil  v.  Willis,  IB  l^J 

Ohio,  28.  '-^^ 

VII.  Where  the  language  of  a  verdict  is  equivocal,  the  court  will  L^ 
give  it  such  meaning  as  to  give  effect  to  the  verdict;  and  every  .  >^^ 
reasonable  construction  is  to  be  adopted  in  its  favor.  Carr  v,  Ste-  ^^S|| 
venson,  5  Humph.  559  j  Aye  v.  Maxwell,  14  Vt.  14 ;  Huntington  fm 
V,  Eiplcy,  1  Boot,  321.  But  the  plaintiff  is  not  bound  to  aver  in  his  '  •^  -j 
declaration,  what  degree  of  want  of  care,  on  the  part  of  the  defend-  -  *  '^| 
ant,  caused  the  injury  complained  of  ':ki 

VIII.  A  motion  for  a  new  trial,  especially  on  the  ground  that  the  '  '^^ 
verdict  of  the  jury  was  against  the  weight  of  evidence,  *is  [431  :^0 
always  addressed  to  the  sound  discretion  of  the  court ;  and  unless  ,'i^ 
Authorized  by  express  statute,  a  court  of  error  can  not  review  the  ;?^ 
exercise  of  that  discretion.  Marine  Ins.  Co.  of  Alexandria  v.  i 
Young,  5  Cranch,  191;  Norwich  &  Worcester  R.  Co.  v.  Cahill,  18  \  ^^ 
Conn.  484;  Henderson  v.  Moore,  5  Cranch,  11.  The  law  was  the  ,  '  "^ 
same  in  Ohio  till  modified  by  the  "  act  to  regulate  the  judicial  courts,  '^, 
and  the  practice  thereof,"  passed  March  12,  1845;  43  Ohio  Stat.  -^j 
80.  That  statute  took  away  the  right  of  appeal  to  the  Supreme  <^i 
Court,  in  cases  at  law ;  and  provided,  by  way  of  compensation,  that  'M 
the  opinion  of  the  court  of  common  pleas,  or  superior  court  of  Cin-  ^/^ 
cinnati,  in  overruling  a  motion  for  a  new  trial,  might  be  reviewed  \^l 
in  the  Supreme  Court  on  error.  This  statute  has  been  repealed  by  l^i 
the  "  new  code ;  "  but,  were  it  still  in  force,  it  could  have  no  appli-  p^, 
cability  to  a  case,  in  which  a  motion  for  a  new  trial  had  been  over-  -i 
ruled  by  the  district  court,  for  two  reasons :  1.  The  reason  of  the  ^  ^i 
statute,  viz :  the  absence  of  a  right  of  appeal  from  the  court  in  which  '^ 
the  case  was  first  tried,  has  ceased  to  exist.  2.  The  statute,  by  its 
terms,  is  confined  to  cases  in  which  motions  for  new  trials  have 
been  overruled  by  the  court  of  common  pleas,  or  the  superior  court 
of  Cincinnati— of  neither  of  which  courts,  as  organized  at  the  time 
of  the  passage  of  said  act,  is  the  present  district  court  the  repre- 
aeutative  or  successor. 
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Eannet,  J.  Thifl  case  was  elaborately  argued,  upon  the  general 
question  of  the  liability  of  railroad  companies  for  the  destruction 
of  stock  running  at  large,  before  the  case  of  Kerwhacker  v.  Cleve- 
and.  Columbus  and  Cincinnati  Eailroad  Co.,  3  Ohio  St.  172,  was 
deciiled  by  this  court.  The  decision  in  that  case  has  made  it  un- 
necessary to  examine  the  general  question  in  this.  I  fully  con- 
curred in  the  judgment  of  reversal  rendered  in  that  case;  but  not 
altogether  in  the  grounds  upon  which  it  was  placed,  or  the  reason- 
ing by  which  it  was  supported.  But  as  my  difference  related  rather 
432]  to  the  inapplicability  of  some  of  the  *principles  invoked,  than 
to  their  abstract  correctness,  I  did  not  then  deem  it  necessary  to  ex- 
press a  separate  opinion.  I  will,  however,  take  this  occasion  to  say, 
that,  in  my  judgment,  the  owner  of  domestic  animals,  in  suffering 
them  to  run  at  large  under  the  limitations  expressed  in  the  statute, 
is  in  no  fault ;  and  that  there  is,  therefore,  no  room  for  the  applica- 
tion of  the  doctrine  which  determines  when  a  party  in  the  wrong, 
may,  nevertheless,  recover  for  injuries  arising  from  the  negligence 
of  another. 

In  other  words,  the  owner  has  a  perfect  right  to  suffer  his  ani- 
mals to  go  at  large,  without  incurring  any  responsibility  to  the 
owners  of  uninclosed  grounds,  upon  which  they  may  wander.  I 
am  aware,  that  this  is  flatly  opposed  to  the  common-law  doctrine 
upon  the  subject,  and  if  that  rule  of  the  common  law  was  in  force 
in  this  state,  would  be  entirely  inadmissible.  But  it  is  not  in  force ; 
and  it  is  not  in  force  because,  in  addition  to  being  utterly  incon- 
sistent with  our  legislation,  it  lacks  all  the  essential  requisites  that 
give  vitality  here  to  any  principle  of  the  common  law,  and  is  op- 
posed to  the  common  understanding,  habits,  and  even  necessities, 
of  the  people  of  the  state. 

Indeed,  with  the  strict  enforcement  of  such  a  rule,  the  state  never 
could  have  been  settled.  The  lands  were  all  heavily  timbered,  and 
the  introduction  of  domestic  animals,  from  the  scarcity  of  herbage, 
requiring  a  wide  range  for  their  support,  became  indispensable  be- 
fore the  forests  could  be  removed.  It  would  have  been  a  novel 
proposition  to  a  hardy  pioneer,  when  he  listened  in  the  morning  for 
the  bell  that  indicated  where  the  oxen  that  hauled  together  his  logs 
for  burning,  might  be  found,  to  have  told  him  that  his  cattle  were 
trespassers  on  every  other  man's  uninclosed  land  upon  which  they 
might  have  fed  during  the  night ;  or  that  he  could  plant  com  with- 
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^nt  inclosing  the  ground,  ^nd  sue  his  neighbor  whose  cattle  had 
eaten  it  up. 

Nobody,  either  lawyer  or  layman,  ever  thought  of  such  a  thing. 
The  practice  of  letting  cattle  go  at  large  was  considered  as  a 
righty  treated  as  a  right,  and  regulated  by  numerous  statutes  as 
*a  right.  So  early  as  1792,  it  was  expressly  provided,  "  That  [438 
the  open  woods  and  uninclosed  grounds  within  the  territory,  shall 
be  taken  and  considered  as  the  common  pasture  or  herbage  of  tho 
citizens  thereof,  saving  to  all  persons  their  right  of  fencing  "  (5  Ch. 
%Stat.  125)  ;  and  although  this  specific  provision  has  not  been  con- 
tinued, the  multiplied  regulations  as  to  strays,  fences,  and  inclo- 
sures,  since  passed  and  still  in  force,  and  which  are  referred  to  in 
the  case  I  have  cited,  abundantly  show  that  the  general  assembly 
has  always  entertained  the  same  opinion. 

Railroad  companies  have  been  incorporated  with  the  capacity  to 
acquire  lands,  and  placed  under  no  obligation  to  fence,  as  a  condi- 
tion to  using  them  for  the  purpose  of  running  trains.  They  hold 
them  as  other  proprietors  do,  and  if  they  see  fit  to  leave  them  un- 
fenced,  they  can  no  more  treat  the  intrusion  of  domestic  animals  as 
a  trespass  than  other  proprietors  can.  It  has  therefore  always 
seemed  to  me,  that  suffering  cattle  to  run  at  large,  and  running  trains 
upon  an  unfenced  railroad,  were  each  equally  lawful — binding  the 
owners  of  each  to  submit  to  the  inconveniences  and  increased  haz- 
ards of  using  their  property  in  that  manner — ^but  subjecting  neither 
to  the  imputation  of  unlawful  conduct,  so  as  to  give  or  bar  a  right 
of  action,  when  either  right  had  been  fairly  and  reasonably  exer- 
cised. And  that  the  legal  consequence  was  that  each,  as  against 
the  other,  was  entitled  to  require  the  exercise  of  reasonable  and  or- 
dinary care  to  prevent  injury.  This  I  regard  as  the  fair  result  of  our 
present  legislation.  If  a  change  is  desirable,  it  belongs  to  the  gen- 
eral assembly  to  make  it,  by  either  requiring  the  railroad  companies 
to  fence,  or  prohibiting  cattle  from  running  at  large ;  but  neither  can 
be  done  by  the  judiciary :  especially  in  view  of  the  fact,  that  tho 
legislature  has  repeatedly  refused  to  do  either. 

This  conflicts  with  no  decision  made  elsewhere.  In  every  case 
"where  the  owner  of  cattle  has  been  denied  a  remedy  for  their  de- 
struction by  the  carelessness  of  railroad  agents,  the  common-law 
doctrine  was  in  force;  and  the  cattle  were  held  to  be  trespassers 
^n  the  uninclosed  road.  The  remedy  was  denied  because  [434 
the  unlawful  act  of  the  owner  directly  contributed  to  the  injury. 
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George  W.  Dunn  v.  Isaac  Hazlett. 

Where  two  are  sned  as  joint  contractors,  one  of  whom  resides  in  tiie  cdnntj  in 
which  the  suit  is  brought,  and  the  other  in  another  county,  and  sornce  of  a 
summons  is  made  on  each  in  the  county  in  which  he  resides,  and  it  turns 
out  that  the  person  residing  in  the  county  where  the  action  is  brought  is  not 
liable  as  a  joint  contractor,  the  plaintiff  ought  not  to  recoyer  against  the, 
one  residing  in  the  foreign  county. 

In  such  case,  the  person  residing  out  of  the  county  can  be  required  to  answer- 
in  another  county  upon  the  ground  only  that  a  joint  contractor  resides, 
and  is  sued,  in  the  county  where  the  action  is  brought. 

In  such  case,  if  the  person  residing  in  and  the  person  residing  out  of  the 
county,  jointly  plead  to  the  merits,  and  the  court  find  that  they  were  not 
joint  contractors,  and  nonsuit  the  plaintiff,  it  is  error  in  the  court  to  set 
aside  the  nonsuit,  with  leave  to  the  plaintiff  to  strike  out  the  name  of  the 
person  residing  in  the  county,  and  proceed  against  the  one  residing  out  of 
the  county  alone. 

After  such  leave  granted,  it  is  error  in  the  court  to  refuse  to  dismiss  the  proceed- 
ings, for  the  reason  that  no  service  of  a  summons  was  made  within  the* 
county  where  suit  was  brought 

Petition  in  error,  to  reverse  a  judgment  of  the  court  of  com- 
moi)  pleas  of  Clinton  county. 

*The  case  is  stated  in  the  opinion  of  the  court :  [43& 

Mr,  Sinksony  for  plaintiff  in  error. 
Mr.  Marian^  for  defendant  in  error. 

Kennon,  J.  The  record  and  bill  of  exceptions  taken  by  the  pe- 
titioner in  this  case,  show  the  following  facts,  viz. :  That  the  action 
"was  originally  brought  by  Isaac  Hazlett  against  George  W.  Dunn, 
and  Joseph  Smith,  as  partners,  for  a  breach  of  contract;  that  at 
the  time  of  the  commencement  of  the  action.  Smith  resided  in 
Clinton  county,  and  Dunn  in  Eoss  county ;  that  a  summons  wa» 
issued  to  each  county,  and  one  served  on  Smith  in  Clinton,  and  the 
other  on  Dunn,  in  Boss  county,  requiring  him  to  appear  in  Clinton 
to  answer  to  the  plaintiff's  demand. 

A  declaration  was  filed  against  both  defendants,  jointly.  They 
appeared  and  plead  the  general  issue,  and  the  issue  of  fact  thus 
made  was  submitted  to  the  court.  The  court  found  that  Smith  wa& 
not  jointly  bound  with  Dunn,  and  nonsuited  the  plaintiff.     On  th^ 
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had  issued  from  the  clerk  of  his  county ;  and  the  court  "to  whom^  t 

such  writ  is  returned,  shall  proceed  in  the  same  manner  thereon  :^:M 

as  if  it  had  been  returned  by  the  sheriff  of  their  own  proper  •  i^ 

county."  ,      M 

As  a  general  rule,  civil  actions  can  be  brought  only  in  the  JJ^ 

county  in  which  the  defendant  resides,  or  may  be  served  with  pro-  }->^ 

cess;  and  in  the  case  under  consideration,  the  defendant,  Dunn,  ^/^i 
being  a  resident  of  the  county  of  Ross,  could  not  have  been  sued       '       ;^^S| 

in  the  county  of  Clinton,  and  process  served  on  him  in  Ross,  unless  ''fi^ 

the  plaintiff  had  at  least  claimed  that  he  was  jointly  *bound    [438  '   \^ 
with  some  other  person,  who  actually  resided  in  Clinton  county.        x       '  '^ 

The  7th  section,  above  recited,  is  an  exception  to  the  general  '  '^ 
rule,  and  applies  only  to  cases  where  one  of  two  or  more  joint  >';| 
obligors  or  contractors  resides  in  the  county  in  which  suit  is 
brought.  If  the  action  had  been  brought  against  Dunn  alone,  in 
Clinton  county,  and  process  of  summons  issued  against  him  to  the 
sheriff  of  Ross,  and  actually  served  on  him,  the  summons  and  ser-  .  "  ^ 
vice  would,  on  motion,  have  been  quashed  by  the  court.  The  real  ,.'fi 
question  here  is,  whether  Hazlett  can,  by  joining  Smith,  who  re-  "  ^tj 
sides  in  Clinton  county,  with  Dunn,  who  resides  in  Ross,  upon  the  -'^ 
mere  pretext  that  they  are  partners,  and  jointly  bound  as  con-  i-^ 
tractors,  compel  Dunn,  alone,  to  answer  to  an  action  in  a  county 
in  which  no  process  was  served  upon  him,  and  in  which  he  does 
not  in  fact  reside.  If  he  could,  then  all  any  creditor  would  have  ;\i 
to  do,  would  be  to  join  in  the  action,  in  any  county  in  which  he  ^  \j| 
pleased  to  bring  his  suit,  a  person  resident  therein,  and  bring  ta  ''l^ 
that  county  the  real  debtor,  from  any  county  in  the  state,  even  the 
most  distant.  To  put  such  a  construction  on  section  7  of  the  act 
referred  to,  would  be  to  make  it  operate  upon  persons  never  in- 
tended to  be  included^with  in  its  provisions.  By  such  construction,  ,'5 
it  would  include  several  as  well  as  joint  contractors,  when,  by  the  0 
express  provisions  of  the  statute,  it  extends  to  joint  contractors  - '4 
only,  and  would  enable  a  creditor  to  do  that  indirectly  which  he  ;  ' * 
could  not  do  directly.  The  very  condition  upon  which  a  debtor  "-'^ 
can  be  made  to  answer,  by  summons  or  capias  ad  respondendum,  in  ^ 
any  other  county  than  that  in  which  he  resides,  was,  that  he  was  ''-'l 
sued  jointly  with  one  who  was  in  fact  a  joint  contractor  with  him, 
and  who  resided  in  the  county  in  which  the  suit  was  brought.  -•  ? 

In  this  case,  however,  the  court  expressly  found,  on  evidence,,  ;^ 

that  Smith,  who  resided  in  Clinton  county,  was  not  a  joint  con-  ^^ 

365  :; 


ii 


Digiti 


zed  by  Google 


\^: 


SUPREME  COURT  OF 

Dunn  V.  Hazlett 

th  Dudu,  but  still  permitte 
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N,  G.  J.,  did  not  sit  in  this  cas< 
> 


Digiti 


zed  by  Google 


PBCEMBEK  TEEM,  1854.  Ut 

Bailey  v.  Statse  of  Oliio. 


Eli  Bailbt  v.  The  State  op  Ohio. 

Where  an  indictment  charges  two  or  more  offenses,  arising  ont  of  distinct  and 
different  transactions,  the  court  trying  the  cause,  may  require  the  prose- 
cutor to  elect  upon  which  charge  he  will  proceed ;  but  the  action  of  the 
court,  in  this  respect,  being  a  matter  of  discretion,  can  fiirnish  no  ground 
for  a  writ  of  error 

Several  distinct  offenses  may  be  joined  in  different  counts  of  the  same  indict- 
ment, as  a  general  rule,  either  where  they  arise  out  of,  and  are  connected 
with,  the  same  transaction,  or  where  they  are  connected  by  the  same  sub- 
ject-matter. 

Where  an  indictment  contained  seven  counts,  and  the  verdict  was  not  guilty 
upon  the  sixth  and  seventh  counts,  and  guilty  on  the  first,  second,  thirds 
fourth,  and  fifth  counts,  the  verdict  is  equivalent  to  a  general  verdict  of 
guilty  on  the  first  five  counts 

Where  the  defendant  is  found  guilty  upon  several  distinct  counts  of  an  indict- 
ment, some  of  which  are  bad  and  some  good,  a  judgment  and  sentence  in 
general  terms,  on  such  a  verdict,  is  not  erroneous,  provided  the  sentence  be 
proper,  and  warranted  by  the  laws  applicable  to  the  good  counts. 

Writ  of  error  to  the  court  of  common  pleas  of  Ashland  county. 
Eeserved  in  the  district  court  for  decision  here. 

At  the  March  term,  1854,  of  the  common  pleas  of  Ashland  county, 
the  plaintiif  in  error  was  indicted,  tried,  convicted,  and  sentenced 
.to  five  years'  imprisonment  in  the  penitentiary,  for  the  crime  of 
selling,  bartering,  and  disposing  of  false,  forged,  and  counterfeit 
bank  notes.  The  indictment  contained  seven  counts — six  under 
section  29,  and  one  under  section  22  of  the  statute  for  the  punish- 
ment of  crimes.  The  first,  second,  *third,  and  fifth  counts  [441 
were  for  selling,  bartering,  and  disposing  of  certain  false,  forged, 
and  counterfeit  bank  notes ;  the  sixth  and  seventh  counts  for  having 
the  same  in  possession  with  intent  to  pass,  etc. ;  and  the  fourth  for 
disposing  of  a  certain  false,  forged,  and  counterfeit  negotiable  prom- 
issory note.  On  the  trial,  exceptions  were  taken  by  the  plaintiff  in 
error  to  the  ruling  of  the  court.  The  jury  in  their  verdict  found 
as  follows,  to  wit:  "That  the  said  Eli  Bailey  is  guilty  in  manner 
and  form  as  he  stands  charged  in  the  first,  second,  third,  fourth,  and 
fiith  counts  of  the  indictment,  and  not  guilty  as  he  stands  charged 
in  the  sixth  and  seventh  counts  thereof."  Th^  plaintiff  in  error 
moved  for  a  new  trial,  and  also  in  arrest  of  judgment,  but  the  mo*- 
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the  position  of  the  plaintiff  in  error,  in  this  case.    And  we  see  no 
reason  to  disturb  that  decision. 

3.  Was  the  indictment  bad  for  misjoinder  of  offenses  ?  It  appears 
to  be  settled,  that  different  and  distinct  offenses  of  kindred  charac- 
ter, may  be  charged  in  separate  counts  in  the  same  indictment. 
This  was  held  in  the  case  of  Barton  v.  The  State,  18  Ohio,  221, 
where  the  accused  was  charged  in  one  count  with  horse  stealing, 
and  in  another  count  with  grand  larceny  of  other  property ;  crimes 
under  different  sections  of  the  same  statute.  And  the  same  doctrine 
seems  to  have  been  recognized  in  Wilson  v.  The  State,  20  Ohio,  26^ 
in  which  the  party  was  charged  with  "  an  assault  with  intent  to 
commit  a  murder  "  in  one  count,  and  in  another  count  with  "  shoot- 
ing with  intent  to  kill."  In  Massachusetts,  it  is  said  to  be  the  prac- 
tice to  join  counts  for  distinct  felonies,  when  framed  under  different 
sections  of  the  same  statute:  Com.  v.  Hope,  22  Pick.  1.  And  in 
Tennessee,  it  seems,  that  the  joinder  of  several  distinct  felonies  Of 
the  same  degree,  although  committed  at  different  times,  was  no 
'•ground  of  demurrer  or  arrest  of  judgment:  Cash  v.  The  [448 
State,  10  Humph.  111.  The  limit  to  the  rule,  however,  allowing 
distinct  offenses  to  be  joined  in  the  same  indictment,  has  not  been 
defined  by  the  adjudications  on  the  subject,  with  that  degree  of 
precision  and  certainty  which  is  desirable.  In  this  state,  it  would 
seem  to  have  been  limited  chiefly,  either  to  offenses  arising  out  of 
and  connected  with  the  same  transaction^  such  as  burglary  and  lar- 
ceny, or  horse  stealing  committed  at  the  time  of  a  larceny  of  a 
buggy  or  other  property,  or  the  uttering  and  publishing  of  counter- 
feit bank  notes  together  with  ^  forged  promissory  note,  etc. ;  or  to 
offenses  connected  by  the  same  subject-matter ,  such  as  the  making 
of  counterfeit  and  spurious  paper,  and  the  uttering  and  publishing 
the  same,  etc.  In  any  view  of  the  subject,  however,  it  requires  no 
enlargement  of  the  rule,  to  show  that  there  was  no  misjoinder  in 
this  case. 

4.  Conceding  that  the  first,  second,  and  fourth  counts  of  the  in- 
dictment were  fatally  defective,  did  the  court  below  err  in  rendering 
judgment  on  the  verdict?  No  objection  to  the  verdict  can  arise 
from  the  acquittal,  on  the  sixth  and  seventh  counts.  Where  an  in- 
dictment contains  numerous  counts,  there  may  be  a  verdict  of  not 
guilty  as  to  one  or  more  counts,  and  a  general  verdict  of  guilty  as  to 
the  several  remaining  counts.  And  this  is  not  what  is  technically 
termed  a  special  verdict    A  general  verdict  of  guilty  in  manner 
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record  did  not  show  whether  one  offense  only,  or  two  offenses,  had 
been  proven  on  the  trial,  on  the  ground  that  the  sentence  will  be 
presumed  to  have  been  according  to  the  law  that  was  applicable  to 
the  facts  proven. 

*In  the  case  before  us,  the  judgment  and  senteoce  of  the  court  [445 
would  have  been  proper  under  either  the  third  or  the  fifth  count 
of  the  indictment,  the  sufficiency  of  either  of  which  is  unquestioned. 
Inasmuch,  therefore,  as  the  verdict  was  equivalent  to  a  general  ver- 
dict of  guilty  on  the  five  first  counts  of  the  indictment,  and  the  sen- 
tence was  warranted  by  the  law  applicable  to  the  offense  charged 
in  the  good  counts,  the  presumption  of  the  law  prevails  that  the 
court  awarded  judgment  on  the  good  counts. 

The  judgment  of  the  common  pleas  affirmed. 


HntAM  Cltdb  v.  Moobe  Simpson  et  al. 

A.  S.,  by  bis  vill,  devised  all  bis  real  and  personal  property,  subject  to  the  pay- 
ment of  bis  debts  and  tbe  support  of  bis  widow,  to  M.  S.,  and  directed  bim 
to  pay  a  specific  amount  of  money  to  each  of  bis  other  cbildren.  M.  S., 
after  accepting  tbe  devise  and  taking  possession  of  tbe  property,  sold  tbe 
real  estate  to  one  having  notice  that  tbe  legacies  were  not  paid,  and  that 
tbe  purchase  money  was  not  to  be  applied  to  tbeir  payment. 

Hddf  tbat  tbe  legacies  were  a  subsisting  charge  upon  tbe  property. 

Express  words  are  not  necessary  to  charge  pecuniary  legacies  upon  tbe  real 
estate.    An  intention  to  do  so  may  be  derived  by  implication. 

But  where  a  devisee  is  not  directed  to  pay  such  legacies,  and  tbey  are  sought  to 
be  charged  upon  tbe  property  devised,  on  failure  of  tbe  personal  fund,  or  in 
exoneration  of  tbat  fund,  tbe  language  of  tbe  will  must  be  so  explicit  as  to 
enable  tbe  court  to  see  clearly  tbat  tbe  testator  contemplated  such  charge, 
and  intended  to  provide  for  it 

'If  tbe  devisee  is  required  to  pay  them  as  a  part  consideration  for  tbe  property, 
tbe  law  attacbes  an  equitable  lien  for  tbe  security  of  tbe  legatees,  unless  it 
clearly  appears  tbat  tbe  testator  intended  to  exonerate  tbe  property  from 
tbe  cbarge. 

In  tbe  one  case,  tbe  burden  can  not  be  established  without  a  clear  conviction 
tbat  tbe  testator  intended  it;  in  tbe  otb^r,  tbe  burden  being  express,  tbe 
cbarge  will  exist,  unless  it  appears  with  equal  distinctness  tbat  tbe  testator 
intended  otherwise. 

*A  devisee  in  trust,  or  subject  to  such  a  cbarge,  has  the  power  to  sell  tbe  [446 
estate. 
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But  where  the  trust  or  charge  is  of  a  defined  and  limited  nature,  the  purchaser 
must  see  to  the  application  of  the  purchase  money;  otherwise,  when  it  is 
general  and  unlimited. 

In  either  case,  when  the  purchaser  has  notice  that  the  devisee  is  committing  a 
breach  of  trust,  or  that  tlie  purchase  money  is  not  to  be  properly  applied, 
he  will  be  compelled  to  hold  the  property  subject  to  the  charge. 

In  chancery;  reserved  in  Eoss  county. 

The  bill  was  filed  July  27, 1849,  by  the  complainant,  chiefly  for 
the  purpose  of  determining  whether  certain  legacies  given  by  the 
will  of  Andrew  Simpson,  deceased,  to  his  children  and  grandchil- 
dren, were  charges  on  the  land  devised  by  said  Andrew  Simpson  to 
his  son,  Moore  Simpson,  and  which  the  complainant  claimed  to  have 
purchased  from  said  Moore ;  and,  in  case  said  legacies  were  charged 
on  said  land,  whether  the  complainant,  as  such  purchaser,  was 
bound  to  see  to  the  application  of  the  purchase  money. 

The  case  made  by  the  bill  is  this :  On  May  31,  1837,  Andrew 
Simpson,  of  Eoss  county,  Ohio,  made  his  last  will.  He  died  in  Oc- 
tober, 1841,  and  on  November  1  of  that  year  his  will  was. admitted 
to  probate,  and  letters  testamentary  granted  to  Andrew  Simpson, 
the  executor  named  therein,  who  thereupon  qualified  as  such  ez« 
ecutor. 

The  devises  contained  in  the  will  are  as  follows : 

"Item. — ^I  give  and  devise  unto  my  son,  Moore  Simpson,  my 
plantation  I  now  reside  on,  being  a  part  of  section  No.  19,  town- 
ship 9,  of  range  No.  20,  northwest  quarter  of  said  section ;  and  also 
47^  acres  of  the  southwest  quarter  of  section  18,  township  9,  range 
20 ;  and  also  all  my  personal  property  at  my  decease,  except  2  cows, 
5  sheep,  and  6  hogs,  on  condition  that  I  and  my  beloved  wife 
Bethiah  shall  have  and  receive  a  reasonable  support  out  of  the 
effects  or  produce  of  the  above-named  farm  the  whole  term  of  our 
natural  lives  j  and,  finally,  my  will  is  that,  after  my  and  my  beloved 
447]  wife's  decease,  *the  whole  of  my  personal  property  shall  pass 
to  my  son,  Moore  Simpson,  with  the  real  estate  as  above  stated ; 
and  that  my  son,  Moore  Simpson,  shall  pay  to  the  five  children  of 
my  son,  John  Simpson,  deceased,  to  wit,  Bethiah,  Eobert,  Nancy, 
Elizabeth,  and  Jesse  Simpson,  being  heirs  at  law,  $250 ;  and  also 
Moore  Simpson  pay  to  my  daughter,  Elizabeth  Hanson,  wife  of  Hol- 
lis  Hanson,  late  Elizabeth  Simpson,  $220;  to  my  son,  William 
Simpson,  $20,  he  having  received  $200  at  my  hand  already,  which 
makes  in  all  $220;  and  also  that  my  son  Moore  pay  to  Matthew 
872 
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Bimpeon  $220;  and  to  my  daughter,  Sarah  Van  Gundy,  wife  of 
Peter  Van  Gundy,  $220;  and  also  that  my  said  son  Moore  shall 
pay  to  my  son  James  $20,  he  having  received  $200  already, 
amounting  in  all  to  $220 ;  and  also  that  my  son  Moore  shall  pay  to 
my  son  Andrew  $220 — ^the  one-half  of  the  above  legacies  to  b0  paid 
to  the  above-named  heirs,  by  my  son,  Moore  Simpson,  in  six  months 
after  my  decease,  and  the  other  half  in  six  months  aftier  my  wife's 
decease." 

That  the  said  Moore  accepted  said  devises  made  to  him  as  afore- 
said :  [and  the  proof  shows  that  he  took  possession  of  the  property 
described  in  the  will,  as  early  as  the  date  of  the  will  in  1837,  and 
has  continued  in  possession  ever  since ;  and  that  said  Moore  had, 
prior  to  the  filing  of  the  bill,  paid  off  all  of  said  legacies,  except 
one  moiety  of  that  due  Mrs.  Hollis  Hanson,  and  the  whole  of  that 
due  the  heirs  of  John  Simpson,  deceased  (see  deposition  of  Andrew 
Simpson) ;  and  the  complainant  in  his  bill  admits  notice  of  these 
facts.] 

That  under  these  circumstances,  the  complainant  on  October  6, 
1848,  purchased  of  said  Moore,  the  real  estate  aforesaid,  and  took  a 
conveyance  for  the  same ;  the  consideration  being  $1,600,  $1,300  of 
which  he  paid  at  the  time,  and  gave  his  note  for  the  residue  of  $300 
at  three  months,  purposely  making  said  note  payable  to  Moore 
Simpson  alone,  and  not  to  his  order,  and  naming  the  consideration 
thereof  as  land  sold,  in  order  that  he  might  ascertain  whether  the 
unpaid  legacies  aforesaid,  were  charges  on  *the  land,  and  to  [448 
protect  himself  in  case  said  Moore  &iled  to  comply  with  a  promise 
then  made  to  relieve  the  land  from  said  charges  before  January  1, 
1849. 

The  bill  further  states  (among  other  things  not  now  material  to 
be  noticed),  that  said  Moore  had  utterly  failed  to  comply  with  his 
promise  to  satisfy  said  unpaid  legacies,  and  that  thereby  the  com- 
plainant was  in  great  danger  of  suffering  a  serious  loss,  not  only  to 
the  extent  of  said  note  for  $300,  but  for  so  much  more  as  should  be 
necessary  to  satisfy  said  unpaid  legacies,  in  case  the  same  were  held 
to  be  charges  on  the  land  and  he  obliged  to  see  to  the  application 
of  the  purchase  money ;  for  said  Moore  Simpson  was  insolvent,  and 
unable  to  respond  to  a  judgment  against  him,  on  the  covenants  in 
his  deed.  [This  fact  of  insolvency  of  Moore  Simpson,  is  admitted 
by  the  written  agreement  of  the  parties  on  file  in  this  case.] 

That  said  note  had  been  assigned  to  Thomas  Miller,  and  Joseph 
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Andrew  Simpson,  deceased,  died,  so  that  the  second  moiety  of  said 
legacies,  made  payable  six  months  after  her  decease,  would  &11  due 
November  8,  1851. 

At  the  October  term,  1851,  of  the  court  of  common  pleas,  the 
death  of  the  said  Bethiah,  and  the  date  thereof,  was  suggested  upon 
the  record ;  and  at  the  same  term  it  was  made  to  appear  that  on 
August  1, 1851  [the  time  stipulated  for  the  repayment  of  the' $1,600 
loan  made  by  Clyde  to  Moore  Simpson,  as  set  up  in  the  answer  of 
said  Moore],  the  said  Moore  had  settled  with  said  Clyde,  and  that 
Clyde  had  thereupon  reconveyed  said  premises  to  said  Moore ; 
leaving  no  matter  undetermined  between  them,  except  the  question 
of  costs.  At  the  same  time  one  *  William  Miller,  father  of  [450 
said  Thomas  Miller,  and  father-in-law  of  said  Joseph  McCague,  an- 
nounoed  to  the  court,  that  subsequently  to  the  reconveyance  of  said 
estate  by  Clyde  to  Simpson,  he  had  purchased  the  same  of  said 
Simpson  and  taken  a  conveyance  therefor;  but  the  court  not  re- 
garding said  announcement,  proceeded  to  decree  in  substance  that 
said  Moore  Simpson  should  pay  said  unpaid  legacies  by  a  given 
day,  or  in  default  thereof,*  that  execution  should  issue  against  him ; 
and  if  said  execution  were  returned  unsatisfied,  then^  that  said  real 
estate  should  be  sold  for  the  satisfaction  thereof.  And  that  said 
Moore  should  pay  the  costs,  etc. 

Prom  this  decree,  Moore  Simpson  and  Miller  &  Co.  appealed,  and 
upon  the  coming  of  the  cause  into  the  higher  court,  Hanson  and 
wife  and  the  heirs  of  John  Simpson,  deceased,  obtained  leave  to  file 
further  answers  by  way  of  amendment  and  supplement,  setting 
forth  that  on  said  1st  day  of  August,  1851,  the  said  Clyde  had  re- 
conveyed  the  real  estate  described  in  his  bill,  to  said  Moore  Simp- 
son, who  thereupon,  on  the  same  day,  conveyed  the  same  to  one 
William' Miller,  by  deed,  etc.;  that  said  William  Miller,  at  the  time 
of  said  conveyance,  was  aware  of  the  pendency  of  said  suit,  and  of 
all  the  matters  in  controversy  therein ;  that  he  also  knew  that  the 
debts  of  said  Andrew  Simpson,  deceased,  had  long  since  been  paid, 
and  respondent's  legacies  were  unpaid,  and  that  said  real  estate  is 
charged  in  said  Miller's  hands  with  the  payment  of  said  legacies. 

They  also  set  forth  the  death  of  Andrew  Simpson's  widow,  on 
said  May  8, 1851,  and  pray  that  their  answers  may  be  taken  as 
cross-bills,  that  William  Miller  be  made  a  defendant,  that  said 
answers  prayed  to  be  taken  as  cross-bills  may  be  answered,  but  not 
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of  debts  or  legacies,  the 

may  be   inferred.      2 
Binney,  525  j  6  lb.  395 ; 
That  the  words  "  aft 
d,  I  devise  and  bequeatl 
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nothing  of  contrary  import  in  the  will),  chargo  the  estate  with 
the  debts.  2  Story's  Eq.,  sec.  1246 ;  2  Jarm.  512,  et  seq.  That  where 
both  lands  and  personalty  are  devised  to  one  son,  who  is  directed 
to  pay  the  portions  of  the  others  in  money  in  lieu  of  the  land,  there 
is  more  than  a  charge  on  the  personalty.  Tower's  appropriation. 
9  Watts  &  Serg.  103.  That  these  unprovided  children  are  placed  on 
the  footing  of  creditors.  Webb  v.  Webb,  Bernard,  86,  cited  in  1 
Rop.  Leg.  452 ;  Lypet  r.  Carter,  1  Ves.  499 ;  Hassanclever  v.  Tucker, 
2  Binney^  525;  and  cases  there  cited  in  argument  for  plaintiff 
in  error ;  in  this  connection,  vide  the  case  of  Darnman  v.  Rust  et 
al.,  6  Rand.  586.  "  That  where  the  real  estote  is  combined  with  the 
personal,  t.  e.,  where  they  are  made  to  constitute  one  entire  fund, 
the  former  will  be  liable  to  all  the  burdens  of  the  latter,  and  be 
charged  with  the  debts  and  legacies."  1  Rop.  on  Leg.  450,  chap. 
12  cases  cited  j  1  Ves.  jr.  444 ;  Bench  v.  Biles,  4  Mad.  187  ;  Kidney 
V.  Consmaker,  1  Ves.  jr.  436  ;  2  Ves.  jr.  267 ;  Hassanclever  r.  Tucker, 
2  Binney,  525 ;  Wetman  v,  Norton,  6  Bin.  395 ;  McLanahan  v.  Mc- 
Lanahan,  1  Penn.  96 ;  Bank  v.  Donaldson,  7  Watts  &  Serg.  407 ; 
Kelsey  v.  Deyo,  3  Cow.  133.  That  whenever  the  person  directed  to 
pay  the  debts  or  legacies  is  also  the  heir,  or  the  devisee  of  the 
jpealty,  then  the  realty  is  charged  with  the  debts  or  legacies,  unless 
there  is  some  circumstance  (as  a  particular  fund,  or  the  like,  pro- 
vided for  the  purpose)  contained  in  the  will  repelling  the  idea  of  a 
charge  on  the  realty.  2  Jarm.,  chap.  45,  p.  509,  and  the  cases 
therein  cited,  especially  those  on  pp.  524-526,  etc.  That  when  the 
executor  is  directed  to  pay  the  legacies,  the  realty  being  devised  to 
others,  no  charge  is  created ;  but  when  the  executor  is  directed  to 
pay,  and  he  is  also  the  heir  or  devisee  of  the  realty,  then  the  real 
estate  is  charged.  2  Jarm.  523.  That  the  principle  does  not  lie,  as 
some  *have  supposed,  in  the  fact  of  the  devisee  being  the  ex-  [453 
ecutor,  except  in  so  far  as  this  necessarily  includes  the  other  fact, 
that  the  devisee  is  the  same  person  who  is  directed  to  pay  the  lega- 
cies. 2  Story's  Eq.,  sec.  1247a.  That  the  principle  that  where  the 
devisee  is  the  only  person  who  is  directed  to  pay  the  legacies,  the 
realty  becomes  charged  with  the  payment,  overrides  the  presump- 
tion of  intention  to  pay  out  of  the  personalty,  even  though  the  di- 
rection is  to  the  executor,  eo  nominee,  and  that  upon  this  reasoning, 
the  case  of  a  devisee  being  directed  to  pay  the  legacies,  though  not 
named  as  executor,  lies  naked  to  the  operation  of  the  principle  re- 
ferred to.    Morancy  et  al.  v.  Quarles  et  al.,  1  McLean,  194 :  Mc- 
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stands  admitted  that  Moore  Simpson  is  wholly  insolvent,  it  is  evi- 
dent that  their  only  hope  of  obtaining  payment,  depends  upon  their 
snccess. 

1.  The  will  of  Andrew  Simpson  was  made  in  1837,  and  was  evi- 
dently executed  under  the  mistaken  belief  that  it  took  effect  imme- 
diately and  before  his  death.  He  lived  until  October,  1841,  and  his 
wife  until  May,  1851.    Subject  to  the  payment  of  his  debts,  ^neral 


Digiti 


zed  by  Google 


■->^ 


^  :rm 


.^iiSi 


Al 


charges,  and  the  support  of  himself  and  wife,  he  devised  all  his  real  r  yVi|! 

and  personal  property  to  his  son,  Moore  Simpson ;  and  directed  him 
to  pay  to  each  of  his  other  surviving  children,  and  the  representa- 
tives of  one  deceased,  about  an  equal  sum  of  moneys  the  one-half 
in  six  months  ailor  his  own  decease,  and  the  other,  in  six  months 
after  the  decease  of  his  wife. 

♦Now,  it  is  certainly  clear  that  there  is  no  express  charge  [456 
of  these  several  legacies  upon  the  property  devised ;  and  equally 
so  that  it  was  competent  for  the  testator  to  make  them  a  charge  or 
not,  as  he  saw  proper.  But  an  express  charge  was  not  necessary. 
While  the  intention  of  the  testator,  ascertained  from  the  language 
he  has  employed,  and  construed  with  reference  to  the  subjects  of 
his  dispositions  and  the  objects  of  his  bounty  (Lessee  of  Worman 
V.  Teagarden,  2  Ohio  St.  382),  must,  in  this  as  in  other  cases, 
govern  ;  such  intention  may  be  deduced,  as  a  matter  of  inference 
or  implication,  from  all  the  provisions  of  the  will  taken  and  con- 
sidered together.  And  in  cases  like  this,  I  apprehend  the  inten- 
tion to  be  established  is  rather  that  of  placing  the  devisee  in 
certain  relations  to  the  property,  or  under  certain  obligations  in 
respect  to  it,  than  an  actual  contemplation  of  all  the  legal  conse- . 
qnences  resulting  from  such  relations,  or  of  the  manner  of  enforcing 
such  obligations.  These,  the  law  annexes  as  a  part  of  its  own 
system  of  rules;  and  judicial  decisions  furnishing  the  highest  evi- 
dence of  these  rules,  are,  in  such  cases,  much  safer  guides  than  in 
most  cases  arising  upon  the  construction  of  wills. 

But  the  adjudged  cases  must  be  used  with  careful  discrimination. 
The  subject  has  been  often  considered  from  several  different  points 
of  view,  and  with  different  objects ;  and  the  most  numerous  class 
of  cases  in  England  have  been  decided  upon  grounds  so  peculiar 
to  their  system  of  law  as  to  make  them  of  little  value  else- 
where. 

By  the  common  law,  the  real  estate  of  a  deceased  debtor  could 
never  be  reached  by  his  simple  contract  creditors.     The  courts 
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very  early  felt  the  injustice  of  this  rule,  anc 
where  there  was  a  deficiency  of  personal 
slightest  indication  of  intention  in  the  t 
charge  such  debts  upon  the  realty.  In  giv 
it  was  at  first  thought  to  be  necessary  that 
456]  fore  devising  the  lands  sought  to  be  ( 
liis  debtfi  to  be  first  paid;  or  paid  out  of  bis 
lent  expression  to  evince  an  intention  not  1 
his  debts  were  paid.  But  even  this  restrict 
regarded,  and  such  introductory  words  hi 
and  in  Graves  v.  Graves,  8  Linn.  55,  Sir  ] 
the  doctrine  broadly,  that  wherever  the  t 
the  will,  directs  his  debts  to  be  paid,  it  is,  ii 
they  shall  be  paid  in  the  first  instance ;  and 
of  personal  property,  charges  them  upon  th 
has  been  followed  in  several  later  cases 
Jarm.  on  Wills,  519)  correctly  states  the 
be,  that  "  a  general  direction  to  pay  debts  i 
will  contained,  operates  to  throw  them  oi 
tate."  The  better  opinion  is  that  it  operj 
devisee  of  the  land,  but  also  against  the  hi 
is  confined  to  a  disposition  of  the  personal  € 
in  Shalcross  v.  Finden,  3  Ves.  739,  said  h 
opinion,  that  whenever  a  testator  says  that 
that  will  ride  over  every  disposition,  eithei 
dr  devisee." 

And,  although  the  rule  is  subject  to  an 
where  the  testator  has  provided  a  specific  f 
debts,  yet  this  exception  is  confined  within 
Lord  Chancellor  Lyndhurst,  in  Price  v.  N"o 
85,  where  the'testat<jr  had  expressly  bequeath 
sonal  estate,  subject  to  the  payment  of  debts  a 
estate  charged  as  an  auxiliary  fand ;  observii 
had  always  been  desirous  of  sustaining  sue 
fit  of  creditors,  and  that  the  presumption  i 
bo  repelled  by  anything  short  of  a  clear  an 
the  contrary.  Now,  while  this  whole  coi 
fessedly  based  upon  the  intention  of  the  U 
457]  the  language  of  the  will,  it  is  ^imf 
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the  anxiety  of  the  courts  "  to  prevent  men  from  sinning  in  their 
graves,"  by  leaving  their  debts  unpaid,  or,  for  a  more  substantial 
reason,  to  prevent  injustice  to  living  creditors,  has  largely  con- 
tributed to  produce  it,  and  that  in  very  many  cases,  they  have 
compelled  the  testator  to  do  an  act  of  justice,  which  he  had  very 
little  thought  himself  of  doing.  In  this  state,  where  all  debts 
constitute  a  paramount  lien  upon  all  the  property  of  the  testator, 
the  direct  question  could  never  arise ;  and,  as  none  of  the  consider- 
ations which  have  influenced  these  decisions  can  have  any  appli- 
cation to  the  question,  whether  pecuniary  legacies  should  be 
charged  upon  real  property  devised,  it  is  evident  that  these  deci- 
sions would  furnish  very  unsafe  ^ides.  The  distinction  has  been 
taken  by  the  English  courts;  Lord  Macclesfield  (in  Davis  v. 
Gardner,  2  P.  W.  187)  observing,  in  relation  to  lands  descended, 
that,  "  as  plain  words  are  necessary  to  disinherit  an  heir,  so  words 
equally  plain  are  requisite  to  charge  the  estate  of  an  heir,  which 
is  a  disinherison  pro  tanfo;"  and  in  Shalcross  v.  Finden,  supra,  there 
is  said  to  be  '^  no  reason  why  a  specific  devise  should  not  take  ef- 
fect as  well  as  a  pecuniary  one."  The  fact  is,  that,  after  a  con- 
siderable struggle  to  escape  the  imputation  of  inconsistency,  it  is 
pretty  well  setUed  that  a  clearer  manifestation  of  intention  is  re- 
quisite to  charge  the  realty  with  pecuniary  legacies  than  with 
debts ;  and  the  decided  weight  of  authority  there,  as  well  as  the 
undivided  opinion  in  this  country,  is  that  where  it  is  not  expressly 
done,  the  implication  must  be  plainly  and  clearly  deducible,  from 
the  language  of  the  will,  to  have  that  effect.  As  is  said  by  Mr.  Jar- 
man,  ^<  this  distinction  appears  to  have  been  a  natural  consequence  of 
the  extreme  length  which  the  courts  had  gone,  in  holding  debts  to  be 
charged  by  loose  and  equivocal  expressions."  2  Jarm.  on  Wills, 
531.  In  principle,  there  is  little  room  for  doubt  upon  this  subject. 
There  may  be  much  force  in  ascribing  to  a  testator  the  intention 
to  pay  his  debts  before  he  gives  away  any  of  his  property— of  be- 
ing just  before  he  is  generous — ^but,  as  between  the  mere  *ob-  [458 
jects  of  his  bounty,  where  he  has  given  a  pecuniary  legacy,  resting 
upon  and  payable  from  the  personal  fund,  to  one,  and  devised  real 
estate  to  another,  and  the  personal  fund  proves  insufficient,  there 
can  be  no  reason  for  disappointing  the  devisee  rather  than  the 
legatee,  or  for  shifting  the  loss  from  him,  upon  whom  the  law  has 
cast  it,  upon  one  that  the  law  does  not  affect,  until  it  is  made  un- 
mistakably to  appear  that  the  testator  so  intended.    Without  such 
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apply  to  the  present,  but  they  fail  in  application, 
B  cases  like  this  do  not  need  the  aid  of  the  principle 

They  presuppose  a  bequest  of  pecuniary  legacies, 
irection  as  to  the  person  by  whom,  or  the  fund  from 
lall  be  paid,  and  a  subsequent  devise  of  the  residue  of 
nal  property ;  and  they  are  founded  upon  the  iiTo- 
ition  arising,  that  the  testator  intended  to  give  to  the 
rhat  remained  after  satisfying  previous  gifts,  and  in- 
'ge  both  kinds  of  property,  as  he  has  blended  both  in 
i.  In  this  case,  both  kinds  are  blended,  and  the  gift 
>  be  of  the  residue,  after  payment  of  debts,  funeral 
the  support  of  the  widow ;  but  surely  the  inference, 
or  intended  to  give  only  what  remained  aft^r  the  pay- 
es,  is  perfectly  clear,  when  he  haa  imposed  the  pay- 
3  devisee,  and  has  placed  in  his  hands  the  only  ftind 
ey  could  be  paid. 

ings  us  to  the  class  of  cases  which  do,  in  terms  and 
ly  to,  and  conclusively  govern,  this;  and  they  are 
;h  it  has  been  uniformly  held,  that  where  the  real 
sed  to  the  person  who  is  directed  to  pay  the  [460 
jgacy  is  an  equitable  charge  upon  the  property  so  de- 
here  is  something  in  the  will  itself  to  indicate  a  con- 
a  on  the  part  of  the  testator ;  and  this,  even,  although 
also  the  executor,  or  is  the  residuary  legatee  of  the 
3.  Without  entering  upon  a  particular  examination 
i  cases,  it  is  sufficient  to  say  that  the  doctrine  is  sus- 
[)ck  r.  Sparhawk,  2  Vem.  228 ;  Aubrey  v.  Middleton, 
r.  497  ;  Clowdsley  v.  Pelham,  1  Vern.  411 ;  Elliott  v. 
I.  143 ;  Webb  v.  Webb,  Barn.  Ch.  86  ;  Lypet  v.  Carter, 
;  Barker  v.  Duke  of  Devonshire,  3  Meriv.  310 ; — and 
led,  as  to  justify  Mr.  Jarman  in  affirming  that  this 
^  has  always  been  held  sufficient  to  charge  the  real  es- 
1.  on  Wills,  533. 

cases  in  this  country,  that  of  Harris  v.  Fly,  7  Paige 
>st  expressive  in  point,  and  deserves  special  attention. 
■sy  arose  between  pecuniary  legatees  and  a  purchaser 
n  of  the  lands  of  the  devisee.  Nicholas  Drum  de- 
s  to  his  son  Aaron  Drum,  and  also  made  him  a  resid- 

He  then  gave  to  each  of  his  two  daughters  81,000,  to 
i  son,  the  devisee,  in  six  equal  annual  payments. 
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The  chancellor  held  the  legacies  an 
real  estate  devised ;  and  after  a  very 
the  question,  his  conclusion  is  thus  sta 
am  ination  of  the  authorities,  I  am  satisi 
devised  upon  condition  to  pay  the  Icgac 
devisee  to  pay  the  legacy,  in  respect  to 
and  because  that  real  estate  has  thus  be 
is  in  equity  chargeable  with  the  pay 
there  is  something  in  the  will  to  rebut 
from  which  it  can  be  inferred  that  the  i 
461]  the  estate  devised  from  that  c 
Hardy,  6  Cow.  333;  and  1  McLean, 
course  of  decision  upon  this  subject,  1 
perhaps  to  except  fi^m  the  remark,  1 
the  constructions  of  the  will  of  John  P 
Denn,  10  Wheat.  204.  It  was  attemptc 
legacies  a  charge  upon  the  land,  for  the 
vise  without  words  of  limitation  to  an 
settlement  of  the  question  had  very  litl 
decision  of  the  case ;  and  it  seems  to  b 
consideration,  and  without  any  allusior 
between  legacies  which  are  not,  and  t 
be  paid  by  the  devisee.  In  no  event,  < 
to  weaken  the  force  of  the  general  cui 
the  doctrine  is  supported,  or  the  stroi 
founded. 

In  this  case,  Moore  Simpson  is  direct 
the  other  children  of  the  testator,  in  ree 
to  him,  and  because  the  testator  has  gi 
which  to  pay  them.  No  attempt  is  n: 
doubtful  liability.  The  liability  is  mc 
imposed ;  and  the  only  question  is,  hou 
the  legatees  trust  to  his  personal  respor 
upon  the  property  devised  ?  The  tesi 
that  they  should  have  such  lien,  and  it 
guage  of  the  will,  any  positive  indica 
tended  to  provide  for  it.  But,  in  our  o 
"We  are  entirely  satisfied  that  reason  ar 
judged  cases,  mark  a  plain  line  of  dist: 
the  property  devised  is  sought  to  be  re^ 
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jonal  fund,  or  in  exoneration  of  that  fund,  and  cases 
levisee  is  required  to  pay  the  legacy,  as  a  part  considera- 
property.  In  the  one  case,  it  must  appear  to  have  been 
m  of  the  testator  to  crdate  the  burden ;  and  this  inten- 
be  so  clearly  shown  as  to  convince  the  court,  that  [402 
foresaw  and  contemplated  the  charge,  and  intended  to 
it.  To  declare  the  charge  established,  without  such  clear 
would  be  to  encounter  the  hazard  of  doing  injustice  to 
and  defeating  the  wishes  of  the  testator, 
lier,  it  is  enough  that  the  devisee  stands  charged  with 
it  of  the  legacy  on  account  of  the  devise ;  and  the  law 
es  a  lien  upon  the  estate  devised,  unless  it  appears,  with 
ictness,  that  the  testator  intended  to  deprive  the  legate© 
rity.  This  can  do  no  possible  injustice  to  the  devisee, 
uired  to  pay  no  more  than  the  testator  has  positively 
id  he  has  voluntarily  assumed ;  and  it  is  very  often  nec- 
irevent  the  grossest  injustice  to  the  legatees,  and  the 
►lence  to  the  intention  of  the  testator,  by  leaving  them 

b  might  not  be  difficult  to  place  the  lien  upon  much 
though  not  more  satisfactory,  grounds.  When  Moore 
cepted  the  devise,  and  took  possession  of  the  estate,  he 
[)lutely  bound  to  pay  these  legacies,  as  a  part  of  its  pur- 
The  testator  intended  he  should  have  the  property 
paying  so  much  of  a  consideration  for  it.  If  he  had 
itle  by  deed,  an  undoubted  equitable  lien  for  these  pay- 
d  have  attached ;  and  I  am  wholly  unable  to  see  how  a 
iting  upon  the  broad   foundations  of  justice  and  con- 

I  which  will  not  permit  one  to  keep  the  estate  of  another 

II  consideration  is  paid  (2  Story's  Eq.,  sec.  1219),  can  be 
jpend  upon  the  manner  in  which  the  title  is  derived, 
ir  the  lien  in  this  case,  might  rest  upon  this  doctrine  or 
res  a  strong  support  from  the  analogy;  and  I  think  it 
that  the  actual  knowledge  and  contemplation  of  such  a 
testator,  are  no  more  important  to  its  existence,  than  in 
a  vendor  of  real  property. 

harge  being  established,  there  is  very  little  difficulty 
ig  of  the  remaining  question.  It  is  certain,  that  [463 
pson  was  invested  with  power  to  sell  the  property  de- 
im.  485 ;  4  Myi.  &  Cra.  264 ;  1  Kee.  559),  and  that  no 
..  IV— 25  385 
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charge.  2  Sagd.  on  Vend.  39 ;  Watkins  t;.  Cheeck,  2  Sim.  &  Stu. 
199;  Wormley  v.  Wormley,  8  Wheat.  421 ;  Gardner  i7.  Gardner,  3 
Mason,  178. 

Kow,  at  the  time  Miller  made  his  purchase  he  was  tally  aware, 
not  only  in  fact,  but  from  the  notice  furnished  by  the  lis  pendens, 
that  the  legacies  were  not  paid,  and  that  no  part  of  the  money  re- 
ceived from  Clyde  had  been  applied  to  that  purpose.  While  he  ad- 
vanced his  money  to  pay  off  Clyde,  and  denied  the  existence  of  any 
lien  in  &vor  of  the  legatees,  he  participated  in  the  breach  of 
trust,  and  after  finding  himself  mistaken  as  to  the  lien,  he  stands 
upon  no  ground  to  insist  that  it  has  been  discharged. 

We  are  therefore  of  opinion  that  the  property  is  still  charged 
with  the  payment  of  these  legacies,  and  shall  decree  accordingly. 

Judos  Thubhan,  having  been  of  counsel^  did  not  sit. 


Lessee  of  Adam  C.  Fobd  v,  Henbt  Langbl  et  al. 

The  grantee  or  heir  of  one  protected  from  the  operation  of  the  statutory  bar,  is 
entitled  to  the  full  benefit  of  that  protection,  and  may  bring  a  suit  within 
the  same  time,  and  to  the  same  effect,  as  though  no  change  of  ownership 
had  occurred,  and  the  suit  was  prosecuted  in  the  name  and  for  the  benefit 
of  the  original  owner. 

^An  action  can  not  be  maintained,  on  the  demise  of  husband  and  wife,  [465 
after  the  statute  has  run  for  the  full  period  against  the  husband,  while  the 
coverture  continues. 

Ejectment  ;  reserved  in  Fairfield  county. 

The  case  is  sufficiently  stated  in  the  opinion  of  the  court 

John  T,  Brazee,  for  plaintiff. 
S.  H.  Hiuiter,  for  defendant. 

Banney,  J.  It  appears  from  the  agreed  statement  of  facts,  upon 
which  this  cause  is  submitted  to  the  court,  that  the  lands  in  con- 
trovei-sy  were  patented  to  the  heirs  of  John  Dodge,  on  the  12th  of 
July,  1802.    These  heirs  were  five  in  number,  one  of  whom,  Theo- 

387 


Digiti 


zed  by  Google 


Digiti 


zed  by  Google 


r 


DBCEMBEE  TEBM,  1853.  466 

Lessee  of  Ford  v,  Langel  et  al. 

on  the  demise  of  hnsband  and  wife,  after  the  statute  has  ran  for  the 
ftill  period  against  the  husband,  while  the  coverture  continues.    It 
would  hardly  be  supposed  that  their  grantee  occupied  a  better 
position,  and  that  case  is,  therefore,  decisive  of  this. 
Judgment  must  be  entered  for  the  defendant. 
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Jacob  Aultfatheh  v.  The  Stats  of  Ohio. 

An  information  npon  section  4  of  the  act  to  provide  against  the  evils  resulting 
firom  the  sale  of  intoxicating  liquors,  is  defective  if  it  does  not  show  that 
the  place  where  the  liquor  was  sold,  was  a  place  of  public  resort  This  fact 
is  sufficiently  shown  if  the  place  is  described  as  either  a  tavern,  eating- 
house,  bazaar,  restaurant,  grocery,  or  coffee-house,  because  each  of  these^ 
names  is  used  in  the  act,  and  each  of  them  does,  ex  vi  termini,  import  a 
place  of  public  resort  But  it  is  otherwise  if  the  place  is  merely  called  a 
''room;"  for,  although  that  word  is  also  used  in  the  act,  it  does  not,  ex  vi 
iermini,  describe  a  place  of  public  resort,  and  that  it  is  so  must  be  averred. 

An  information  upon  section  2  of  the  act,  is  insufficient  if  it  does  not  aver  that 
the  seller  knew  the  buyer  was  a  minor. 

A  complaint  before  a  justice  of  the  peace  for  a  violation  of  section  4  wihf,  does- 
not  authorize  an  information,  in  the  probate  courti  npon  any  other  aeo* 
tion. 
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ror  to  the  probate  court  of  Belmont  county, 
sufficiently  appears  in  the  opinion  of  the  court.    [468 

r>son,  for  plaintiff  in  error, 
tomey -general,  for  the  state. 

C.  J.  The  plaintiff  in  error  was  convicted  and  sen- 
)  probate  court  of  Belmont  county,  upon  an  informa- 
ig  two  counts ;  by  the  first  of  which  he  was  charged 
>er  of  a  room  where  intoxicating  spirituous  liquors 
violation  of  law,"  and  by  the  second  of  which  he  was 
selling  intoxicating  liquors  to  a  minor.  To  reverse 
)e  prosecutes  this  writ  of  error,  and,  among  other  as- 
leges  that  the  information  is  defective  in  this,  that 
nt,  which  is  upon  section  4  of  the  act  to  provide 
7ils  resulting  from  the  sale  of  intoxicating  liquors,  is 
3cause  it  does  not  aver  that  the  "room  "  where  the 
sold  was  a  place  of  public  resort ;  and  that  the  second 
is  upon  section  2  of  the  act,  is  defective,  because  it  is 
hat  the  seller  knew  the  buyer  was  a  minor.  And  to 
s  further  objected  that  the  complaint  before  the  jus- 
ice,  and  upon  which  the  plaintiff  in  error  was  recog- 
•  a  violation  of  section  4  of  the  act  only, 
ire  as  stated  in  these  assignments;  and  as  to  the  law, 
objections  are  fully  sustained  by  the  decision  in  Mil- 
hio  St.  475 ;  and  the  last  objection  is  supported  by  the 
Gates  and  Goodno's  case,  3  Ohio  St.  293.  From  those 
nounced  afler  full  argument  and  much  consideration, 
lion  to  depart,  and  consequently  the  judgment  in  this 
reversed.  ^ 

proper  however  to  add,  lest  the  generality  of  the  lan- 
I  Miller's  case  might  lead  to  misapprehension,  that  the 
3lace  where  the  liquor  was  sold  was  a  place  of  public 
cjiently  averred  if  it  is  described  as  either  a  tavern, 
bazaar,  restaurant,  grocery,  or  *coffee-house,  [469 
of  these  names  is  used  in  the  act,  and  each  of  them 
mmi,  import  a  place  of  public  resort.  But  it  is  other- 
lace  is  merely  called  a  "room;"  for,  although  that 
used  in  the  act,  it  does  not,  ex  vi  termini^  describe  a 
c  resort,  and  that  it  is  so  must  be  averred. 

Judgment  reversed. 
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On  the  10th  day  of  July,  the  final  entry  on  the  journal  as  fol- 
lows :  "  And  the  court  adjourned  sine  die.^* 

The  defendant  executed  his  undertaking  for  his  appeal  with  good 
and  sufficient  sureties,  which  was  approved  and  filed  on  the  2d 
day  of  August,  A.  d.  1854,  within  thirty  days  of  the  last  adjourn- 
ment, but  more  than  thirty  days  after  the  first  adjournment. 

The  law  provides,  52  Ohio  Laws  10,  sec.  5:  "  That  whenever  the 
-state  of  business  in  any  of  the  courts  of  common  pleas  [in  the  5tli 
district]  is  such  as  to  render  it  necessary,  such  court  shall  have 
power  to  appoint  and  hold  an  additional  term  lor  the  purpose  of 
completing  the  business  of  any  regular  term  upon  notice  thereof 
being  entered  upon  the  journals." 

Swayne  &  BabcTy  and  Oalloway  &  Matthews^  in  support  of  the 
motion  to  quash  the  appeal. 

I.  If  the  "additional  and  adjourned  term  "  was  a  part  and  con- 
tinuation of  the  term  at  which  the  judgment  was  entered,  then  the 
Appeal  bond  was  filed  in  time,  otherwise  not.  Constitution,  art.  4, 
sec.  3 ;  52  Ohio  L.  10,  sec.  5 ;  Swan's  new  Stat.  107,  sec.  2. 

II.  *If  it  was  a  mere  continuation  of  the  regular  term,  then,  [471 
in  contemplation  of  law,  the  common  pleas  courts  were  in  session  in 
two  counties  of  the  same  subdivision — Madison  and  Franklin — at 
the  same  time ;  which  is  not  constitutional.  Cons.,  art.  4,  sec.  3.  It 
follows,  that  the  regular  term  in  Franklin  ended  when  the  law  re- 
quired the  term  in  Madison  to  begin.  Gregg  r.  Cook,  Peck,  82 ; 
Garner  v.  Carral,  7  Geyer,  365. 

III.  The  language  of  the  act  is,  "  an  additional  term  for  the  pur- 
pose of  completing  the  business  of  any  regular  term."  Nothing  is 
said  of  an  adjourned  term.  The  use  of  the  word  "  adjourned  "  in  the 
order  of  the  court,  was  from  carelessness,  or  accident.  The  word 
is  mere  unmeaning  surplusage.  Now  the  order  shows  that  the  court 
was  acting  under  the  statute,  for  it  limits  the  business  to  be  done  in 
July,  as  the  statute  limits  the  business  of  an  additional  term. 
Ilenco,  as  the  statute  contemplates  a  distinct  term,  the  court  must 
be  held  to  have  done  so.  The  court  has  no  power  to  so  limit  the 
business  of  any  part  of  a  regular  term,  whether  held  before  or  after 
an  adjournment. 

Henry  C.  Noble,  against  the  motion. 

I.  We  admit  that  <*an  additional  term"  is  different  from  an  ad-, 
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joamed  term ;  that  an  adjonmed  term  is  the  continaance  by  adjourn- 
ment of  the  same  term.  5  Mass.  535.  An  additional  term  is  an 
independent,  separate  term.  If,  therefore,  the  court  find  this  "  an 
additional  term,"  the  motion  should  be  sustained ;  if  "  an  adjourned 
term,''  or  an  adjournment  of  the  June  term,  then  should  the  motion 
be  overruled. 

II.  We  maintain  that  every  court  has  the  right  to  control  its  own 
sessions,  unless  expressly  prohibited  by  law ;  and  that  in  pursu- 
ance of  that  right  they  may  adjourn  not  only  from  day  to  day,  but 
from  one  day  to  a  distant  day  specified. 

In  The  Mechanics'  Bank  of  Alexandria  v.  Withers,  6  Wheat.  106, 
C.  J.  Marshall  says : 

"The  sole  question  in  this  case  is  whether  the  adjournment 
472]  *from  the  16th  of  May  until  the  fourth  Monday  in  June  was 
a  continuation  of  the  April  term,  or  constituted  a  distinct  term. 

"  There  being  nothing  in  any  act  of  Congress  which  prevents  the 
courts  of  the  district  ^om  exercising  a  power  common  to  all  courts,  that 
of  adjourning  to  a  distant  day,  the  adjournment  on  the  16th  day  of 
May  to  the  fourth  Monday  in  June  would  be  a  continuance  of  the 
game  term,  unless  a  special  act  of  Congress  expressly  enabling  the 
courts  of  the  district  to  hold  adjourned  sessions,  may  be  supposed 
to  vary  the  law  of  the  case." 

In  that  case  the  court  decided  that  a  law  enabling  the  court  to 
hold  "  an  adjourned  session  "  was  simply  an  affirmance  of  the  com- 
mon-law power  above  mentioned,  as  an  adjourned  session  meant 
"  the  same  session  with  that  at  which  the  adjournment  was  made," 
and  therefore  did  not  affect  the  question.  . 

III.  That  the  order  of  June  26  was  out  of  abundant  caution,  and 
not  to  appoint  an  additional  term  under  the  statute.  That  this  is 
evident  by  the  using  of  the  words  "  and  an  adjourned  term "  to 
qualify  the  words  additional  term ;  and  we  infer  this  from  the  jour- 
nal entry  at  the  end  of  the  26th  June  and  beginning  of  the  5th  of 

.  July  sittings ;  as,  also,  from  the  fact  that  the  general  order  of  con- 
tinuance was  not  made  until  July  7. 

IV.  We  think  that  the  order  entered  on  June  26  does  not  affect 
the  general  power  of  the  court  to  adjourn  its  sessions  for  any  length 
of  time,  by  an  adjournment  to  a  fixed  day,  which  it  did,  as  appears 
by  the  journal  entries. 

Y.  The  constitution,  section  3,  article  4,  authorizes  two  sittings 
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at  once  in  the  district,  and  therefore  in  the  same  subdivision,  if  two- 
sittings  were  held  at  once  in  Madison  and  Franklin  counties. 

Thu&man,  C.  J.  The  judges  of  the  courts  of  common  pleas  are 
judges  of  their  respective  districts,  and  not  of  the  mere  subdivisions 
thereof  The  subdivision  of  the  districts  is  for  election  purposes 
merely.    Const.,  art  4,  sec.  3. 

There  is  nothing  in  the  constitution  that  forbids  the  holding  of 
♦common  pleas  courts  in  different  counties  of  a  subdivision,  [473 
at  the  same  time. 

Courts  are  not  limited,  in  their  power  of  adjournment,  to  an  ad- 
journment from  one  day  to  the  succeeding  day.  They  have  an  in- 
herent power  to  adjourn  to  a  more  distant  day,  when  not  restrained 
by  the  constitution  or  statute  law ;  and  there  is  no  such  restraint 
upon  the  common  pleas  courts  in  Ohio.  6  Wheat.  106.  When  this^ 
pow^r  is  exercised,  the  sitting  after  the  adjournment  is  a  prolonga- 
tion of  the  regular  term,  and,  in  contemplation  of  law,  there  is  but 
one  term.  6  Wheaton,  supra.  But  the  "additional  term,"  pro- 
vided for  by  section  5  of  the  act  of  January  31,  1854  (52  Ohio  L^ 
10),  is  a  distinct  term,  and  not  a  prolongation  of  a  regular  term. 

When  the  journal  entries  leave  it  doubtful  whether  it  was  in- 
tended to  appoint  an  "additional  term,"  under  said  section,  or 
merely  to  adjourn  the  regular  term  to  a  distant  day,  the  former 
construction  ought  to  be  preferred,  since  adjournments  to  a  distant 
day  are,  in  general,  highly  impolitic,  and  ought  not,  except  for  very 
weighty  and  special  reasons,  to  take  place.  In  this  case,  the  limita- 
tion upon  the  business  tp  be  transacted  at  the  July  sitting,  contained 
in  the  order  appointing  that  sitting,  shows  that  a  distinct  term,  under 
the  statute,  was  intended. 

An  appeal  bond  executed  more  than  thirty  days  after  the  regular 
tton  at  which  judgment  waa  rendered,  but  within  thirty  days  after 
an  "  additional  term/'  held  under  said  statute,  is  not  within  the  timer 
required  by  law. 

Appeal  quashed, 
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Lim  in  consequence  of  the  negligence  in  the  premises  of  the  de- 
fendants, which  charge  the  court  refused  to  give,  but  charged  the 
jury  that  the  defendants  were  under  no  legal  obligation  to  fence 
in  their  railroad,  and  their  omission  to  do  so  did  not  constitute 
negligence  on  their  part  for  which  the  plaintiff  could  recover  in 
this  action ;  that  the  plaintiff  had  a  right  to  permit  his  cattle  to 
run  at  large  upon  the  public  highway,  and  if  he  so  permitted 
them  to  run  at  large,  or  permitted  them  to  run  at  large  on  other 
uninclosed  land  adjoining  the  railroad  of  the  defendants,  and  in 
consequence  thereof  they  went  upon  the  track  of  defendants'  rail- 
road, and  were  on  said  track  at  the  time  of  the  injury  complained 
of,  and  plaintiff  omitted  to  restrain  them  from  going  upon  said 
track,  the  plaintiflF  was  not  thereby  chargeable  with  negligence 
which  would  prevent  him  from  recovering  damages  in  this  case, 
although  the  jury  should  find  that  the  injury  was  not  intention- 
ally done  by  the  defendants;  that  if  the  injury  was  the  immediate 
consequence,  in  whole  or  in  part,  of  the  plaintiff's  negligence,  he 
could  not  recover  of  the  defendants  for  any  negligence  on  their 
part  except  gross  negligence;  that  the  question  for  the  jury  to 
determine  was  whether,  under  all  the  circumstances  of  the  case, 
the  defendants  exercised  reasonable  and  proper  care  in  running 
their  engine  to  avoid  injury  to  the  cattle  of  the  plaintiff;  that 
there  was  no  rule  of  law  that  required  the  defendants  to  stop  their 
engine  or  check  its  speed,  to  avoid  injury  to  the  Cattle  of  the 
plaintiff,  unless  that  was  required  to  be  done  by  the  use  of  reason- 
able and  proper  care  on  their  part ;  that  in  determining  whether 
the  defendants  did  use  reasonable  and  proper  care  in  this  case 
*they  should  take  into  consideration  all  the  circumstances  of  [476 
the  case,  as  well  the  conduct  of  the  plaintiff  in  permitting,  if  he 
did  so,  his  cattle  to  run  at  large  and  be  upon  the  track  of  the  de- 
fendants' road,  as  the  nature  and  impoHance  of  the  defendants^ 
business,  and  the  inconvenience  and  loss  to  which  they  might  be- 
subjected  from  having  the  progress  of  their  trains  obstructed  by 
cattle  upon  the  track  of  their  road ;  and  if,  upon  the  whole  case, 
they  should  be  satisfied  that,  at  the  time  of  the  injury  in  question, 
the  defendants  did  use  reasonable  and  proper  care  to  avoid  com  - 
mitting  the  injury,  they  must  return  a  verdict  for  the  defendants; 
but  if  they  should  find  that  the  defendants  did  not  exercise  such 
reasonable  and  proper  care,  and  thereby  caused  the  injury  com- 
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plained  of,  they  must  give  the  plaintiff  a  ^ 
ages  as  they  should  think  reasonable. 

The  jury  having  found  for  the  plaintifl 
for  a  new  trial,  upon  the  ground,  and  for  t 
requested,  of  error  in  the  charge  of  the  cou 
overruled,  the  defendants  excepted. 

The  refusal  to  instruct  the  jury  as  reqi 
tions  given,  are  assigned  for  error. 

Bishop^  Backus  dh  Noble,  and  A.  D.  Clark^ 
S,  Burke,  for  defendant  in  error. 

Thurman,  C.  J.  The  common-law  do< 
-owner  of  domestic  animals,  not  unruly  or  < 
upon  his  own  premises,  and  makes  him  i 
them  to  run  at  large,  and  they  go  upon  1 
another,  is  not  the  law  of  Ohio,  being  incoi 
law,  and  contrary  to  the  common  usage  thi 
in  this  state. 

The  remote  negligence  of  the  plaintif 
recovering  for  an  injury  to  his  property 
477]     *the  negligence  of  the  defendant, 
plaintiff  that  defeats  a  recovery  must  be  ; 
injury. 

Suffering  domestic  animals  to  run  at  li 
they  stray  upon  an  uninclosed  railway  trac 
by  a  train,  is  not,  in  general,  a  proximate 
hence,  although  there  may  have  been  some  i 
permitting  the  animals  to  go  at  large,  such 
remote  cause  of  the  loss,  it  will  not  prevent 
railroad  company,  the  value  of  the  animal 
of  their  death  was  negligence  of  the  compai 
ing  the  train. 

The  bare  fact  that  a  railway  is  uninclose- 
requiring  it  to  be  fenced,  does  not,  in  gen 
company  liable  to  pay  for  animals  strayii 
killed  by  a  train — such  want  of  fencing  I 
remote  cause  of  the  loss. 

The  paramount  duty  of  a  conductor  of  i 
the  safety  of  the  persons  and  property  in 
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which,  it  is  his  duty  to  use  reasonable  care  to  avoid  unnecessary  in- 
jury to  animals  straying  upon  the  road. 

See  Kerwhacker  v.  The  C,  C.  &  0.  R.  R.  Co.,  3  Ohio  St.  172 ;  The 
C,  H.  &  D.  R.  R.  Co.  V,  Waterson  and  Kirk,  ante;  Trow  r.  The  Ver- 
mont Central  R.  R.  Co.,  24  Vt.  487. 

Judgment  affirmed. 


Cheadlb  r.  This  Statb. 


On  the  trial  of  an  information  for  selling  spirituons  liquors  not  inspected,  the 
state  is  bound  to  give  some  evidence  in  support  of  the  negative  averment. 

It4B  error  to  charge  the  jury,  *'  that  the  state  is  not  required  to  prove  that  tho 
liquor  was  not  inspected;  that,  on  the  state's  proving  a  eale,  the  defendant 
is  required  to  prove  that  the  liquor  was  inspected." 

*Ereoe  to  the  probate  court  of  Morgan  county.  [478 

The  facts  of  the  case  and  the  questions  involved  are  ftiUy  stated 
in  the  opinion  of  the  court. 

John  E.  ffanna,  for  plaintiff  in  error. 

jET.  8.  Babinson  (prosecuting  attorney),  and  attorney-general,  for 
the  state. 

Ranney,  J.  The  plaintiff  in  error  was  prosecuted,  under  section 
1  of  the  act  of  May  1, 1854,  "  to  prevent  the  adulteration  of  alcholio 
liquors"  (Swan's  Rev.  Stat.  479a),  for  selling  a  quantity  of  spirit- 
uous liquors  which  had  not  been  inspected.  The  information  con- 
tained the  necessary  negative  averment,  and  the  only  question  pre- 
sented is,  whether  the  state  was  bound  to  offer  any  proof  in  its 
support.  The  court  below  held  that  it  was  not;  that  upon  proof  of 
a  sale,  the  burden  was  cast  upon  the  accused  t^  show  that  the  liquor 
had  been  inspected.  The  question  is  not  without  difficulty,  bat 
upon  careful  consideration,  a  majority  of  the  court  are  of  opinioa 
that  the  court  erred  in  this  ruling. 

It  is  perfectly  well  settled,  that  the  indictment  or  informatioH 
must,  in  all  cases,  contain  the  negative  averment ;  and  there  is  no 
doubt,  as  a  general  rule,  that  some  proof  must  be  given  to  sustaiA 
itj  where  the   round  of  action  resto  upon  such  negative  allegation ; 
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rers,  16  Ohio,  547;  Brown  r.  Webb,  20  Ohio, 
assim. 

lession  is  taken  under  such  mortgage  from 

valid  80  as  to  protect  the  property  from 

vho  have  not  levied,  and  subsequent  pur- 

e  point  was  settled  in  Brown  v.  Webb,  20 

n  a  mortgage  that  future-acquired  property 
urity  for  the  mortgage  debt,  is  an  executory 
le  parties,  and  under  it  the  creditor  may 
>  his  possession,  and  hold  it  for  his  security 
r  his  debtor.  Whenever  the  creditor  does  so 
before  it  has  been  levied  on  or  sold,  he  may 
agreement  hold  it  against  all  persons.     13 

Y  agreement  of  the  owner  in  such  case,  is  a 

,  so  that,  when  the  creditor  does  take  posses- 

lawfully  under  the  agreement,  of  one  then 

power,  and  this  makes  the  lien  good.    Moody 

le  mortgage  per  se,  might  not  cover  subsequent 
and  though  Chapman  at  the  time  claimed 
:)rtgage  alone,  yet  if  he  took  possession  with 
the  purpose  of  securing  his  debt,  that  would 
ge  or  mortgage  effectual  against  all  persona 
ind  creditors  with  levy.    Bowley  v.  Eice,  11 

right  to  the  goods  in  question  does  not  de- 
>f  the  mortgage.  If  it  be  void,  then  Marviui 
2,  had  the  absolute  disposing  power  of  the 
ersons.  In  the  exercise  of  *this  power  [483 
id  before  the  rights  of  any  creditors  had  at- 
n  good  faith  to  Chapman,  either  by  way  (as 
roice  would  seem  to  imply)  of  absolute  pay- 
their  value  of  his  indebtedness  to  Chapman, 
for  the  payment  thereof.  In  the  former  case 
rse  is  beyond  question.  In  the  latter  case  it 
ecation  of  the  common  law  accompanied  by 
iially  beyond  question.    2  Kent  Comm.  577 ; 
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Story  on  Bail.  291 ;  5  John 
343,  344. 

Id  any  aspect  of  the  ca8( 
its  possession  would  seem  t 
should  be  affirmed. 

Edward  Oviatt,  for  defen 

Kennon,  J.  Chapman,  t 
of  replevin  against  Weimei 
peace,  for  some  goods  of  th< 
in  his  favor.  The  case  wae 
of  common  pleas,  and  then 
and  judgment  again  rendei 

The  defendants  took  the 
court  of  Summit  county,  ai 
was  reversed  and  a  new  tri 
petition  in  error,  filed  in  th 
judgment  of  the  district  co 

Upon  the  trial  of  the  cae 
in  favor  of  Chapman,  and  s 
was  overruled  by  that  cou 
exceptions  was  tendered  to 
which  it  appears  "  that  Ira 
484]  groceries  in  1852,  so 
that  of  this  sum,  $500  was 
idue,  of  $174.73,  Marvin  gt 
payable  in  one  year,  wit! 
made  with  money  borrowe 
tioner,  and  for  which  Marv 
demand ;  that  on  the  2d  < 
stepson  of  Chapman)  exec 
of  his  then  stock  of  goods, 
secure  the  payment  of  the 
against  his  liability  as  sure 

There  was  a  clause  in  thj 
possesswn  of  the  stock  of  gooi 
ever  Chapman  might  see  pi 
This  mortgage  was  duly  fil 

On  Friday,  the  17th  of  < 
sold  the  property  in  controv 
404 
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ne  day.  The  goods  thus  sold  were  of  the  value  of 
were  by  Marvin  taken  into  his  grocery. 
p-,  the  18th  of  December,  1852,  Chapman  went  into 
iry  and  demanded  of  him  payment  of  the  $500  note 
in  declared  his  inability  to  pay.  Chapman  then  said 
9  business  had  not  been  going  to  suit  him,  and  he 
take  charge  of  it  himself  To  which  Marvin  replied, 
>  ahead,'*  and  turned  round  and  left  the  grocery,  and 
until  the  next  day.  Chapman  remained  in  the  gro- 
he  19th  commenced  taking  an  invoice  of  the  goods, 
present  and  aiding  in  taking  the  invoice,  which  was 
til  Monday,  December  20, 1852.  The  particular  goods 
re  invoiced  on  the  19th  of  December.  It  does  not 
lapman  had  any  knowledge  of  the  purchase  of  the 
Weimer  and  Steinbacher,  *until  they  were  [485 
ing  the  invoice  on  the  19th,  the  day  after  Chapman 
session. 

and,  as  we  understand  the  facts  of  the  case,  before 
M  fully  completed,  Marvin  told  Weimer  and  Stein- 
ight  take  the  goods,  and  went  before  a  justice  of  the 
ifessed  judgment  for  the  amount  due,  then  being 
they  caused  the  goods  to  be  levied  on  by  a  consta- 
their  judgment ;  and  Chapman  afterward  replevied 

ed  before  the  court  of  common  pleas  by  the  defend- 
;hat  a  new  trial  ought  to  be  granted,  upon  the  ground 
'  sale,  or  chattel  mortgage,  gave  to  Chapman  no  lien 
he  title  to  which  was  acquired  by  Chapman  after  the 
le  mortgage ;  and  that  such  mortgages  are  void,  at 
b  creditors  and  purchasers,  so  far  as  the  subsequently 
iy  is  concerned. 

ge  not  only  undertakes  to  convey  to  Chapman  the 
hand,  but  all  the  goods  that  Marvin  might  thereafter 
it  authorizes  Chapman  at  any  time  thereafter,  when 
proper  to  do  so,  to  take  possession  of  not  only  the 
ned  by  Marvin,  but  those  which  he  might  subsequently 

fely  said  that  Chapman  did  not,  by  the  mere  ezecu- 
ortgage,  acquire  any  legal  title  to,  or  lien  on,  such 
acquired  property.    But  when,  after  the  execution  of 
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),  and  ailer  the  mortga^ 
ed  by  him,  nor  in  his  ] 
Q  of  the  mortgage,  he  ( 
lb  property,  and  actual 
r  diflPerent  question  aris 
e  of  Moody  v.  Wright 

subject,  says:  "A  sti 
11  be  holden  as  security 
ry  agreement  of  such 
whom  it  is  made  may, 
1,  when  it  comes  into  e 
lis  debtor,  and  hold  it  ] 
ake  it  into  his  possess 
r  the  same,  or  any  aliei 
reement,  may  hold  the 
^  he  has  no  title  to  th( 
d  the  possession  thus 
debtor  authorizing  it),  i 
ftlid  lien  or  pledge.  T 
;h  case  is  a  continuing 

take  possession  under 
'  one  having  the  dispoe 
f,  however,  before  takir 
ary  to  give  vitality  to  t" 
perty,  an  attachment 
for  completing  the  lien 
delivering  this  opinion 
personal  property,  anc 
•tgagee  may  himself  U 
pty,  and  thereby  acquii 
b  having  the  property  £ 
[t  is  not  necessary  in  the  < 
to  that  extent,  for  we  tl 
11  warranted,  from  the 
erty  in  controversy  wat 
mortgagor,  and  that  h( 
•operty  before  the  invc 

not  like  the  case  of 
7alu6  has  to  be  ascertai 
eement,  a  continuing  exi 
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whole ;  and  although  tho  mortgagor  had  a  right  to 
the  purpose  of  making,  or  seeing  made,  the  inventor 
yet,  when  *the  mortgagee  demanded  the  goods  in  the 
and  the  mortgagor,  in  pui-suanco  of  the  stipulation 
ment,  said  to  him,  "  Very  well,  go  ahead,"  and  left  t 
in  substance  said  take  possession,  and  it  amounted  tc 
livery,  as  the  mortgagee  did  then  take  possession. 

We  are  aware  that  Marvin  states,  in  his  depositio 
sidered  he  had  still  a  right  to  give  the  goods  to  the  d 
this  was  nothing  more  than  the  expression  of  an  opi 
we  think,  he  mistook  his  rights. 

It  is  claimed,  however,  that  Chapman  obtained  th< 
these  goods  by  force  from  Marvin,  and  that  he  kne 
had  but  lately  acquired  title  to  them  and  had  not  p2 
ants.  This  may  be  all  true,  but  there  is  very  little  il 
tending  to  establish  any  such  facts,  and  we  can  not 
that  the  court  of  common  pleas  erred  in  not  grantii 
for  such  reasons. 

Upon  the  whole,  therefore,  we  think  the  common 
err  in  refusing  to  grant  a  new  trial,  and  that  the  dit- 
err  in  reversing  the  judgment  of  the  common  pleas. 

The  judgment  of  the  district  court  is  therefore 
costs,  and  the  judgment  of  the  common  pleas  affirme 


WooDWOETH  V.  The  Statb. 


An  information  founded  npon  section  1  of  the  act  to  prevent  th 
alcoholic  liqaors  (Swan's  Rev.  Stat.  479a),  must  contain  tl 
tion,  that  the  liquors  sold  were  not  inspected. 

It  is  not  sufficient  to  aver  that  they  were  not  inspected  in  the  cc 
and  that  the  cask  containing  them  did  not  have  the  insp 
any  other  county. 

Error  to  the  probate  court  of  Ashtabula  county. 
♦The  fourth   count  of  the  information  upon  whi 
plairtiif  in  error  was  convicted,  was  as  follows: 
And  the  prosecuting  attorney  aforesaid,  in  the  nai 


Digiti 


zed  by  Google 


Digiti 


zed  by  Google 


DECEMBER  TERM,  1855.  490 

Sorereign  v.  State  of  Ohio. 

-from  which  it  was  taken  did  not  have  the  inspector's  brand  of  any 
other  coQuty.  It  is  entirely  consistent  with  such  an  averment,  that 
the  liquor  may  have  been  inspected  in  another  county,  into  which 
it  was  imported  or  where  it  was  manufactured,  and  was  there  taken 
from  a  cask  properly  branded  and  put  into  another,  which  was  car- 
ried by  the  accused  into  Ashtabula  county,  and  the  liquor  there 
sold.  In  such  case,  no  crime  would  have  been  committed,  and  yet 
the  information  does  not  nejgative  the  existence  of  such  a  state  of 
facts. 

The  judgment  must  be  reversed.  , 


Morris  Sovereion  v.  The  State  of  Ohio. 

To  anthorize  a  judgment  for  costs  against  a  prosecuting  witness,  under  the  pro- 
visions of  section  45  of  the  probate  court  code,  the  person  accused  must 
have  been  acquitted  either  by  the  probate  judge  or  by  a  jury  of  twelvB 
men. 

This  is  a  petition  in  error,  praying  a  .reversal  of  a  judgment  of 
the  district  court  of  Muskingum  county,  etc.  The  case  is  stated 
in  the  opinion  of  the  court. 

*  Thomas  M.  DrakCy  for  petitioner.  [490 

JllcCook,  attorney -general,  for  the  state. 

Thurm  AN,  C.  J.  The  facts  as  shown  by  the  record  are  these :  De- 
xsember  30,  1853,  the  petitioner,  Morris  Sovereign,  made  an  affidavit 
before  a  justice  of  the  peace  of  Muskingum  county,  charging  one 
Catharine  Crawford  with  larceny ;  upon  which  a  warrant  issued, 
and  she  was  arrested,  and,  after  a  hearing,  recognized  to  appear 
in  the  probate  court  of  that  county,  to  answer  the  charge.  The 
prosecuting  attorney  filed  an  information,  which  Sovereign  indorsed 
:as  follows :  "  I  hereby  acknowledge  myself  to  be  security  for  costs 
in  this  case,  in  the  event  of  the  failure  of  the  state  in  this  prose^ 
cution ;  and  I  do  hereby  undertake  to  pay  whatever  costs  may  ao- 
<rue  herein,  in  such  event,  to  the  state.    February  1,  1854. 

(Signed)  *'  M.  Sovbrbiom." 
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February  6, 1854,  the  prisoner,  being  arraigned,  pleaded  "  Not 
guilty,"  and  demanded  a  trial  by  jury ;  whereupon  a  jury  of  sii 
men  were  impaneled,  who,  after  hearing  the  case,  returned  a  ver- 
dict of  "  not  guilty  ;"  and,  thereupon,  she  was  discharged  by  the 
court.  "  And  it  further  appearing  to  the  court  that  the  prosecu- 
tion was  malicious  and  without  probable  cause,  it  was  thereupon 
by  the  court  ordered  that  the  prosecutor,  Morris  Sovereign,  pay 
the  costs  of  the  proceeding,  taxed  at  forty-five  dollars  and  thirty- 
four  cents." 

The  court  of  common  pleas,  upon  error,  affirmed  this  judgment 
against  Sovereign,  with  costs;  and  the  district  court,  upon  error, 
affirmed  the  judgment  of  affirmance,  with  costs. 

To  reverse  these  several  judgments  against  him,  he  now  exhibits 
the  present  petition. 

It  is  not  pretended  that  the  judgment  complained  of  derives  any 
support  from  Sovereign's  indorsement  upon  the  information.  No 
fitatute  has  been  pointed  out,  nor  have  we  discovered  any,  author- 
491]  izing  that  indorsement ;  but  if  there  were  such  a  statute,  *it 
would  not  avail  the  defendant  in  error,  because,  first,  the  judgment 
IS  not  upon  the  indorsement;  and,  secondly,  we  find  no  jurisdiction 
conferred  upon  the  probate  court  to  render  a  judgment,  much  less 
a  summary  one,  upon  any  such  instrument. 

The  judgment  was  rendered  in  supposed  compliance  with  the 
provisions  of  the  45th  section  of  the  probate  court  code,  which 
reads  as  fallows : 

"When  the  defendant  is  acquitted,  either  by  the  probate  judge 
or  by  a  jury,  he  shall  be  immediately  discharged  ;  and  if  the  pro- 
bate judge  certify  in  his  minutes  that  the  prosecution  was  mali- 
cious or  without  probable  cause,  he  may  order  the  prosecutor  to 
pay  the  costs  of  the  proceedings,  and  enter  up  judgment  therefor, 
which  muj  be  enforced  by  execution." 

With  the  policy  of  this  law  we,  as  a  court,  have  nothing  to  do : 
but  speaking  for  myself  alone,  I  can  not  help  remarking  that  it 
tsoems  strange  to  me,  that,  in  this  humane  and  civilized  age,  our 
statutes  create  a  direct  pecuniary  interest  in  the  clerks  and  sheriffs 
who  draw  our  juries,  and  by  the  latter  of  whom  vacancies  are 
filled  with  bystanders,  and  also  in  the  worst  class  of  prosecuting 
witnesses,  namely,  those  suspected  of  malicious  motives,  to  convict 
jiersons  accused  of  crime.  To  make  the  fees  of  clerks  and 
fiheriffis  depend  upon  the  conviction  of  the  prisoner,  and  to  increase 
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secuting  witness  by  threatening  him  with  a  judg- 
s  if  there  is  a  verdict  for  acquittal,  has  always  ap- 
strauge  mode  of  securing  that  impartial  trial 
ice  and  the  constitution  imperatively  require^ 
able  to  see  that  it  is  entirely  consistent  with  the 
ite  or  the  dictates  of  sound  pubh'c  polity,  to  carry 
ecutions  at  individual  expense,  and,  because  the 
)d  from  a  paltry  sum  of  costs,  to  place  a  citizen 
rould  otherwise  be  suflfered  to  go  unmolested, 
of  the  plaintiff  in  error  is,  that  Catharine  Craw- 
iiitted  by  either  the  probate  judge  or  a  jury,  and 
)  court  had  no  authority  to  render  a  judgment 

not  acquitted,  within  the  meaning  of  the  [492 
,  is  very  evident;  and  that  she  was  not  acquitted 
s  the  constitution  contemplates,  to  wit,  a  jury  of 
3cided  by  Work's  case,  2  Ohio  St.  296.  In  that 
that  the  act  under  considei*ation,  '*  in  so  far  as  it 
y  of  six  only,  and  authorizes  a  conviction  upon 
mconstitutional  and  void ;"  and  that  the  probate 
passage  of  the  amendatory  act  of  April  26,  1854 
16),  had  no  power  to  impanel  a  jury  of  twelve  in 
is  very  apparent.  The  constitution  secures  the 
such  a  jury,  but  does  not  execute  itself;  and  no 
erived  by  the  court  from  the  common  law,  because 
)  no  common-law  jurisdiction  in  criminal  cases.*' 
bate,  10  Ohio,  345.  It  follows,  that  there  was  na 
n  Catharine  Crawford  was  tried,  providing  a  con- 
o  try  her  case. 

Mr.  Attorney-General,  was  a  defect  of  which  she 
ht  to  complain,  and  if  she  waived  her  privilege^ 
is  within  the  letter  of  the  statute,  can  not  insist 
itute  provided  for  her  trial  by  six  men,  and  upon 
cquittal,  authorized  a  judgment  for  costs  against 
cution  was  malicious  or  without  palpable  cause, 
ng  we  can  not  assent.  For  myself,  if  the  decision 
question  whether  there  was  a  waiver  by  the  ac- 
esitate  a  long  time  before  answering  that  question 
5.  I  do  not  clearly  see  how  a  prisoner  can  be  sai(J 
trial  by  a  jury  of  twelve,  when  no  law  had  pro* 
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ih  a  jury.  But  it  is  unnecessar 
judgment,  this  case  does  not  de] 
inioD,  that  the  legislature  intern 
bunal  for  the  trial  of  offenses,  i 
a  tribunal,  to  authorize  in  cerl 
Inst  the  prosecuting  witnesses, 
irpose — the  tribunal  provided  i 
constitution — the  incident,  or 
mes  happened  that  a  clause  in  s 
utional  and  therefore  void,  with 
e  act ;  but  in  no  case,  I  imagine 
it  upon  the  constitutional  clause 

ine  Crawford  could  not  have  b 

six,  had  she  seen  fit  to  object  to  t 

not  whether  she  objected  or  not 

a  constitutional  jury.     Shall  w 

be  thus  convicted  against  her 

ry  shall  condemn  a  witness  to 

to  do  so,  the  strange  anomaly 

r  which  a  witness  could  by  no 

d  might  yet  have  to  pay  the  cog 

dgment  of  the  district  court  ra 

0  render  such  judgment  as  that 

1  also  reverse  the  judgments  oft 
to. 


JOHNES  V,  ThB  AuDITOE 

Mus.    Leave  given  to  amend  th 
to  answer  the  amended  writ  in 

AN,  C.  J.,  remarked  upon  grant 
state  for  the  information  of  the 
cpected  that  the  clerk  of  the  c 
IS.  By  the  express  provisions 
3  answer  thereto  are  pleadings,  i 
L2 
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the  case.  The  petition,  or  motion,  upon  which  the  writ  issues,  is  no 
part  of  the  pleadings.  The  writ  must  therefore  be  sufficient  in 
itself  to  show  precisely  wfiat  is  claimed  and  the  facts  upon  which  the 
claim  is  made.  To  draft  such  a  writ  generally  requires  time  and 
legal  skill,  and  also  a  knowledge  of  the  case  which  the  clerk  can  nob 
be  required  to  obtain.  Counsel  must  therefore  prepare  such  writs 
and  submit  them  to  the  court  before  they  are  issued,  in  order  that^ 
it  may  be  seen  that  they  correspond  with  the  order  of  allowance. 


Jonas  Shaver  v.  Joseph  Starbett. 

The  statatory  provisions  authorizing  the  establishment  of  township  roads,  do 
not  contravene  the  constitutional  provision  that  *' private  property  shall 
ever  be  held  inviolate,  but  subservient  to  the  public  welfare." 

A  township  road  is  as  subject  to  public  travel,  and  as  free  and  open  to  every  in- 
dividual, as  any  other  road  in  the  state. 

But  the  statute  is  fatally  defective  in  this,  that  it  makes  no  provision  for  a  jury,, 
in  the  proper  sense  of  the  term,  to  assess  the  damages  of  the  property 
holder.     Lamb  and  McKee  v.  Lane,  affirmed. 

Error  to  the  court  of  common  pleas  of  Muskingum  county. 
The  case  is  sufficiently  stated  in  the  opinion  of  the  court. 

Jewett  &  O'Neily  for  plaintiff  in  error: 

This  question  must  bo  decided  by  the  construction  to  be  given  to- 
one,  or  both,  of  two  provisions  of  the  constitution  of  1851 — article 
I,  section  19,  article  XIII,  section  5. 

The  first  of  these  sections  may  be  safely  divided.  It  contemplates 
two  classes  of  cases;  and  whilst  it  seeks  to  secure  a  compensation 
to  the  owner  of  the  property  taken  in  both,  it  recognizes  *a  [49^ 
difference  between  property  taken  for  purely  public  purposes,  and 
property  taken  for  purposes  partially  public.  In  the  first  it  leaves 
the  question  with  the  legislature  to  determine  how  the  compensa- 
tion shall  be  assessed,  secured,  or  paid  ;  in  the  second  it  provides- 
expressly  that  such  compensation  shall  first  be  assessed  by  a  jury,. 

tknd  first  paid  or  secured. 
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There  is  no  doubt  about  the  righ 
to  the  public  use,  and  of  the  powei 
of  any  constitutional  provision  to 
making  compensation  to  the  owne 
this  state  and  everywhere  else. 

There  is  nothing  in  the  nature 
jury;  it  has  never  been  so  treatc 
are  safe  in  concluding  that  in  the 
<;onstitution,  which  we  have  quote< 
have  arisen.  Do  these  provisio 
like  this,  compensation  should  b 
men? 

"  When  taken  in  time  of  wary"  ' 
making  or  repairing  roads  which  sh 
charge^  a  compensation  shall  he  mac 
far  this  section  is  complete,  both  ai 
public,  as  such,  is  alone  interested, 
to  be  benefited  to  the  exclusion  of 
to  the  remedy,  providing  that  c< 
leaving  it  to  the  wisdom  of  the 
should  be  assessed,  and  when  pai< 
^oes  on  and  provides  for  another  a 
having  no  other  connection  with 
tion  than  to  exclude  therefrom  th< 
as  to  this  remaining  class,  it  is  pro 
pensation  shall  be  assessed  by  a  ju 
secured.  Considered  separately,  1 
496]  the  provision  of  the  *one 
incongruous.  If  a  jury  is  require 
the  same  reasoning  compensation 
and  thus  the  object  of  the  first 
destroyed. 

If  in  error  in  this  view  of  the 
that  the  second  sustains  the  consi 
laturo  in  the  passage  of  the  law  ii 
ber  of  persons  designated  by  the 
tweeii  parties.  In  civil  it  is  not 
the  former  there  has  been  no  unifc 
try  questions  of  this  kind.  In  8< 
withdrawn.  In  others  they  vary  ! 
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character  of  the  case,  and  the  amount  involved,  always  being  sub- 
ject to  the  law-making  power  of  the  country  in  which  the  question 
may  arise.  iNTot  so  in  the  latter.  A  jury  to  try  crime  has  always 
been  regarded  and  understood  as  consisting  of  twelve  men.  When, 
therefore,  the  constitutional  convention  provided  that  compensation 
should  be  assessed  by  a  jury,  it  meant  such  a  jury  as  the  general 
assembly  should  authorize  and  require  for  the  trial  of  questions  of 
that  character.  When  it  was  determined  that  the  jury  should  con- 
sist of  twelve,  as  in  the  case  of  a  right  of  way,  that  number  was 
expressly  mentioned,  thereby  withdrawing  from  the  legislature  the 
discretion  which  it  could  otherwise  have  exercised. 

In  any  other  view  of  the  case  there  was  no  necessity  for  incor- 
porating into  the  constitution  section  5  of  article  13.  If  a  jury  in 
every  case^  of  necessity  consisted  of  twelve  men,  it  was  fully  pro- 
vided for  in  the  first  of  these  sections. 

Marsh  &  Ball,  for  defendant  in  error : 

The .  defendant  in  error'  claims  that  section  19,  article  1,  of  the 
constitution,  is  not  correctly  interpreted  by  the  plaintiff  in  error ; 
that  it  is  not  divisible,  as  by  him  suggested ;  that  a  jury  is  required 
to  determine  the  compensation  to  be  paid  to  the  owner  *of  [497 
land  through  which  a  road  is  laid  out;  that  the  framers  of  the  con- 
stitution meant  something  when  they  substituted  the  word  jury 
for  the  word  viewers ;  that  a  jury  in  civil  as  well  as  criminal  cases 
must  be  composed  of  twelve  men ;  that  section  5  of  article  13  can 
not  have  the  bearing  upon  article  1,  section  19,  that  the  plaintiff 
contends  it  has ;  that  costs  in  the  probate  court,  on  appeal,  should 
be  taxed  against  the  appellee  when  the  compensation  is  increased 
on  the  review;  that  costs  in  that  court  should  not  be  taxed  against 
the  appellant  when,  upon  the  review,  the  location  is  materially 
changed,  as  in  this  case. 

That  exception  to  the  proceedings  in  the  probate  court  which  is 
based  upon  the  fact,  which  appears  by  the  record,  that  the  case  was 
beard  in  that  court  on  a  different  day  from  that  to  which  it  was 
continued,  I  wish  to  withdraw ;  we  ask  nothing  in  consequence  of 
that  delay,  whether  the  exception  was  well  taken  or  not. 

Thtjrman,  C.  J.  On  March  6,  1854,  the  plaintiff.  Shaver,  and 
others,  petitioned  the  trustees  of  Blue  Rock  township,  Muskingum 
county,  to  lay  out  and  establish  a  township  road  through  the  lands 
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of  the  defendant,  Starrett,  and  others.  Such  proceedings  were  had 
ibat,  on  April  3,  1854,  the  road  was  established  by  the  trustees,  and 
$40,  Starrett's  damages,  assessed  by  the  viewers,  ordered  to  bo  paid 
to  him.  He  appealed  to  the  probate  court,  by  which  reviewers 
were  appointed,  who  reported  in  favor  of  establishing  the  road, 
with  a  slight  variation,  and  assessed  his  damages  at  $50.  The  court 
confirmed  this  report,  and  he  filed  a  petition  in  error  in  the  common, 
pleas  ;  on  the  hearing  of  which,  said  order  of  confirmation  was  re- 
versed. To  reverse  this  judgment  of  reversal,  the  present  petitioa 
is  prosecuted. 

It  is  unnecessary  to  notice  the  various  assignments  of  error  filed 
in  the  common  pleas.  There  is  one  of  then — agoing  to  the  Yery 
foundation  of  the  proceedings — that  fully  sustains  the  judgment 
498]  *of  the  court,  to  wit,  that  Starrett's  land  was  taken  for  & 
public  use  without  compensation  having  been  assessed  by  a  jury. 

The  constitutionality  of  the  statutory  provisions  for  the  estab- 
lishment of  township  roads,  has  lately  been  questioned,  upon  the 
jground  that  the  land  appropriated  for  such  roads  is  not  taken  for  a 
jpublic  use.  If  this  were  so,  the  invalidity  of  the  statute  would  be 
jnanifest,  since  the  constitution  provides  (art.  1,  sec.  19)  that  "pri- 
vate property  shall  ever  be  held  inviolate,"  and  the  only  exception, 
to  this  rule  is,  that  it  shall  be  "  subservient  to  the  public  welfare.'* 
It  follows  that  it  can  not  be  taken  for  a  mere  private  use ;  nor  could 
it,  I  apprehend,  were  there  no  express  constitutional  provision  upon 
-the  subject — and  this  for  the  plain  reason,  to  say  nothing  more,  that 
no  such  power  has  been  delegated  to  the  assembly. 

But  is  a  township  road  a  mere  private  way,  and  the  land  appro- 
priated for  it  taken  for  a  mere  private  use?  We  do  not  think  so, 
and  have  held  the  contrary  at  the  present  term,  in  the  case  of  Fer- 
ris et  al.  v.  Bramble  et  al.  It  is  true  that  that  case  arose  under  the 
former  constitution,  but  that  makes  no  difference,  for  that  constitu- 
iion  also  prohibited  the  taking  of  private  property  for  any  but  a 
public  use. 

The  objections  to  the  statute  under  this  head  are,  that  the  road 
may  be  established  if  found  necessary  for  the  "  convenience  "  of  the 
applicant  or  applicants,  and  their  neighbors ;  that  it  is  to  be  kept 
open  and  in  repair  at  the  expense  of  the  applicants,  and  that  it  is 
not  expressly  declared  by  statute  to  be  a  public  highway,  but  on 
Ihe  contrary,  is  denominated  a  '*  private  or  township  road.*'  These 
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provisions  and  characteristics,  it  is  said,  show  that  the  road  is  not 
laid  out  for  the  public  use. 

It  is  unnecessary  at  this  time  to  elaborately  answer  these  objec- 
tions, for  it  is  not  in  this  cas^  that  they  were  made ;  and,  besides,  I 
consider  it  more  proper  to  refer  to  the  opinion  that  will  be  drawn 
up  in  the  case  above  mentioned.  I  will  say,  however,  that  if  there 
is  any  validity  in  them,  they  were  equally  valid  ^against  [499 
every  township  road  law  ever  enacted  in  this  state,  and  it  is  some- 
what singular  that  their  force  was  not  perceived  until  after  the 
lapse  of  nearly  half  a  century. 

What  is  a  public  use,  and  how  many  of  the  people  must  be  in- 
terested in  the  establishment  of  a  road  before  it  can  be  said  to  be 
laid  out  for  the  "  public  welfkre?"  Is  not  a  use  public,  when  every 
person  in  the  state  has  a  right  to  it?  If  so,  why  is  not  the  use  of  a 
township  road  a  public  use?  It  is  true,  it  is  kept  open  and  in  re- 
pair at  the  expense  of  the  applicants,  but  they  have  no  more  right 
in  or  over  it  than  any  other  citizen  or  inhabitant.  It  is  just  as  sub- 
ject to  public  travel,  just  as  free  and  open  to  every  individual,  as 
any  other  road  in  the  state ;  and  this  public  character  is  in  nowise 
affected  by  the  name  given  tb  it  in  the  statute  or  the  failure  to  call 
it  a  public  highway. 

But  there  must  be  a  public  necessity  for  the  use,  it  is  said,  to  jus- 
tify taking  private  property  for  it.  The  words  of  the  constitution, 
are,  "  public  welfare,"  but  I  have  no  objection  to  the  term  "  neces- 
sity," provided  that  it  be  not  used  as  synonymous  with  ^^  indispensa- 
ble"  Rightly  understood,  I  assent  to  the  proposition ;  but  what  is 
a  public  necessity  or  the  public  welfare  ?  Must  every  citizen  in  the 
state  have  a  particular  interest  in  the  establishment  of  a  state  road, 
every  citizen  of  a  county  a  like  interest  in  respect  to  a  county  road, 
and  every  citizen  of  a  township  such  an  interest  in  a  township  road, 
before  it  can  be  said  that  they  are  required  for  the  public  welfare? 
I  think  this  will  hardly  be  pretended,  and  if  not,  then  it  must  be 
admitted  that  the  welfare — or  the  "  convenience,"  which  may  mean 
the  same  thing — of  a  less  number  of  the  people  may  suffice.  And 
applying  the  familiar  maxim,  that  a  law  is  to  be  construed  with 
reference  to  its  subject-matter — ^which  is  just  as  true  of  constitutions 
as  of  statutes — ^it  will  not  be  found  difficult  to  say  that  the  persons 
interested  in  the  establishment  of  a  mere  township  road  need  not 
be  so  numerous  as  would  be  required  to  create  a  public  necessity 
for  a  state  or  county  road.  A  necessity  for  the  convenience  of 
VOL.  IV — 27  417 
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■»  .        ■- 

Thtjbman,  C.  J.  Under  the  practice  act  of  1831,  a  judgment 
could  be  reviewed  on  a  writ  of  en-or  sued  out  within  five  years  after 
its  rendition.  But  this  act  was  repealed  by  section  606  of  the  code, 
with  no  other  saving  than  of  actions,  suits,  or  writs,  pending  when 
the  code  took  effect,  and  by  section  630,  writs  of  error  in  civil  cases 
are  expressly  abolished.  Sec  Code,  sections  530, 602,  606,  and  610. 
By  section  515  a  petition  in  error  is  given,  and  by  section  602  it  is 
declared  that  "  the  provisions  of  this  code  shall  apply  after  a  judg- 
ment, order  or  decree  heretofore  or  hereafter  rendered,  to  the  pro- 
ceedings to  enforce,  vacate,  modify  or  reverse  it,  except  as  provided 
in  section  five  hundred  and  thirty-three."  Section  533  relates  to 
chancery  proceedings  only.  One  of  the  provisions  above  referred 
to  is  found  in  section  523  which  declares  that  "  no  proceeding  for 
reversing,  vacating,  or  modifying  judgments  or  final  orders  shall  be 
commenced  unless  within  three  years  after  the  rendition  of  the 
judgment,  or  making  of  the  final  order  complained  of;  or,  in  case 
the  person  entitled  to  such  proceeding  be  an  infant,  a  married 
woman,  or  person  of  unsound  mind,  or  imprisoned,  within  three 
years  as  aforesaid,  exclusive  of  the  time  of  such  disability.'"  The 
language  of  these*  sections  is  too  explicit  to  leave  room  for  doubt, 
and  a  court  can  not  do  otherwise  than  follow  its  natural  import.  It 
is  plain,  that  except  in  a  case  of  disability  as  aforesaid,  a  petition  in 
error  can  not  be  sustained  unless  filed  within  three  years  after  the 
rendition  of  the  judgment  sought  to  be  t-eversed,  whether  it  was 
rendered  before  or  after  the  code  took  effect.  In  coming  to  this 
conclusion  we  have  not  overlooked  the  savings  in  sections  6  and  8, 
but  they  do  not  touch  *tho  present  question.  A  right  to  in-  [602 
Btitute  a  proceeding  in  error  is  rather  a  right  of  appeal  than  a  right 
of  action,  and  it  was  perfectly  competent  for  the  legislature  to  cur- 
tail it  as  they  have  done. 

The  leave  given  to  file  this  petition  was  improvident  and  must  be 
rescinded  and  the  cause  be  stricken  from  the  docket 
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The  Schoonsb  Mabinda  v.  Yalentinb  Swain. 

Thvbman,  C.  J.  This  cause  presents  the  same  question  decided 
in  the  preceding  case  of  The  Marinda  v.  Dowlin.  The  leave  to  file 
the  petition  must  be  rescinded  and  the  cause  stricken  from  the 
docket. 

Wils&ny  Wade  ds  Wade,  for  the  Marinda. 
S.  FooUy  for  Swain. 


Ma&y  a.  Rorbbts  et  al.  v.  Joseph  E.  Dust  et  al. 

Where  a  person  is  restrained  by  injunction  from  making  a  race  to  his  mills 
and  the  conditions  of  the  iiganction  bond  are,  that  the  obligors  will  pay  all 
moneys  and  costs  due  and  to  become  dne,  from  the  complainant  in  the  bill, 
and  all  moneys  and  costs  which  shall  be  decreed  against  him,  and  the  bill  is 
dismissed  at  the  costs  of  the  complainant,  the  person  so  restrained  can  sus- 
tain an  action  on  the  bond  against  the  complainant  and  his  sureties,  to  re- 
cover the  damages  sustained  by  reason  of  the  iigunction. 

Ebbob  to  the  district  court  of  Miami  county. 
The  case  is  stated  in  the  opinion  of  the  court. 

E.  Parsons,  for  plaintiff  in  error. 

Oonover  &  Craighead,  and  (7.  L.   TdHaindigham,  for  defendant  in 
error. 

603}  *Kbnnon,  J.  Mary  A.  Eoberts  and  others  brought  an  ac- 
tion of  debt  on  an  injunction  bond,  in  the  court  of  common  pleas 
of  Miami  county,  against  Joseph  B.  Dust  and  others. 

The  bond  was  conditioned  in  these  words : 

<^  The  condition  of  the  above  obligation  is  such  that  whereas  the 
above-named  Joseph  E.  Dust  has  obtained  the  allowance  of  an  in- 
junction in  the  court  of  common  pleas  of  Miami  county  and  State 
of  Ohio,  to  enjoin  and  restrain  the  above-named  obligees  firom  exca- 
vating or  cleaning  out  a  race  running  through  certain  premises  of 
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said  Dust,  situated  in  the  town  of  Tippeeanoe,  Miami  couDty,  and 
around  the  mill  of  said  Dust,  situate  therein ;  and  also  restraining 
and  enjoining  them  from  using  any  part  of  the  water  from  the 
Miami  canal  through  the  same  premises  to  the  property  below,  as 
more  fully  shown  in  the  bill  of  said  Dust,  filed  on  the  chancery  side 
of  the  Miami  county  common  pleas,  until  the  matter  thereof  can 
be  heard  in  equity.  Now,  if  the  said  Joseph  E.  Dust  shall  pay  all 
moneys  and  costs  due  and  to  become  due  from  him,  and  all  moneys 
and  costs  which  shall  be  decreed  against  him  in  case  said  injunc- 
tion shall  be  dissolved,  then  this  obligation  shall  be  void ;  otherwise 
in  full  force  and  virtue  in  law." 

The  plaintiffs  in  their  declaration  assigned  for  a  breach  of  the 
bond,  that  on  June  20, 1850,  the  Supreme  Court  dismissed  the  bill 
in  chancery  and  dissolved  the  injunction,  at  the  costs  of  the  defend- 
ants; that  the  plaintiffs,  from  the  time  of  the  allowance  of  the  in- 
junction until  the  time  of  its  dissolution,  were  deprived  of  the 
control  and  use  of  the  mill-race,  and  of  the  waters  that  used  to 
flow  through  the  same  to  the  mills  of  the  plaintiffs,  by  means  of 
which  the  plaintiffs  were  deprived,  during  all  that  time,  of  the  use 
of  one  saw-mill,  one  oil-mill,  one  corn-mill,  and  a  carding-machine ; 
and  that  by  reason  thereof  they  sustained  damage  to  the  amount 
of  $1,500,  and  that  therefore  they  were  entitled  to  judgment  for  the 
penalty  of  the  bond. 

The  defendants  craved  oyer  of  the  bond  and  condition,  and  pleaded 
that  they  had,  after  the  commencement  of  the  action  at  *law,  [604 
paid  the  costs  of  the  proceedings  in  chancery  as  well  as  the  costs  of 
the  action  at  law,  up  to  the  time  of  filing  the  plea.  To  this  plea  the 
plaintiffs  demurred,  and  the  district  court  of  Miami  county  over- 
ruled the  demurrer,  and  held  the  plea  a  good  bar.  To  reverse  this 
decision  this  writ  of  error  is  prosecuted. 

The  only  question  presented  for  our  consideration  is  whether  the 
obligors  in  the  bond  were  bound  to  the  plaintiffs  for  anything  more 
than  the  amount  of  the  decree  of  the  court  in  favor  of  the  plaintiffs 
at  the  time  of  the  dissolution  of  the  injunction  and  dismissal  of  the 
bill.  The  district  court  held  that,  as  the  decree  of  the  old  Supreme 
Court  was  for  costs  only,  that  the  payment  of  these  costs  was  a  full 
compliance  with  the  condition  of  the  bond. 

The  plaintiffs  in  error  contend  that  the  obligors  were  bound  to 
pay  to  them  such  damages  as  the  plaintiffs  had  sustained  by  reason 
of  being  restrained  from  using  the  water  accustomed  to  flow  along 
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the  race,  thereby  depriving  them  of  the  use  and  ber 
mills.  This  question  must  be  determined  by  the  bon( 
feir  construction  of  the  instrument?  What  did  the  j 
by  this  instrument?  In  determining  this  question 
only  to  the  words  of  the  bond,  but  to  the  fkcts  and  < 
referred  to  in  the  bond  itself  That  part  of  the  con 
bond  upon  which  the  plaintiffs  rely,  is  in  these  words : 
said  Joseph  E.  Dust  shall  pay  all  moneys  and  costs  due 
dueftom  him,  and  all' moneys  and  costs  which  sfaal 
against  him  in  case  said  injunction  shall  be  dissolved, 
ligation  to  be  void."  The  construction  put  upon  this 
district  court  was,  that  if  the  said  Joseph  E.  Dust  si 
moneys  and  costs  which  should  be  decreed  agsinst  hino 
eery  proceeding,  he  would  have  fulfilled  the  condition 
This  construction  makes  entirely  inoperative  that  par 
dition  of  the  bond  which  provides  that  Dust  should  pa 
and  costs  due  and  to  become  due  ftom  him.  By  the 
bond  he  is  not  only  to  pay  all  moneys  and  costs  due  a 
605]  due,  but  *he  is  also,  by  the  express  language 
amount  which  may  be.  decreed  against  him  on  the  diss 
injunction :  it  is  not  that  he  shall  pay  all  moneys  do 
come  due,  or  the  moneys  that  may  be  decreed  against 
is,  by  the  express  condition  of  the  bond,  to  do  both. 

If  any  effect  can  be  fairly  given  to  the  first  clause 
tion,  it  ought  not  to  bo  rejected  as  mere  verbiage, 
rule,  a  liberal  construction  should  be  put  upon  written 
so  as  to  uphold  them  if  possible,  and  carry  into  effect 
of  the  parties.    In  Broom's  Legal  Maxims,  p.  347,  it  \i 
two  rules  of  most  general  application  in  construing  j 
strument,  are — 1.  That  it  shall,  if  possible,  be  so  ii 
res  magis  valeat  quam  pereat;  and  2.  That  such  mean 
given  to  it  as  may  carry  out  and  effectuate,  to  the  fi 
the  intention  of  the  parties.    It  is  laid  down  repeated 
reporters  and  legal  writers,  that  in  construing  a  dee< 
of  it  must  be  made,  if  possible,  to  take  effect,  and  evei 
bo  made  to  operate  in  some  shape  or  other.    The 
likewise,  must  be  such  as  will  preserve  rather  thar 
must  be  reasonable  and  agreeable  to  common  unders 
as  near  the  minds  and  apparent  intents  of  the  partief 
of  law  will  admit." 
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The  bond  in  this  case  is  in  the  penal  sum  of  11,500,  and  is  re* 
quired  to  be  so  by  the  order  of  the  jndgte  allowing  the  injunction ; 
and  It  recites,  that  whereas  the  plaintifi^  have  been  enjoined  ttoiH 
excavating  and  clearing  out  a  race,  running  through  the  premised 
Of  the  defendant,  and  from  using  any  part  of  the  water  of  the 
canal  through  said  premises  to  the  property  below,  etc.   It  plainly 
appears  what  the  object  of  the  bill  of  complaint  was,  and  what  the 
plaintiffe  were  enjoined  and  restrained  from  doing.    The  court 
might  have  allowed  the  injunction  upon  such  condition  as  it  saw 
proper,  and  the  order  was,  simply,  that  the  defendants  gite  bond 
and  security  in  the  sum  of  fifteen  hundred  dollars.     The  bond) 
however,  has  a  condition,  and  is  binding  upon  the  parties  ^ao^   [500 
cording  to  the  condition ;  although  fbllowing  striotly  the  order  of 
the  judge,  the  condition  might  have  been  the  payment  of  the  whold 
$1,500,  if  the  injunction  should  be  dissolved.    We,  however,  look 
at  the  bond  and  condition  as  they  are,  and  to  which  defendants, 
by  their  signatures,  agreed.    It  would  be  rather  a  strained  con< 
struction  of  the  instrument  (and  a  still  stranger  condition  to  be  ia 
such  a  bond),  that  the  plaintiffs  should  be  enjoined,  for  an  indefi* 
nite  period  of  time,  from  doing  a  lawful  act,  and  an  act  very 
beneficial  to  themselves,  and  yet  the  only  condition  upon  which 
such  restraint  was  imposed,  was,  that  the  defendants  should  pay 
the  costs  of  the  bill  in  chancery,  and  in  order  to  secure  such  pay-> 
ment,  the  bond  should  be  in  the  penal  sum  of  91,500«    There  is  no 
doubt  that  the  court  having  jurisdiction  of  the  matter  by  the  bill 
filed,  might,  upon  the  dissolution  of  the  injunction,  have  retained 
the  case,  and  assessed  the  damages  in  favor  of  the  plaintifb  in  thid 
case,  arising  in  consequence  of  the  injunction ;  but  there  is  as  little 
doubt,  that  the  court  might  simply  dismiss  the  bill,  and  leave  the 
parties  to  their  action  at  law  on  the  injunction  bond.    If  the  coUrt 
in  this  case  had  assessed  the  damages  on  the  final  hearing  of  the 
chancery  case,  and  decreed  that  the  complainants  pay  the  same,  it 
is  very  clear  that  the  obligors  in  the  bond  would  have  been  liable 
for  the  damages  thus  decreed,  under  the  words,  "  and  all  moneys 
and  costs  which  may  be  decreed  against  him."     The  court,  how- 
ever, have  decreed  nothing  against  the  defendants  except  costs. 
The  defendants,  in  substance,  admit  by  the  pleadings  that  the 
,  plaintiffs  have  sustained  damages,  over   and  above  the  costs,  by 

!«  reason  of  the  illegal  restraint  imposed  upon  them,  but  insist  that, 

by  the  condition  of  the  bond,  they  are  not  bound  to  pay  any  part 
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lamages ;  that  the  words,  <^  all  n 
e  no  meaning,  or  at  least  can  no 
es.  But  the  known  maxim  of  the 
strument  are  to  be  made  to  op< 
•equire  of  as  to  give  the  words 
to  become  due  from  him,"  son 
'hese  words,  however,  can  have  n 
\y  to  the  damages  which  the  p 
•  the  injunction.  If  no  bill  ha( 
in  this  case  had,  by  force,  been  i 
ng  the  water  of  the  canal  throng 
might  have  been  sustained  agi 
recovered;  but  what  would  thes 
od  money  coming  from  the  defe 
3y,  too,  which  the  defendants  ou^ 
which,  in  the  ordinary  and  con 
ould  be  due  from  the  defondai 
on  the  dissolution  of  the  injunc 
he  act  of  the  defendant.  Mone; 
iny  litigation,  and  which,  withe 
due,"  any  strained  interpretatio: 
r  to  them  the  same  meaning  as  tl 
L  used,  then  every  word  in  the 
i,  and,  as  a  majority  of  this  cour 
ition  of  the  parties  to  the  instr 
would  give  to  the  instrument 
ever  intended,  and  would  rende 
It  is  thought  however  that,  inj 
ts  are  mere  sureties,  the  instrumei 
pate  favorably  to  sureties  j  but  I 
h  would  require  us  to  reject  a  pj 
t  of  the  obligors  were  sureties, 
igment  of  the  district  court  is  re 
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The  courts  of  prohate  in  this  state,  by  section  2  of  the  act  of  March  15, 1853, 
defining  their  jurisdiction  and  regulating  their  practice,  were  invested  witb 
power,  upon  final  settlement  with  the  administrator  of  an  intestate  estate, 
to  order  distribution  of  the  money  remaining  in  his  hands  to  the  persons 
entitled  thereto. 

There  exists  no  constitutional  impediment  to  conferring  such  power  upon  that 
court 

In  the  exercise  of  this  jurisdiction,  the  court  is  authorized  to  determine  ever}' 
disputed  question  of  fact  (or,  in  its  discretion,  to  cause  the  same  to  be  de 
termined  by  the  verdict  of  a  jury)  which  may  be  necessary  to  ascertain  the 
amount  justly  due  from  the  administrator  to  such  distributees. 

Such  order  of  distribution  has  so  far  the  force  and  effect  of  a  judgment  that  it 
may  be  enforced  by  execution. 

The  powers  of  the  court  are  exhausted  when  the  order  of  distribution  is  made ; 
and  it  has  no  jurisdiction  to  entertain  a  petition  brought  to  enforce  the  col- 
lection of  the  amount  awarded  to  the  distributee  as  a  debt  against  the  ad- 
ministrator. 

Error  to  the  probate  court  of  Columbiana  county. 
»     The  case  is  stated  in  the  opinion  of  the  court. 

W.  K.  Upham,  for  plaintiff  in  error : 

The  probate  court  is  of  special  and  limited  jurisdiction  ;  it  has 
no  original  common-law  jurisdiction,  no  more  than  it  has  original 
chancery  jurisdiction.    Gilliland  v.  Adm'rs  of  Sellers,  2  Ohio  St.  223. 

The  proceedings  before  the  probate  court,  filing  the  petition  and 
answer,  and  the  trial  by  jury,  were  clearly  irregular. 

The  court  of  common  pleas  was  the  proper  tribunal,  to  which 
the  defendant  in  error  should  have  resorted.  Suits  in  the  courts 
of  common  pleas,  in  assumpsit  (Negby  r.  Gard  and  wife,  20  Ohio, 
310),  on  the  bond  (Ohio  Eep.  passim),  have  always  *been  [609 
maintained  in  favor  of  a  legatee  or  distributee  of  a  decedent ;  resort 
also  has  been  had  to  chancery.    6  Ohio,  429. 

The  proper  course  for  the  defendant  in  error,  either  under  the 
old  or  new  law,  was  and  is  by  citation  and  proper  notice. 

The  proceedings  before  the  probate  court  were  null  and  void. 

Wm.  2>.  Ewing,  for  defendant  in  error,  presented  an  argument 
of  which  the  following  are  the  propositions : 
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I.  The  probate  court  had  "exclusive  jurisdiction  to  direct  and 
control  the  conduct  and  settle  the  accounts  of  executors  and  ad- 
ministrators," and  to  enforce  the  payment  of  the  debts  and  legacies 

r  of  deceased  persons,  and  the  distribution  of  the  estates  of  intestates, 
51  Ohio  Stat.  167. 

II.  The  probate  judge  had  power  to  order  any  question  arising 
before  him  in  the  above  duty,  in  his  discretion,  to  be  tried  by  a  jury. 
In  this  case  he  exercised  that  discretion  by  trying  the  case  by  a  jury^ 
and  the  exercise  of  discretionary  powers  is  not  a  thing  subject  to 
be  corrected,  even  if  erroneously  exercised. 

In.  Even  if  in  the  mode  of  the  trial  or  calling  th^  jury  there  were 
irregularity,  no  injustice  having  been  done,  and  the  case  being 
within  the  jurisdiction  of  the  probate  court,  this  court  will  not  re- 
verse the  proceedings,  either  in  the  whole  or  in  part. 


Rannet,  J.  The  plaintiff  in  error  was  appointed  administrator 
of  the  estate  of  Margaret  McLaughlin,  as  early  as  April,  1843.  A 
final  account  was  filed  in  the  probate  court,  in  1852 ;  which,  after 
being  referred  to,  and  reported  upon,  by  a  master,  was  settled  by 
the  court  in  September  of  that  year.  The  principal  exception 
taken  to  the  account,  related  to  a  release  of  all  the  interest  of  the 
defendant  in  error  in  the  estate  of  Margaret  McLaughlin,  dated  on 
the  8th  of  November,  1844 ;  which  the  administator  presented  as  a 
voucher,  and  claimed  to  be  credited  with  the  payment  of  the  share 
of  the  defendant,  in  the  estate.  At  the  time  it  was  executed,  the 
510]  plaintiff  in  error  was  also  the  ^administrator  upon  the  estate 
|:{.  of  Catharine  McLaughlin ;  from  which,  in  1847,  he  received  as  the 

administrator  of  Margaret  over  four  thousand  dollars. 

It  was  claimed  that  a  note  at  the  foot  of  this  release,  stating  that 
fc:^  *  the  paper  had  "  no  "  reference  to  the  estate  of  Catharine  McLaughlin 

r^'  had  been  fraudulently  altered,  so  as  to  make  it  read  that  the  release 

[|J;  '  had  "a"  reference  to  that  estate.     The  master  did  not  determine 

^'  this  question ;  but  being  of  opinion  that  the  release  was  not,  within 

f:\^  '.  the  meaning  of  the  statute,  a  proper  vouchor  for  the  payment  of 

the  share  of  James  McLaughlin  as  an  heir  to  the  estate,  he  dis- 
allowed it,  and  found  due  to  said  James  the  sum  of  $1,011.  This 
report  was  approved  and  confirmed  by  the  court,  and  the  adminis- 
trator was  ordered  to  distribute  and  pay  over  that  "amount  accord- 
ing to  law. 
About  one  year  thereafter,  the  said  James  filed  in  the  probate 
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oonrt  an  original  petition,  setting  np  the  amount  found  due  him, 
and  the  order  of  distribution;  averring  the  alteration  of  the  release, 
and  praying  for  a  judgment  fbr  the  amount  with  interest,  less  the 
sum  actually  received  by  him  when  the  release  was  executed.  The 
administrator  answered  the  petition,  denying  the  alteration  of  the 
release;  and  this  issue  being  submitted  to  a  jury,  a  verdict  was  re- 
turned finding  the  release  altered  as  charged  in  the  petition,,  and 
assessing  the  damages  of  the  petitioner  at  $838.56,  upon  which  the 
court  rendered  a  judgment  for  that  amount.  This  petition  is  filed 
to  reverse  that  judgment;  and  the  error  assigned  is,  that  the  court 
bad  no  jurisdiction  to  entertain  this  last  proceeding. 

The  question  depends  upon  the  act  of  March  14, 1853,  "defining 
the  jurisdiction  and  regulating  the  practice  of  probate  courts."  51 
Ohio  Stat.  167.  By  section  2  of  that  act  it  is  provided  that  the 
probate  court  shall  have  exclusive  jurisdiction  "to  enforce  the  pay- 
ment of  the  debts  and  legacies  of  deceased  persons,  and  the  dis- 
tribution  of  the  estates  of  intestates^ 

This  is  the  only  provision  of  the  act,  having  any  relation  to  this 
♦case,  conferring  jurisdiction  upon  that  court.  Its  language  [611 
is  too  explicit  to  admit  of  doubt  as  to  what  was  intended.  The 
legislature  manifestly  intended  to  invest  the  court  with  authority  to 
compel  executors  and  administrators  to  pay  over  to  the  persons  en- 
titled the  proceeds  of  all  the  property  which  might  come  into  their 
hands  to  be  administered,  whether  such  persons  might  be  creditors, 
legatees,  or  distributees.  Creditors  have  the  first  lien  upon  the 
Aind ;  and  when  their  claims  were  ascertained  and  liquidated  by 
allowance,  judgment,  or  award,  it  became  the  duty  of  the  court  to 
compel  an  application  of  the  assets  to  their  satisfaction.  When  these 
were  paid,  whatever  might  remain  would  belong  to  legatees  or  dis- 
tributees ;  and  the  same  fliU  authority  was  given  to  enforce  the  pay- 
ment of  their  claims  upon  the  estate.  The  act  did  not  extend  so 
&r  as  to  permit  the  executor  or  administrator  to  sue  in  that  court 
for  a  debt  due  to  the  estate,  or  to  subject  him  to  be  sued  there  for  a 
debt  disputed  by  him ;  but  when  the  funds  were  in  his  hands,  and 
the  creditors  were  ascertained,  and  their  debts  liquidated,  it  confer- 
red full  power  upon  the  court  to  compel  him  to  do  his  whole  duty 
in  disbursing  the  fund,  as  well  to  legatees  and  distributees  as  to 
csreditora. 

These  powers  may  have  been  injudiciously  large ;  and  the  infer- 
ence is  very  strong  that  they  were  thought  to  be  by  the  legislature, 
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from  the  &ct  that  the  section  was  repealer 
of  May  1,  1854,  and  re-enacted  with  no  o1 
substituting  for  the  clause  above  quoted,  i 
distribution  of  estates." 

This  case  does  not  call  for  a  constmctioi 
but  the  conclusion  is  irresistible,  that  son 
and  as  the  specific  power  to  enforce  the  pc 
and  distributive  shares  is  omitted,  it  may  : 
posed  that,  in  the  opinion  of  the  general  i 
tion  of  the  difficult  questions  of  law  and  £ 
settlement  of  the  rights  of  legatees  anc 
612]  longer  to  remain  with  that  court ; 
distribution  here  referred  to,  should  be  a 
administrator  or  executor  to  disburse  the  i 
hands,  after  a  final  settlement  of  his  accoi 
foundation  for  his  liability,  when  sued  else 
cific  ascertainment  of  the  amount  due  to  ei 
and  its  enforcement  by  execution.  But 
can  not  doubt  that  these  powers  were  con; 
and  we  know  of  no  constitutional  objectio 
ticular. 

Whether  these  powers  fell  within  the  sj 
bate  jurisdiction,  as  defined  by  section  8 
stitution,  or  not,  is  wholly  immaterial ;  as 
izes  that  court  to  exercise  "  such  other  jui 
vided  by  law."  That  act  provided  all  the 
full  and  efficient  exercise  of  this  jurisdii 
judge  was  empowered  to  determine  every 
which  it  might  be  necessary  to  settle  befo 
order,  or,  in  his  discretion,  to  cause  the  sa 
jury,  or  referred ;  while  section  15  provi 
orders  for  the  payment  of  money  by  exec 
ner  as  judgments  in  the  courts  of  commo 

We  are  therefore  brought  to  the  concli 
jurisdiction,  not  only  to  settle  the  account 
istrators,  but  also  to  determine  the  amoun 
distributee,  and  to  order  the  payment  ther 
taking  to  determine  whether  such  order  i 
conclusive — that  it  had  so  far  the  force  i 
that  it  might  be  enforced  by  execution. 
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court  were  exhausted  when  the  order  of  distribution  was  made, 
and  it  had  no  jurisdiction  to  entertain  an  original  petition,  brought 
to  enforce  the  collection  of  the  amount  awarded  to  the  distributee, 
as  a  debt  against  the  administrator.  The  power  to  make  the  orig- 
inal order,  was  derived  from  the  ^jurisdiction  already  acquired  [513 
over  the  administrator,  for  the  purpose  of  settling  the  estate,  and 
from  the  authority  given  to  compel  a  full  settlement,  by  enforcing 
the  payment  of  all  the  moneys  that  had  come  to  his  hands.  When 
ihe  order  was  made,  the  distributee  had  his  election — ^to  enforce  it 
by  execution  or  to  treat  it  as  a  debt  of  record  against  the  admin- 
istrator, and  sue  for  and  collect  it  under  another  proceeding.  But 
the  probate  court  had  no  power  to  entertain  such  a  proceeding. 
Its  jurisdiction  over  the  administrator  having  terminated  when  the 
final  order  was  made,  it  had  no  jurisdiction  to  call  upon  him  again 
to  answer  in  that  court.  It  erred  in  attempting  it,  and  for  that 
cause  its  judgment  must  be  reversed. 


Jacob   Stobeb,  Administbatob   of  John   Stobeb,  deoeasbd,  v, 
Jacob  MgCabteb. 

In  an  action  againat  an  administrator  for  work  and  labor  performed  for  the  in- 
testate, the  widow  of  the  intestate  is  a  competent  witness,  at  the  common 
law,  for  the  plaintiff,  to  prove  the  performance  of  such  work  and  labor, 
where  her  testimony  is  not  a  disclosure  of  her  husband's  conversations  or 
admissions;  nor  of  matters,  the  knowledge  of  which  was  acquired  by  her 
in  conjugal  confidence;  nor  of  matters  prejudicial  to  her  husband's  repu- 
tation. 

In  error  to  the  district  court  of  Ashland  county. 

March  19,  1853,  McCarter  brought  an  action  of  assumpsit  against 
Jacob  Stober,  as  administrator  of  John  Stober,  deceased,  to  recover 
the  price  of  work  done  for,  and  goods  sold  to,  the  intestate. 

Upon  the  trial,  July,  1854,  in  the  district  court  (to  which  the 
cause  had  been  appealed),  upon  the  issue  of  non-assumpsit,  a  bill  of 
exceptions  was  taken,  which  is  as  follows : 

*"  Be  it  remembered,  that  on  the  trial  of  this  cause  in  said  court,  [614 
at  the  July  term  thereof,  A.  D.  1854,  the  said  plaintiff  (McCarter),  to 
maintain  the  issue  on  his  part,  caused  Catharine  Stober  to  be  sworn 
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as  a  witness  for  him  in  said  cause,  who,  before  giving  other  testi- 
mony, swore  on  her  voir  dire^  that  she  was  the  widow  of  said  John 
Stober,  deceased;  and  thereupon  said  defendant  (Jacob  Stober, 
adm*r),  objected  to  said  Catharine  Stober  being  examined  as  a  wit- 
ness, or  giving  further  testimony  to  any  thing  then  involved  in  the 
issue  in  this  cause,  which  took  place  or  transpired  during  the  ex- 
istenceof  the  marriage  relation  between  her  and  said  John  Stober; 
which  objection  was  overruled  by  the  court,  and  said  Catharine 
Stober  permitted  to  give  her  evidence,  on  the  trial  aforesaid,  as  a 
witness  for  the  plaintiff;  and  then  and  there,  in  answer  to  the 
plaintiffs  interrogatories,  the  said  Catharine  Stober  testified  that 
after  her  marriage  with  said  John  Stober,  and  while  he  and  she 
were  husband  and  wife,  the  said  plaintiff,  Jacob  McCarter,  performed 
work  and  labor  for  said  John  Stober  in  his  lifetime,  at  sundry 
times  during  the  last  thirteen  years  next  before  the  death  of  said 
John  Stober,  who  died  in  January,  a.  d.^1851  ;  that,  during  the  time 
aforesaid,  the  said  plaintiff  worked  at  harvesting,  attending  saw- 
mill, repairing  barn  and  all  kinds  of  work,  for  said  John  Stober. 
To  all  which  testimony  of  said  Catharine  Stober,  the  said  defendant 
objected,  which  objection  was  overruled  by  the  court,  and  the  tes- 
timony permitted  to  go  to  the  jury ;  to  which  ruling  of  the  court, 
in  permitting  said  Catharine  Stober  to  testify  as  a  witness  as  afore* 
said,  and  in  allowing  her  said  testimony  to  go  to  the  jury  as  afore- 
said, said  defendant  excepted,"  etc. 

A  verdict  and  judgment  were  rendered  in  favor  of  McCarter, 
whereupon  this  petition  was  filed  praying  for  a  reversal  of  the 
judgment,  upon  the  ground  that  the  court  erred  in  holding  l^at 
Catharine  Stober  was  a  competent  witness,  and  in  permitting  her  to 
testify  as  aforesaid. 

515]    Oiven  &  Jeffries^  and  Kinney  ds  Porter^  for  plaintiff  in  error  : 
This  cause  was  brought  under  the  old  procedure. 
We  assume  that,  where  a  suit  is  brought  against  an  administrator 
for  services,  etc.,  done  for  the  intestate  in  his  lifetime,  the  widow  oi 
such  intestate  is  incompetent,  as  a  witness  for  the  plaintiff,  to  tes- 
tify to  anything  involved  in  the  suit  which  occurred  during  the 
marriage  relation  between  her  and  the  deceased;  and  rely  on  1 
Groenl.  £v.  444,  and  18  Ohio,  526. 
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FuUan  &  Mc  Combs,  for  defendant  in  error : 

The  "  act  to  improve  the  law  of  evidence,"  as  passed  by  our  leg- 
islature, is  substantially  a  re-enactment  of  Lord  Denman's  act  (6 
t  7  Vict.  0.  86),  with  the  exception  that  the  proviso  of  Lord  Den- 
man's  act  is  omitted  in  our  act.  That  proviso  renders  the  husband 
and  wife  incompetent  to  testify  for  or  against  each  other. 

The  third  section  of  the  "  act  to  improve  the  law  of  evidence" 
(3  Curw.  Stat.  1522)  provides,  that ''  no  person  offered  as  a  witness 
shall  be  excluded  by  reason  of  bis  or  her  interest  in  the  event  of 
the  action,"  etc. 

If  it  was  necessary  to  insert  the  proviso  in  Lord  Denman's  act  to 
render  the  wife  incompetent,  is  she  not  clearly  competent  under  our 
statute  without  the  proviso?  She  is  clearly  competent  under  the 
3d  section.  The  English  act,  with  the  decisions  of  their  courts  un- 
der it,  will  be  found  in  9  West.  Law  Journal,  326. 

The  bill  of  exceptions  discloses  no  privileged  communication  be- 
tween the  deceased  and  the  witness,  Catharine  Stober.  She  could 
not,  therefore,  on  this  ground  be  excluded. 

The  evidence,  as  disclosed  by  the  bill  of  exceptions,  also  shows 
that  the  testimony  of  the  witness  was  wholly  against  her  own  in- 
terest, and  of  such  character  that  it  came  only  to  her  knowledge  by 
means  equally  accessible  to  any  person  not  standing  in  that  rela- 
tion ;  that  it  was  not  confided  to  ber  by  the  husband. 

The  plaintiff  in  error  relies  upon  tbe  case  of  Cook  t?.  Grange,  18 
Ohio,  526 ;  1  Greenl.  Ev.,  sec.  254,  etc.,  etc. 

*If  the  widow  of  the  deceased  would  be  incompetent,  ae-  [516 
oording  to  the  rule  of  the  common  law,  that  inoompetdncy  is  re- 
moved by  the  act  referred  to. 

The  case  in  18  Ohio  was  determined  at  the  December  term,  a.  x>. 
1849,  and  before  the  <^act  to  improve  the  law  of  evidence"  was 
passed  and  took  effect.  It  can  not,  therefore,  apply  to  the  case  at 
bar. 

Thueman,  C.  J.  Catharine  Stober  was  not  a  party  to  the  action, 
nor  was  she  incompetent  as  a  witness,  on  the  ground  of  interest 
She  was  called  bythe  party  to  whom  her  interest,  if  she  had  any, 
was  adverse ;  but  bad  she  been  called  by  the  administrator,  ber  in*- 
terest  would  not  have  disqualified  her.  See  <<  act  to  improve  the 
law  of  evidence,"  2  Curw.  1522,  see.  3;  Butt  v.  Butt's  Adm>,,  1  Ohio 
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St.  222 ;  Hart  r.  Stephens,  6  Adol.  &  E 
Com.  Law.  937  ;  9  West.  Law  Journal, 

If,  therefore,  she  was  incompetent,  he 
considerations  of  public  policy,  unconi 
well  known  that  the  rule  that  forbids  li 
for  or  against  each  other,  or  where  eit 
ited  to  the  duration  of  the  marital  relati 
whose  importance  can  hardly  be  overe 
it.  1  Greenl.  Ev.,  sec.  337.  But  whethe 
some  modification  upon  the  dissolutioi 
tion  upon  which  the  language  of  judg 
This  is  owing  not  so  much,  or  at  least  i 
ference  of  opinion,  as  to  a  somewhat  i 
pression,  and  to  the  additional  fact  tha 
tion  of  competency  has  been  treated  as  < 
by  others,  an  enlarged  and  philosophic^ 

One  of  the  earliest,  and  a  leading  cas 
617]  V,  Twisleton,  Peake's  Ev.  App.  8*3 
sumpsit,  for  the  board  and  lodging  of  a 
ant.  To  prove  the  contract,  the  plaint 
at  the  time  of  making  it  was  the  wife 
since  been  divorced  from  him  by  a 
married  again."  She  was  objected  to,  i 
Lord  Alvanley  said : 

"  To  prove  any  fact  arising  after  the 
petent  witness,  but  not  to  prove  a  cont 
happened  during  the  coverture.  She 
secrecy ;  what  she  did  might  be  in  co 
confidence  reposed  in  her  by  her  husl 
would  the  condition  of  a  husband  be,  if 
from  him,  perhaps  for  her  own  miscondi 
life,  intrusted  to  her  while  the  most  pe 
dence  existed  betwjeen  them,  should  be  d 
If  she  might  be  a  witness  in  a  civil  pr( 
be  so  in  a  criminal  prosecution ;  and  it  i 
the  confidence  which  the  law  has  created 
in  the  most  intimate  of  all  relations,  sh 
the  misconduct  of  one  party — for  misc 
effect — the  relation  has  been  dissolved." 

It  is  obvious  that  these  remarks  appl 
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witnesses  have  been  divorced,  and  not  to  those  in  which  death  has 
sundered  the  marriage  relation.  The  latter  case  was  not  before  the 
court,  and  the  manifest  scope  of  the  opinion  and  the  tenor  of  the 
last  sentence  especially,  would  seem  to  indicate  that  it  was  not  in 
the  judge's  mind. 

In  Aveson  t?.  Lord  Einnaird,  6  East,  192,  upon  the  case  of  Mon- 
roe t?.  Twisleton  being  cited,  Lord  EUenborough  observed:  "That 
goes  on  the  ground  that  the  confidence  which  subsisted  between 
them  at  the  time  shall  not  be  violated  in  consequence  of  any  future 
separation.  I  doubt  whether  what  Lord  Alvanley  there  said  was 
meant  by  him  to  be  applied  to  the  circumstances  *of  that  case ;  [518 
for  it  is  generally  considered  that  matters  of  domestic  concern  are 
intrusted  to  the  wife.  I  rather  consider  him  to  have  mentioned  it 
as  a  general  doctrine,  that  trust  and  confidence  between  man  and 
wife  shall  not  be  betrayed,  and  as  such  it  is  sound  doctrine." 

This  limitation  has  been  frequently  approved  since  it  was  sug- 
gested by  Lord  EUenborough,  and  a  distinction  has  also  been  made 
between  cases  in  which  the  marriage  contract  was  dissolved  by  a 
divorce  and  those  in  which  it  was  terminated  by  death. 

Thus,  in  Beveridge  v,  Minter's  Executors,  1  Car.  &  P.  364;  11 
Eng.  Com.  Law,  421 — ^which  was  an  action  upon  an  alleged  promise 
of  the  testator  to  pay  £150  to  the  plaintiff— the  widow  of  the  testa- 
tor was  held  to  be  a  competent  witness  for  the  plaintiff  to  prove  the 
promise.  As  no  suggestion  is  found  in  the  report  that  her  testi- 
mony would  violate  any  confidence  reposed  in  her,  it  is  presumable 
that  such  was  not  the  case. 

Doker,  executor  of  Doker,  t?.  Hasler,  sheriff  of  Sussex,  Eyan  & 
Moody,  198 ;  21  Eng.  Com.  Law,  416,  was  an  action  for  a  false  re- 
turn to  Afi.fa.  "  The  defense  was  that  the  execution  was  fraudu- 
lently taken  out  in  order  to  protect  the  goods  of  the  debtor  against 
his  assignees,  under  a  commission  of  bankruptcy.  In  order  to 
prove  this,  the  widow  of  the  testator  was  called  and  asked  to  a  con- 
versation between  herself  and  the  testator.  This  was  objected  to 
on  the  authority  of  Monroe  v.  Twisleton." 

Best,  C.  J.,  said:  '^  I  remember  that  in  that  case,  in  which  I  was 
counsel.  Lord  Alvanley  refused  to  allow  a  woman,  after  a  divorce^ 
to  speak  to  conversations  which  had  passed  between  herself  and  her 
husband  during  the  existence  of  the  marriage.  I  am  satisfied  with 
the  propriety  of  that  decision,  and  I  think  that  the  happiness  of 
the  marriage  state  requires  that  the  confidence  between  man  and 
VOL.  rv— 28  433 
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wife  should  be  kept  forever  in^ 
importance,  and  I  will  reject  i 
tion  may  receive  a  solemn  die 
should  be  thought  unfounded.' 
610]  *A  further  considerati 
verdict  for  the  defendant,  but  h 
there  is  little,  if  any,  reason  to 
been  changed.  For  surely  the 
disclosed  to  his  wife  a  fraud  h< 
confidence;  a  presumption  m 
whether  so  or  not,  there  was 
testimony  tended  to  injure  hit 
an  objection  which,  of  itself,  hi 

In  Coffin  V.  Jones,  13  Pick, 
upon  this  subject,  said :  "  Th( 
allowed  to  disclose  conversation 
not  that  she  is  incompetent  to 

Of  the  same  opinion  was  1 
"Williams  v.  Baldwin,  7  Vt.  5 
general  rule  of  exclusion,  it  is 
the  peace  and  confidence  of  i 
think  it  was  not  applicable  in 
was  not  called  to  disclose  coi 
band,  but  to  state  independent 
him  of  the  plaintiff's  letters,  ai 
witness  herself" 

In  Edgell  v.  Burnett  &.Low< 
to  testify  to  declarations  made 
verture  ;  but  it  was  also  held  t 
missiblc  if  offered  "  to  contradi 
he  gave  jon  a  former  trial  betw 

Eatcliff  v.  Wales,  1  Hill,  63, 
plaintiff's  wife.  Aft^r  a  divori 
ness  to  prove  the  adultery.  Si 
620]  ruling  approved  on  a  i 
said,  inter,  alia :  "  For  the  purp 
interests,  and  securing  perfec 
wife,  the  courts  have  generally 
ness  against  the  husband,  even 
an  end,  when  she  was  called  to 
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during  the  continuaDce  of  the  marriage,  and  which  might  afPect  the 
husband  either  in  his  pecuniary  interest  or  character.  But  in  the 
case  at  bar,  the  witness  was  not  called  against  her  former  husband, 
nor  was  she  asked  to  betray  any  confidence  which  he  had  reposed 
in  her  during  the  coverture.  The  fact  which  she  was  offered  to 
prove,  did  not  even  come  to  her  knowledge  in  consequence  of  the 
.  marriage  relation." 

This  decision  was  approved  and  followed,  by  the  Supreme  Court 
of  Massachusetts,  in  the  case  of  Dickerman  v.  Graves,  6  Cush.  308. 

In  Cook  t?.  Grange,  18  Ohio,  526,  it  was  held,  that  a  woman  who 
has  been  divorced,  is  not  a  competent  witness  against  her  late  hus- 
band, to  prove  a  contract  made  by  him  during  the  coverture ;  and 
the  judge  who  delivered  the  opinion  went  quite  as  far  as  did  Lord 
Alvanley  in  Monroe  v.  Twisleton.  He  repudiated  a  distinction,  so 
far  as  that  case  was  concerned,  between  confidential  communica-^ 
tions  and  those  not  confidential,  and  between  conversations  and 
other  independent  facts,  and  laid  down  the  rule  broadly  that  the 
divorced  witness  was  incompetent  to  testify  to  any  fact  which  could 
not  have  been  proved  by  her  when  it  occurred.  But  he  said  nothing 
as  to  the  rule  in  cases  where  the  dissolution  of  the  marital  relation 
was  occasioned  by  death. 

Barnes  v.  Carnack,  1  Barb.  392,  is  to  the  same  effect  as  Cook  v. 
Grange,  and  goes  fully  as  far.  It  also  was  a  case  of  a  divorced  wit- 
ness, and  the  very  strong  and  general  language  of  the  judge  should, 
I  suppose,  be  restricted  accordingly.  It  is  not  probable  that  he 
meant  it  to  apply,  in  its  full  extent,  to  the  case  of  a  widow  offered 
as  a  witness. 

*McGuire  v.  Maloney,  1  Ben  Monroe,  224,  "was  an  action  [621 
of  trover,  brought  by  John  Maloney  against  McGuire,  who,  as  ad- 
ministrator of  John  Maloney,  Sr.,  the  plaintiff's  father,  had  sold 
divers  goods  and  chattels,  as  belonging  to  the  estate  of  the  dece- 
dent, bul  which  the  plaintiff  claimed  to  have  been  his  property, 
under  an  instrument  of  writing  purporting  to  have  been  executed 
by  his  father  and  himself,  in  the  presence  of  two  subscribing  wit- 
nesses, and  to  transfer  to  him  the  property  in  question.  To  prove 
the  execution  of  this  instrument,  the  plaintiff  introduced  his 
mother,  tne  widow  of  John  Maloney,  Sr.,  who  stated,  in  substance, 
that  the  two  subscribing  witnesses  were  both  dead ;  that  she  saw 
her  husband  write  the  instrument  and  sign  the  names  of  himself 
and  the  plaintiff,  and  also  of  the  subscribing  witnesses,  whom  sha 
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also  saw  make  their  marks ;  that  she  h< 
the  agreement  and  acknowledge  it,  an 
the  instrument  to  her  at  its  date,  and 
whereupon,  the  instrument  was  hande( 
ant  objected  to  the  competency  of  the  ¥ 
and  afterward  moved  to  exclude  her  tei 
from  the  jury."  The  circuit  court  o 
motion,  and  the  plaintiff  obtaining  a 
defendant  appealed.  The  court  of  app 
and  stated  the  rule  to  be  as  follows : 

"  The  law  will  not  permit,  even  afte 
any  disclosure  by  the  wife  which  seer 
reposed  in  her  as  a  wife,  lest  such  pern 
the  harmony  of  the  marriage  state,  a] 
interests  of  society  dependent  upon  it. 

*'  But  where  there  is  not  even  a  see 
act  done  or  declaration  made  by  the 
private  or  confidential,  is  designedly  pi 
its  nature  must  have  been  intended  to  1 
BO  interest  of  the  marriage  relation 
absence  of  all  interest  in  the  husband 
622]  *to  be  precluded  from  testifying 
act  or  declaration  not  affecting  the  chi 
band." 

In  Caldwell  v.  Stuart's  Ex*r,  2  Bailej 
wife  is  a  competent  witness,  in  an  actioi 
husband,  to  prove  a  parol  gift  by  the  h 
dissolution  of  the  marriage  by  death  r< 
out  of  the  conjugal  relation."  After  si 
elusion  in  respect  to  husband  and  wif( 
opinion  of  the  court,  proceeded  as  folio 

"  In  the  case  of  Monroe  t?.  Twisletoi 
great  propriety,  extended  to  a  wife  whc 
matrimonii.  The  sacredness  of  the  con 
tion  of  husband  and  wife,  ought  never 
most  imperious  necessity.  But  neith< 
reasons  upon  which  it  proceeds,  have 
plication  here.  The  husband  is  no  pi 
any  interest  in  temporal  concerns^  T 
represents  the  interests  of  the  crediton 
436 


Digiti 


zed  by  Google 


DECEMBER  TERM,  1855.  623 

- . 1 

Stober's  Adm'r  v,  McCarter. 

the  case  may  be,  and  not  the  husband's.  There  is  no  danger  of 
matrimonial  discord,  nor  is  there  any  violation  of  confidence.  She 
has  only  disclosed  what  the  husband  intended  should  be  known. 
Without  it,  his  intention  in  making  the  gift  would  have  been  de- 
feat-ed." 

In  Robin  et  al.  v.  King,  2  Leigh,  140,  it  was  held  that  a  widow 
was  not  a  competent  witness,  in  a  suit  for  freedom  against  a  pui*- 
chaser  from,  her  late  husband,  to  prove  that  before  the  sale,  in  the 
presence  of  his  family,  and  without  any  injunction  of  secrecy,  her 
husband  had  declared  that  the  mother  of  the  plaintiff  was  an  Indian 
woman.  The  court  were  of  the  opinion  that,  although  there  was  no 
injunction  of  secrecy,  the  husband  could  not  have  intended  that  his 
admission  that  he  was  unlawfully  holding  the  woman  and  her 
children  in  slavery — as  was  the  case  if  she  was  an  Indian — should 
be  made  public ;  and,  consequently,  the  disclosure  must  have  been 
€onfidential. 

*In  Gaskill  v.  King,  12  Iredell,  211,  it  was  held  that  [623 
after  the  death  of  a  husband,  the  wife  is  a  competent  witness 
Against  his  administrator,  to  prove  the  execution  of  a  deed  made  by 
the  intestate  in  favor  of  a  third  person. 

And  in  Pike  v.  Hays,  14  N.  H.  22,  the  court  said :  "  There  is  no 
reason  why  the  wife,  after  the  death  of  her  husband,  should  not 
«tate  facts  which  came  to  her  knowledge  from  other  sources,  and 
not  by  means  of  her  situation  as  a  wife." 

See,  also,  in  support  of  the  competency  of  a  widow,  Wells  v, 
Tucker,  3  Binney,  366 ;  Cornell  v.  Vanartsdalen,  4  Barr,  364,  and 
1  Greenl.  Ev.,  sec.  338,  where  the  result  of  the  authorities  is  thus 
«tated : 

"  This  rule,  in  its  spirit  and  extent,  is  analogous  to  that  which 
excludes  confidential  communications  made  by  a  client  to  his  at- 
torney, and  which  has  been  already  considered.  Accordingly,  the 
wife,  after  the  death  of  the  husband,  has  been  held  competent  to 
prove  facts  coming  to  her  knowledge  from  other  sources^  and  not  by 
means  of  her  situation  as  a  wife,  notwithstanding  they  related  to  the 
transactions  of  her  husband." 

Tiom  this  review  of  the  authorities,  it  is  quite  apparent  that  the 
case  of  Cook  v.  Grange  does  not  sustain  the  plaintiff  in  error ;  for 
whatever  may  be  the  true  doctrine  in  respect  to  divorced  witnesses, 
there  would  seem  to  be  no  reasonable  doubt,  at  this  day,  that  a 
widow,  if  not  a  competent  witness  to  prove  conversations  with  her 
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husband)  is  competent  to  prove  o 
curred  during  the  coverture,  the  st 
no  confidence,  nor  is  in  anywis< 
Whether  her  competency,  by  the 
and  extends  to  conversations  not  ( 
us  to  say,  for  that  question  is  not  I 
tified  to  no  conversations  at  all,  no 
which  was  derived  through  conju 
prejudical  to  the  reputation  of  he 
624]  proved  by  her  were  not  the 
plaintiff,  McCarter ;  they  were  not 
but  were  open  and  public  j  not  tl 
have  a  knowledge,  but  facts  open 
We  think  that  she  was  a  compete 
that  her  testimony  was  properly  ad 
do  not  mean  to  question,  much  le 
Cook  V.  Grange. 

The  code  has  no  application  to  tl 
that  statute  took  effect,  but  it  may 
its  provision  upon  this  subject,  w 
mere  affirmation  of  the  common  1 
obviously  strengthens  the  conclusic 
its  language  is  as  follows :  "  Husbs 
tent  to  testify]  for  or  against  eacl 
munication  made  by  one  to  the  oth 
called  as  a  witness  while  that  re 
Code,  sec.  314. 


•Jacob  P.  Aubrey  S 

Where  a  court  has  jnriadiction  of  a  fom 
ticular  case  hrought  in  that  form,  is  n 
the  action  is  misconceived,  and  that  f 
heen  resorted  to.    It  is,  simply,  good 

Under  the  act  of  1831,  to  regulate  procec 

the  court  of  common  pleas  had  no  aul 

and  damages  to  he  made,  by  a  jury  c 

for,  except  in  cases  where  the  justice 
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A  court  of  common  pleas  overruled  an  application  for  such  an .  assessment,  in 
a  case  in  which  the  justice's  judgment  had  not  been  affirmed.  The  order 
overruling  the  application  was  reversed  by  the  late  Supreme  Court  upon  the 
circuit,  and  a  procedendo  awarded.  The  common  pleas  then  caused  the 
assessment  to  be  made  and  gave  judgment  for  it.  Held,  that  the  decision 
of  the  Supreme  Court  was  no  bar  to  a  writ  of  error  to  reverse  said  judg- 
ment. 

*Weit  of  error  to  the  common  pleas  of  Hamilton  county.  [526 
Beserved  in  the  district  court. 

The  case  is  sufficiently  stated  in  the  opinion  of  the  court. 

Chase  dh  Ball^  for  plaintiff  in  error. 
Woodruff  &  Hopkins^  for  defendant. 

Thurman,  C.  J.  April  15,,  1845,  Almy  recovered  a  judgment,  in 
forcible  detainer,  against  Aubrey,  before  a  J.  P.  December  2, 1845, 
4he  judgment  was  reversed,  on  certiorari^  by  the  common  pleas,  and 
the  cause  retained  for  trial.  November  16,  1846,  a  trial  was  had,  a 
verdict  of  guilty  rendered,  and  a  motion  for  a  new  trial  made  by 
Aubrey;  which,  after  several  continuances,  was  withdrawn  Decem- 
ber 30,  1847,  and  a  judgment  rendered  upon  the  verdict,  that  Almy 
recover  his  costs  and  have  restitution.  Thereupon,  Almy  moved 
the  court  to  impanel  a  jury  to  inquire  into  and  assess  the  value  of 
the  rents  and  damages  to  which  he  had  become  entitled  after  tho 
service  of  the  notice  to  quit,  or,  at  least,  aftrcr  the  service  of  the 
summons;  which  motion  was  overruled,  and  he  excepted.  May, 
1848,  the  Supreme  Court  in  Hamilton  county,  upon  certiorari  pros- 
ecuted by  Almy,  reversed  the  order  overruling  said  motion,  and 
awarded  a  writ  of  procedendo  to  the  common  pleas.  December  17, 
1850,  the  common  pleas,  in  obedience  to  the  writ  (after  overruling 
a  motion  of  Aubrey  to  dismiss  the  cause),  impaneled  a  jury,  who 
returned  a  verdict  for  Almy  of  $396.41.  Aubrey  moved  for  a  new 
trial,  and  also  in  arrest  of  judgment,  both  which  motions  were  over- 
ruled, and  he  excepted.  Judgment  being  rendered  upon  the  ver- 
dict, this  writ  of  error  is  prosecuted  to  reverse  it. 

Various  errors  are  assigned,  some  of  which  go  to  the  judgment 
of  restitution,  and  impeach  the  jurisdiction  of  the  court  to  render  it. 
The  facts  in  proof,  it  is  said,  presented  a  controversy  in  respect  to 
the  title  to  the  premises,  a  question  that  could  not  be  *tried  [526 
IP  an  action  of  forcible  detainer.    If  this  position  is  correct,  both  in 
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fact  and  la^,  there  was  a  valid  defense  1 
perceived  that  there  was  a  want  of  jui 
province  of  the  court  to  find  the  facts — t 
jury  J  and  if  the  facts,  when  found  by  th 
the  law  laid  down  by  the  court,  would 
forcible  detainer,  the  verdict  should  ha^ 
such  a  verdict  the  court  could  have  ren 
if  it  was  wholly  without  jurisdiction,  it 
at  all,  except  to  order  the  case  to  be  stri< 

But  all  this  is  immaterial  here,  for  the 
ceptions  setting  out  the  facts  proved,  v 
therefore,  know  what  the  facts  were, 
justice  of  the  peace  in  1845,  and  that  U 
on  the  trial  in  1850,  are  no  evidence  o1 
trial  in  1846. 

And  here  I  may  add,  that  the  commoi 
taining  the  cause  for  trial  after  reversi 
for  even  ^if  the  transcript  showed  that  th 
dered  a  judgment  for  the  defendant  bef 
made  a  case  of  controverted  title  in  which 
lie,  it  did  not  follow  that  the  proof  woul 
mon  pleas.  Justices  had  jurisdiction 
detainer,  and  when  their  judgments  wei 
pleas,  the  statute  required  the  cause  to 
latter  court. 

Again,  we  are  restricted  by  the  writ  c 
November  term,  1850,  for  that  is  the  on 
the  writ,  the  only  one  it  seeks  to  review. 

That  the  court  of  common  pleas  was 
procedendo  from  the  Supreme  Court,  is  ol 
follows,  that  if  we  reverse  their  judgment 
627]  of  the  Supreme  Court.  But,  howe 
tice  this  may  be,  we  do  not  perceive  ho 
find  the  judgment  to  be  erroneous.  Th 
to  the  present  writ,  the  object  of  which 
rendered  long  after  the  decision  was  ma( 
tion  presented  is  the  same  as  that  forme 
been  equally  so  had  the  decision  been  m 
ties.  It  is  unnecessary  to  consider  what 
tice  had  the  procedendo  been  awarded  by 
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— the  Supreme  Court  in  bank — ^for  it  was  ordered  by  no  such  tri 
bunal.    It  is  true,  that  the  court  in  bank  was  but  a  special  session 
of  the  Supreme  Court;  nevertheless,  the  Supreme  Court  on  the  cir- 
cuil  was  so  far  an  inferior  tribunal  that  its  judgments  were  reversible 
by  the  court  in  bank,  and  are  so  by  this  court. 

The  question  upon  which  this  case  turns  is :  was  it  lawful  to  as- 
sess and  give  judgment  for  Almy 's  rents  and  damages,  in  the  action 
and  mode  in  which  it  was  done?  The  solution  of  this  question  de- 
pends upon  the  construction  to  be  given  to  certain  sections  of  the 
act  of  1831,  regulating  proceedings  in  forcible  entry  and  detainer- 
Swan's  Statutes,  old  ed.,  419,  420.  By  this  act  jurisdiction  in  for- 
cible entry  and  detainer  was  conferred  upon  two  justices  of  the 
peace,  subject  to  review,  upon  certiorari^  by  the  court  of  common 
pleas.  By  section  10,  the  plaintiff  in  certiorari  is  required  to  give 
bond  to  the  defendant,  "conditioned  for  the  faithful  prosecution 
of  the  said  suit ;  and  in  case  of  failure,  that  he  will  pay  all  costs, 
rents  and  damages,  which  may  be  assessed  to  the  defendant  in  cer- 
tiorari, as  hereinafter  provided."  By  sections  11  and  12,  it  is 
enacted,  that  if  the  judgment  of  the  justices  shall  be  reversed,  the 
plaintiff  in  certiorari  shall  recover  costs,  and  th(B  court  shall  retain 
the  cause  and  proceed  thereon  to  final  judgment,  as  in  cases  of  ap- 
peal, and  if  on  trial,  the  jury  find  the  defendant  guilty  of  forcible 
entry  and  detainer,  or  forcible  detainer  only,  the  court  shall  render 
judgment  for  costs,  and  that  the  complainant  have  restitution  of 
the  premises.     Sections  13  and  14  are  as  follows : 

*"  Sec.  13.  That  if  the  plaintiff  in  certiorari  shall  fail  or  [52S 
neglect  to  prosecute  the  said  suit  to  final  judgment,  or  if  the  judg- 
ment and  proceedings  in  the  court  below  shall  be  affirmed;  then, 
and  in  every  such  case,  the  court  of  common  pleas,  on  motion  of 
the  defendant  or  his- counsel,  shall  render  judgment  affirming  the 
judgment  and  proceedings  below,  and  for  costs;  and  shall  award 
execution  therefor,  as  in  other  cases. 

"Sec.  14.  That  thereupon,  if  the  plaintiff  in  certiorari  were 
defendant  below,  it  shall  be  the  duty  of  the  court,  on  motion,  to 
direct  a  jury  to  be  impaneled  and  sworn,  to  inquire  into  and  assess 
the  value  of  the  rents  accrued,  and  damages,  if  any,  sustained, 
from  and  afler  the  day  on  which  notice  to  quit  was  served  on  such 
plaintiff  in  certiorari ;  or  if  no  such  notice  was  given,  then  from 
the  time  such  plaintiff  in  certiorari  was  summoned  in  the  proceed* 
ings  below." 
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We  think  it  quite  clear,  that  the  only  authority  here  given  to 
aesess  rents  and  damages,  is  in  cases  where  the  judgments  of  the 
justices  are  affirmed ;  in  other  words,  section  14  relates  only  to 
the  cases  mentioned  iathe  13th,  and  the  condition  of  the  bond  re- 
lates to  the  same  cases.  There  is  do  provision  for  any  such  assess- 
ment if  the  justice's  judgment  is  reversed,  nor  was  any  such  thing 
4k)ntemplated.  If  it  had  been,  the  jury  impaneled  to  try  the  issue 
of  guilty  or  not  guilty,  would  have  been  authorized  to  make  the 
assessment,  for  surely  no  such  absurdity  could  have  been  designed, 
as  that  there  should  be  one  jury  to  try  that  issue  and  another  to 
assess  the  rents  and  damages.  But  this  absurdity  is  inevitable, 
upon  any  other  construction  than  that  we  have  arrived  at ;  for  it 
is  admitted,  and  correctly  too,  that  no  authority  is  given  to  the 
jury  that  tries  the  issue  to  make  any  assessment. 

The  language  of  the  act,  also,  is  sufficiently  plain,  especially 
when  proper  regard  is  paid  to  its  connection.  The  "  faithful  pros- 
ecution of  the  said  suit,"  which  is  a  condition  of  the  bond,  means 
a  prosecution  of  the  writ  of  certiorari;  and  there  has  been 
629]  *8uch  faithful  prosecution  when  a  judgment  of  reverpal  is 
obtained.  The  "case  of  failure,"  mentioned  in<the  bond — and 
upon  the  happening  of  which  a  liability  to  pay  costs,  rents,  and 
damages,  "as  hereinafter  provided,"  is  incurred — ^ie  a  failure  to 
obtain  a  judgment  of  reversal.  When  a  reversal  takes  place,  "the 
eaid  suit"  of  certiorari  spoken  of  in  the  bond,  has  no  longer  an 
existence,  and  the  cause  is  retained  "  as  in  cases  of  appeal."  The 
connection  between  the  13th  and  14th  sections  shows  that  they  are 
upon  the  same  subject,  and,  with  the  other  considerations  I  have 
mentioned,  makes  it  apparent,  that  the  latter  is  limited  to  the  cases 
specified  in  the  former,  which  are  all  cases  of  affirmance. 

It  results  from  these  views  that  the  judgment  in  question  must 
be  reversed. 
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ISAAO  J.  FULLEKTON  V.  WiLLIAM  StUKGES. 

F.  and  others,  sureties  of  C,  signed  an  instrument  payable  to  S.  or  order,  in 
blank  as  to  the  date,  amount,  and  time  of  payment,  but  with  a  private 
agreement  that  it  should  not  be  filled  for  more  than  $1,000  or  $1,500,  and 
delivered  it  to  C,  the  principal,  to  procure  the  discount  While  in  the 
hands  of  C,  seals  were  affixed  to  the  signatures  by  some  one,  without  the 
knowledge  or  consent  of  the  sureties ;  and,  subsequently,  the  instrument 
was  presented  by  C.  to  S.,  the  payee,  and  filled  up  and  discounted  for  the 
sum  of  $10,000.     Held: 

1.  That  one  who  intrusts  his  name  in  blank  to  another,  to  procure  a  discount,  is 

liable  to  the  full  extent  to  which  such  other  may  see  fit  to  bind  him,  when 
the  paper  is  taken  in  good  faith,  without  notice,  actual  or  constructive,  that 
the  authority  given  has  been  exceeded. 

2.  Such  blank  signature  has  the  effect  of  a  general  letter  of  credit;  and  the 

rule  is  founded  as  well  upon  that  principle  of  general  jurisprudence  which 
casts  the  loss,  when  one  of  two  innocent  pei*sons  must  sufier,  upon  him  who 
has  put  it  in  the  power  of  another  to  do  the  iiyury,  as  also  upon  the  rule 
*of  the  law  of  agency  which  makes  the  principal  liable  for  the  acts  {530 
of  his  agent,  in  violation  of  his  private  instructions,  when  he  has  held  the 
agent  out  as  possessing  more  enlarged  authority. 

3.  The  material  alteration  of  a  written  instrument,  made  by  a  stranger,  will  not 

avoid  it 

4»  To  have  that  effect,  the  alteration  must  be  made  by,  or  with  the  privity  of, 
one  claiming  a  benefit  under  the  instrument,  and  (to  give  application  to  the 
doctrine  upon  that  subject)  af\er  the  instrument  has  been  delivered  and 
taken  effect 

6.  In  such  case,  a  remedy  is  denied,  and  the  instrument  is  destroyed,  as  a  pun- 
ishment for  the  fraud  of  the  party  claiming  a  benefit  under  it 

6.  In  this  case,  C.  was  the  authorized  agent  of  F.,  to  fill  up  the  paper  and  pro- 

cure the  discount,  having  no  title  to,  or  interest  in,  the  paper;  and  althouglv 
not  authorized  to  affix  seals  to  the  signatures,  and,  therefore,  incompetent 
to  bind  F.  thereby,  his  attempt  to  do  so  can  not  affect  S.,  the  payee. 

7.  Having  fully  executed  and  not  exceeded  his  authority,  by  procuring  the  dis- 

count of  the  paper  as  a  promissory  note,  his  unauthorized  act  in  affixing  a. 
seal  may  be  treated  as  a  nullity,  and  the  instrument  enforced  in  the  manner 
and  to  the  extent  contemplated  by  the  surety,  as  such  promissory  note. 

,   Error.    Reserved  in  the  district  court  of  Perry  county. 

The  judgment  in  the  court  of  common  pleas  was  for  Sturges,  a 
motion  for  a  new  trial  made  by  defendants  being  overruled.  The 
case  was  taken  on  error  to  the  district  court.  The  facts  were  sub- 
initted  to  the  court  in  an  agreed  statement,  as  follows : 
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"  Upon  the  trial  of  this  cause,  the  p 
the  issue  herein  to  the  court  in  lieu  of 
gave  in  evidence  a  paper,  of  which  tin 

$10, 000.  Thornvillb, 

Six  months  after  date,  for  value  t 
promise  to  pay  William  Sturges  or  ore 
Zanesville,  Ohio,  ten  thousand  dollars 
and  empower  any  attorney,  of  any  co 
States  of  America,  at  any  time  after  tb 
appear  in  any  court  within  the  said  U 
us  and  in  our  names,  and  confess  jud 
holder  of  this  note,  for  the  said  amoui 
331]  release  all  *errors  and  the  right 
of  execution  on  said  judgment.  Witr 
16th  day  of  November,  1852. 

(Signed,)  Jai 

Ja» 
I.  \ 
Jac 
Da 
Jeb 
Soi 
Abi 
Wm 
Eli 
J.I 
Jac 

And  rests  his  case.  The  defendant 
signed  the  paper,  there  was  a  blank  f 
in  the  first  line,  and  a  second  blank  p 
in  the  second  line,  and  a  third  blanl 
sand,'  in  the  fifth  line,  and  a  fourth  b 
tenth  and  eleventh  lines,  between  th 
*  and,*  and  a  fifth  blank  in  the  sevente 
'  this '  and  the  word  '  day.' 

"  Defendant  further  proved,  that  tt 
Zanesville,  and  that  the  said  blanks  w< 
on  said  November  16,  1852,  when  he  d 
after  filling  said  blanks,  the  paper  reac 

"  The  defendant  then  further  prov< 
paper  there  was  no  seal  on  the  same,  a 
fiame  at  the  time  when  all  the  signatur 
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affixed,  but  that  such  seals,  includlDg  the  seal  annexed  to  this  de- 
fendant's name,  were  added  (the  evidence  did  not  show  by  whom) 
after  the  parties  had  signed  the  same,  and  without  this  defendant's 
knowledge,  authority,  or  consent,  and  before  it  came  to  the  posses- 
sion of  the  plaintiff. 

*'  The  defendant  further  proved,  that  he  signed  his  name  to  said 
*paper  in  blank,  and  unsealed  as  aforesaid,  at  the  request,  [532 
and  for  the  accommodation,  of  James  Culbertson,  whose  name  is 
first  signed  to  it;  the  said  Culbertson  being  the  principal,  and  all 
of  the  other  parties  his  sureties  thereon.  Defendant  further  proved, 
that  when  the  plaintiff  received  the  instrument  of  writing  from  eaid 
James  Culbertson,  the  plaintiff  advanced  to  him  a  part  of  said  ten 
thousand  dollars  in  money,  the  residue  of  the  consideration  being 
something  equal  to  money.  The  defendant  further  proved,  that 
when  he  put  his  name  to  the  paper,  no  one  was  present  but  the 
said  James  Culbertson,  and  that  he  told  Culbertson  that  he  would 
not  agree  to  become  surety  for  more  than  a  thousand  or  fifteen  hun- 
dred dollars. 

"  No  other  evidence  was  given  in  the  case.  Upon  this  evidence 
being  heard,  the  plaintiffs  counsel  asked  permission  to  give  tho 
paper  in  evidence,  under  the  second  and  third  counts  of  his  declara- 
tion, which  was  accordingly  done. 

"  It  is  agreed,  that  the  above  statement  contains  all  the  evidence 
introduced  upon  each  of  the  trials,  at  the  March  term,  1854,  of  the 
Perry  common  pleas,  wherein  William  Sturges  was  plaintiff,  and 
each  of  the  above-named  singers,  except  the  two  Culbertsons,  were 
defendants.    March  16, 1854." 

J.  B.  MaginniSj  and  Hunter  &  Finck^  for  plaintiff  in  error. 

Mr.  Hunter^  in  argument,  cited  Master  v.  Miller,  4  Term,  320 ;  Bank 
TI.  S.  V.  Russell  and  Boone,  3  Yates,  391 ;  Woodworth  v.  Bank  of 
America,  19  Johns.  391 ;  Nargo  and  Green  v.  Puller  and  Patterson, 
24  Wend.  374 ;  1  Smith's  Lead.  Cas.,  top  page,  572,  598, 599  ;  United 
States  V.  Linn,  1  Howard,  104 ;  8  Pick.  325 — as  establishing  that 
any  material  alteration,  however  insignificant,  made  by  an  inter- 
mediate party,  as  an  indorser,  etc.,  or  while  the  instrument  is  ia 
his  hands,  unexplained,  renders  it  utterly  void  as  between  the* 
holder  and  the  maker,  or  ifny  prior  party. 
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^a  B.  Goddard,  for  defend 
cts,  pt.  2,  chap.  3,  p.  223, 
Tight,  4  Gilman,  411 ;  Wa 
ton  r.  Appleton,  29  Maine, 
345 ;  Lambert  and  Pollai 
jk,  3  Ohio  St.  302 ;  Hunting 

NET,  J.  This  was  an  actio 
three  counts.  The  first  sel 
,  dated  November  16, 1852, 
at  his  banking-house  in  Zai 
I  The  second  counted  upoi 
note ;  and  the  third  was  the 
reived,  and  money  lent, 
be  first  of  these  counts,  the 
i  by  affidavit;  and  to  the 
ted  to  the  court,  and  from 
appended  to  the  bill  of  exc( 
ras  signed  by  the  defendant 
James  Culbertson,  was,  as 
incipal,  and  the  others  his  s 
iace.  That  at  the  time  the  ] 
>,  and,  by  the  sureties,  plac 
blank  as  to  the  date,  amou 
s  affixed  to  the  signaturee 
fore  it  came  to  the  possess 
I  of  the  signatures ;  but  by 
The  defendant,  Fullerto 
to  his  signature  was  done  ^ 
lent ;  and  that  at  the  time  1: 
'  the  accommodation  of  Ci 
I  would  not  agree  to  becom( 
land  or  fifteen  *hundred  dol 
•esented  to  Sturges,  by  Cull 
3  blanks  being  filled  by  the 
sum  often  thousand  doUai 
othing  in  the  case  tended  t 
tson,  in  directing  the  instm 
ceeding  the  authority  given 
3  violation  of  any  private  i 
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have  given  to  the  former,  as  to  the  amount  for  which  he  was  willing 
to  become  liable,  could  not  have  been  used  to  prevent  a  recovery  for 
the  sum  named  in  the  paper. 

No  rule  is  better  settled,  or  founded  upon  stronger  reasons,  than 
that  which  affirms  the  liability  of  one  intrusting  his  name  in  blank 
to  another,  to  the  full  extent  to  which  such  other  may  see  fit  to  bind 
him,  when  the  paper  is  taken  in  good  faith  and  without  notice,  ac- 
tual or  implied,  that  the  authority  given  has  been  exceeded,  or  the 
confidence  reposed  has  been  abused.  It  has  the  effect  of  a  general 
letter  of  credit ;  and  the  rule  is  founded,  not  only  upon  that  prin- 
ciple of  general  jurisprudence  which  casts  the  loss,  when  one  of  two 
equally  innocent  persons  must  suffer,  upon  him  who  has  put  it  in 
the  power  of  another  to  do  the  injury,  but  also  upon  that  rule  of  the 
law  of  agency,  which  makes  the  principal  liable  for  the  acts  of  his 
agent,  notwithstanding  his  private  instructions  have  been  disre- 
garded, when  he  has  held  the  agent  out  as  possessing  a  more  en- 
larged authority.  These  rules  are  indispensably  necessary  to  pre- 
vent fraud  and  surprise  upon  third  persons,  and  in  their  application 
to  the  usual  course  of  dealing  in  commercial  transactions,  are  to  be 
considered  as  of  vital  importance.  They  are  not  questioned  by  the 
learned  counsel  for  the  plaintiff  in  error ;  nor  does  he  contend  that 
there  was  anything  in  the  case  that  should  have  prevented  a  recov- 
-cry,  from  the  fact  that  the  instrument  was  filled  up  for  a  larger 
amount  than  had  been  agreed  upon  between  Calbertson  and  Fuller- 
ton.  But  he  insists  that  Culbertson  must  be  presumed  to  have 
^dded  the  seals,  %fler  the  paper  was  placed  in  his  hands  by  [535 
the  sureties,  and  that  this  effected  a  material  alteration  of  the  in- 
strument ;  and,  being  done  without  the  knowledge  or  consent  of 
Fullerton,  avoids  it  in  the  hands  of  Sturges,  notwithstanding  he 
had  no  notice  of  the  fact.  That  the  alteration  was  made  without 
the  knowledge  or  express  consent  of  Fullerton,  must  be  admitted ; 
that  it  was  made  by  Culbertson,  after  the  paper  came  into  his  hands, 
And  before  its  presentation  to  Sturges,  is  highly  probable. 

It  is  also  very  trud,  that  affixing  a  seal  to  the  name  of  a  party  to 
a  written  instrument,  when  its  legal  effect  would  be  in  some  way 
thereby  changed,  unquestionably  is,  and  has  often  been  held  to  be, 
a  material  alteration.  But  it  is  wholly  unnecessary  to  consider 
whether  such  an  addition  made  to  an  instrument  of  the  character 
of  the  one  declared  upon  in  this  case,  should,  in  this  state,  where 
it  has  precisely  the  same  legal  effect,  is  subject  to  the  same  defenses, 
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and  barred  in  the  same  time,  whel 
material.  There  has  been  no  reco\ 
sealed  instrument.  No  evidence  was 
declaration  ;  but  the  evidence  was  r 
upon  the  count  describing  it  as  a  proi 
iff  in  error,  bj  the  paper  he  signed, 
obtain  a  discount  upon  a  promissory 
the  manner  he  did,  is  unquestionab 
when  deprived  of  the  seals,  is,  in  le^ 
not  doubted.  The  true  question  th 
the  circumstances,  a  right  to  treat 
instrument  as  Fullerton  authorized 
by  the  unauthorized  addition  of  a  sea 
other  person,  without  the  knowledge 
to  his  hands  ? 

It  certainly  binds  Fullerton  for  no  n 
tains  no  stipulations,  that  Sturges  hi 
bertson  authorized  to  make  for  F 
536]  *no  fraud,  and  knew  of  no  fn 
precisely  as  it  came  to  his  hands,  wi 
This  fact  shows  the  entire  inappli< 
relating  to  the  alteration  of  written 
cation  to  many  of  the  doctrines  the 
have  been  made  after  the  delivery  o 
has  taken  effect,  and  by  or  with  the 
efit  under  it.  The  rule  of  the  Er 
alteration,  made  by  a  stranger,  avc 
universally  repudiated  in  this  count 
alteration  must  be  material  and  inter 
take ;  and  by  a  party  entitled  to  a  1 
and  not  by  a  stranger,  or  one  advers 
Serg.  &  Rawle,  405 ;  8  Cow.  71 ;  1  Wj 
ested  party  lies  at  the  foundation  of 
for  his  fraud,  the  law  deprives  him  a 
all  remedy  upon  it. 

The  question  in  this  case  depends 
ciples.  Here  is  no  fraud  to  be  punii 
the  benefit  of  the  paper,  and  the  < 
interest  in  it,  has  neither  done  or  i 
time  the  seals  were  affixed,  there  wa 
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for  none  had  been  made ;  none  perfect  in  either  form  or  eabstanoe 
had  even  been  written — ^mnch  less  delivered  or  taken  effect. 

Assuming  Galbertson  to  haveafSized  the' seaLs,  while  the  skeleton 
remained  in  his  hands,  it  was  done  by  one  having  no  rights  nnder 
the  instrument,  and,  neither  at  that  time  or  ever  afterward,  any 
remedy  or  right  of  action  upon  it.  In  respect  to  the  custody,  filling 
up,  and  ultimate  delivery  of  the  instrument  to  the  payee,  he  was 
acting,  not  only  for  himself,  but  as  the  authorized  agent  of  Fuller- 
ton  ;  clothed  with  apparent  authority  to  bind  FuUerton  for  any 
sum  that  he  might  see  fit  to  insert,  and  to  make  the  instrument 
perfect,  in  every  respect,  for  the  purposes  intended,  ^where  [637 
FuUerton  had  left  it  imperfect.  He  had  no  right  to  change  what 
FuUerton  had  done  for  himself;  but  he  had  perfect  authority  to 
supply  what  FuUerton  had  omitted.  If  he  did  more  than  the 
authority  given  him  by  FuUerton  seemed  to  authorize,  he  fBAlod  to 
bind  him  for  such  excess,  even  in  favor  of  one  who  might  in  good 
faith  take  the  paper. 

But  if  he  did  it  firaudulently,  it  is  still  but  the  fraud  of  Fuller- 
ton's  agent,  acting  outside  of  his  authority,  and,  therefore,  in  the 
legal  sense,  a  stranger  to  both  him  and  Stnrges.  He  is  a  stranger 
to  FuUerton,  because  quoad  the  excess,  he  has  acted  without  au- 
thority ;  and  he  is  a  stranger  to  Stirrges  because,  as  between  him 
and  FuUerton,  he  has  derived  no  title  to  the  instrument  through  or 
from  Culbertson.  But  it  would  indeed  be  singular  that  Bturges 
8hould.be  punished  for  the  fraudulent  or  unauthorized  act  of  Cul- 
bertson, for  whom  he  was  in  nowise  responsible,  and  of  which  he 
had  no  knowledge ;  rather  than  FuUerton,  whose  agent  he  was,  and 
who  had  incautiously  or  negligently  placed  in  his  hands  the  means 
that  enabled  him  to  obtain  the  money.  There  is  not  a  word  in  tlie 
case  that  points  to  any  bad  faith  on  the  part  of  Bturges ;  and  there- 
fore nothing  that  could  justify  visiting  him  with  the  loss  of  his 
debt,  as  a  penalty  for  his  conduct.  K  he  must  lose,  it  is  because 
Culbertson  has  exceeded  the  authority  given  by  FuUerton,  and,  for 
that  reason,  failed  to  bind  him.  It  is  a  simple  question  of  agency, 
and  a  settled  rule  of  the  law  of  agency  furnishes  the  solution.  What 
Culbertson  has  done,  is  exactly  what  Sturges  had  a  right  to  suppose 
him  authorized  to  do,  except  the  addition  of  the  seal.  But  without 
the  seal  the  instrument  is  perfect,  and  a  Ml  execution  of  the  power. 
When  that  is  the  case,  and  the  party  dealing  with  the  agent  has 
acted  in  good  faith,  his  acts  are  binding  so  &r  as  they  are  author- 
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d  only  for  the  excess ;  pre 
ind  the  rightful  executiG 

thus  stated  by  Lord  Cok 
1  doth  less  than  the  com 
i  unto  him,  then  the  comi 
the  act  is  void.  And  wh 
L  to  do  and  more,  there  it 
void  for  the  rest."  Co.  L 
principle  is  stated  by  Mr 
)  number  of  authorities. 
YB :  "  Where  there  is  a  ( 

something  ex  abundanti 
mention  is  good,  and  the  e: 
a  complete  execution  of  a 

the  excess  and  the  rigl 
len  the  whole  will  be  voi 
ed  involved  attempts  by  t 
•mance  of  something  mor< 
ae  application  of  the  princ 
£cess  relates  to  a  mere  nsel 
ment  that  evidences  the  < 
what  he  had  authorized  t 
pecise  point  has  been  adji 
the  case  from  that  of  the 
ecided  by  the  Supreme 
^as  brought  upon  the  unc 
oneys  at  Vandalia,  Illino 

that,  after  he  had  signed 
0  be  trasmitted  to  the  pla 
)n,  or  authority,  material] 
9.  The  court  sustained  a 
ow  that  the  seal  was  ad( 
lority  of  the  plaintiffs.  *] 
whom  the  seals  were  afi 
ber  that  this  was  made  1 
3trument  void,  or  that  it  i 
d  not  invalidate  *it."  Tl 
[uires  the  pleading  to  be  cc 
leging  it ;  and  arrive  at  th 
ed  with  a  verification,  anc 
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the  affixing  the  seal  was  done  without  their  knowledge,  consent,  or 
authority,  and  this  state  of  the  case  had  been  sustained  by  the  proof, 
it  would  not  have  avoided  the  instrument. 

The  plea  in  that  case,  contained  precisely  what  the  proof  shows 
in  this;  what  was  reached  by  intendment  there,  is  positively  ad- 
mitted here,  namely,  that  the  alteration  was  made  without  the 
knowledge,  consent,  or  participation  of  the  plaintiff;  without  which, 
we  have  the  authority  of  that  court  for  saying,  the  instrument  is 
not  avoided.  The  doctrine  was  carried  still  further,  and,  perhaps, 
to  an  unwarrantable  length,  in  Truett  v.  Wainright,  4  Gil.  411 ; 
where  the  addition  of  a  seal  by  an  agent,  to  the  signature  of  the 
party  to  a  warrant  of  attorney,  with  the  knowledge  and  at  the  re- 
quest of  the  attorney  of  tho  adverse  party,  was  held  not  to  vitiate 
the  instrument.  The  court  place  the  decision  upon  the  ground  that 
the  instrument  was  sufficient  without  the  seal,  and  could  not  be 
avoided  by  the  unnecessary  addition  of  it,  without  authority  on  the 
part  of  the  agent. 

The  judgment  must  be  affirmed. 


Washington  Matthews  v.  The  State  of  Omo. 

It  is  essential  that  an  indictment  for  robbery  should  contain  a  substantial  aver- 
ment of  the  intent  to  steal  or  rob. 

And  this  averment  is  not  sufficiently  made  by  the  words,  **  feloniously  did  seitBe^ 
take,  and  carry  away" 

Writ  of  error  to  the  court  of  common  pleas  of  Butler  county. 

*At  the  September  term  of  the  court  of  common  pleas  of  [640 
Butler  county,  1854,  the  plaintiff  in  error  was  put  upon  his  trial, 
on  an  indictment  containing  four  counts,  the  first  of  which  charged, 
an  assault  with  intent  to  murder;  the  second,  an  assault  with  intent  to 
rob;  and  the  third  and  fourth  counts,  respectively,  a  robbery ,  under 
section  16  of  the  statute  for  the  punishment  of  crimes.  After  ,the 
close  of  the  evidence,  a  nolle  prosequi  was  entered  on  the  first  two 
counts,  and  the  cause  having  regularly  gone  to  the  jury,  the  de- 
fendant was  found  guilty  on  the  last  two  counts  of  the  indictment, 
on  which  judgment  was  rendered,  and  the  plaintiff  in  error  sen- 
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tenced  to  imprisonment  in  the  penitentia 
years.    To  reverse  this  judgment,  this  wri 

Clark  &  Christy^  and  AUx.  F,  Sume,  for  ] 
G,  W,  McCook,  attorney-general,  for  the 

Bartlet,  J.    The  first  error  assigned 
is  defective  in  this,  that  it  is  not  averred 
counts   on  which  the  plaintiff  in  error  y^ 
taking   of  the  property  therein  alleged,  "^ 
rob  or  steal. 

The  language  of  the  section  otihe  statute 
counts  of  the  indictment  were  framed,  is  as 

"That  if  any  person  shall,  forcibly  and  b^ 
in  fear,  take  from  the  person  of  another 
property,  of  any  value  whatever,  mth  inte 
person  so  offending  shall  be  deemed  guilty 

Three  ingredients  are  essential  to  const 
bery : 

1.  The  use  of  force  and  violence,  or  the 
the  injured  person  is  put  in  fear ; 

2.  A  taking  from  the  person  of  another 
sonal  property ; 

641]    *3.  An  intent  to  rob  or  steal 

All  these  elements  are  essential,  and  eacb 
constitute  the  crime.  The  first  and  second^ 
be  a  simple  trespass ;  the  thirds  without  the 
be  a  bare  intent  to  commit  a  crime  without 
second  and  thirdy  without  the^r^f,  would  be 
In  the  case  under  consideration,  the  cor^ 
the  two  counts  of  the  indictment  on  whi( 
was  convicted,  as  follows : 

"3.  .  .  .  Washington  Matthews,  . 
day  of  August,  in  the  year  1854,  ,  ,  . 
.  .  .  .in  and  upon  the  said  Owen  McArc 
did  make  an  assault,  and  him,  the  said  Ow( 
in  bodily  fear  and  danger  of  his  life,  .  . 
oniously  did  put ;  and  three  twenty-dollar  j 
of  twenty  dollars  each,  of  the  personal  pre 
McArdle,  from  liie  person  and  against  th 
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McArdle,    .    .    ,    then  and  there  feloniously  and  violently  did 
seize,  take,  and  carry  away,  contrary,"  etc. 

"4.  .  .  .  Washington  Matthews,  ...  on  the  seventh 
day  of  August,  in  the  year  1854,  ...  in  the  county  of  Butler, 
...  in  and  upon  the  said  Owen  McArdle,  .  .  .  did  unlaw- 
fully make  an  assault,  and  him,  the  said  Owen  McArdle,  in  bodily 
fear  and  danger  of  his  life,  .  .  .  then  and  there  feloniously  did 
put ;  and  three  twenty-dollar  gold  coins,  of  the  value  of  twenty 
dollars  each,  of  the  personal  property  of  the  said  Owen  MoArdle, 
&om  the  person  and  against  the  will  of  the  said  Owen  McArdle, 
.  .  .  then  and  there  feloniously  and  violently  did  seize,  take,  and 
carry  away,  contrary,"  etc. 

The  first  two  constituents  of  the  crime  are  sufficiently  set  out  in 
each  of  these  counts;  but  the  proper  averment  of  the  intent 
*is  omitted.  Whenever  a  particular  intent  constitutes  an  [642 
element  of  a  crime,  it  is  essential  that  it  be  substantially  averred 
in  the  indictment.  It  is  true  that  in  the  case  of  Turner  v.  The 
State  of  Ohio,  1  Ohio  St.  422,  it  was  held,  that  where  an  indict- 
ment for  robbery  avers  an  actual  stealing,  the  requisite  intent  is,  ex 
vi  termni,  included,  the  term  steal,  in  its  legal  signification,  import- 
ing a  larceny.  But  the  words  of  this  indictment,  "  did  seize,  take, 
and  carry  arnay,''  import  a  trespass,  but  do  not  express  a  larceny. 
And  the  deficiency  is  not  helped  by  the  word  *^^  feloniously  "  which 
is  used.  The  predicate  of  an  act  that  it  is  felonious,  is  simply  to  as- 
sert a  legal  conclusion  as  to  a  quality  of  the  act ;  and  unless  the  act 
charged  of  itself  imports  a  felony,  it  is  not  made  so  by  the  applica- 
tion of  this  epithet.  Indeed,  the  term  felony  has  no  distinct  and 
well-defined  meaning  applicable  to  our  system  of  criminal  jurispru- 
dence. In  England,  it  has  a  well-known  and  extensive  significa- 
tion, and  comprises  every  species  of  crime  which,  at  common  law, 
worked  a  forfeiture  of  goods  and  lands.  But  under  our  criminal 
code,  the  word  felonious,  although  occasionally  used,  expresses  a 
signification  no  less  vague  and  indefinite  than  the  word  criminal. 

Both  of  the  counts  of  the  indictment  therefore  upon  which  the 
plaintiff  in  error  was  convicted,  are  fatally  defective.  Other  errors 
are  assigned,  but  it  is  not  necessary  to  go  further  in  this  case. 

Judgment  of  common  pleas  reversed^  and  cause  remanded, 

453 


Digiti 


zed  by  Google 


1 


643  SUPREME  COUET  OP  OHIO. 

Satchell  v.  Doram. 


William  Satohell  v.  Thomas  Dobam. 

No  statute  has  authorized  the  recording  of  town-plats  not  executed  and  ac- 
knowledged pursuant  to  statute,  and,  consequently,  such  record  is  not,  per 
sCf  evidence.  Nor  is  it  made  evidence  by  proof  that,  in  building  or  im- 
proving, some  lot-owners  paid  respect  to  the  plat,  and  others  not 

643]  *An  averment  in  a  declaration  that  the  plaintiff  was  entitled  to  the  use  of 
a  "  public  alley,"  is  not  supported  by  proof  of  a  right  to  use  a  private  alley, 

A  deed  calling  for  an  alley  at  seventy  feet,  more  or  less,  from  a  street,  does  not 
estop  the  grantee  to  deny  the  existence  of  an  alley  at  the  distance  of  sixty 
feet 

Whether  a  court  errs,  or  not,  in  a  charge  to  a  jury,  is  immaterial,  where  there 
is  no  evidence  tending  to  make  the  charge  material  and  it  could  not  have 
misled  the  jury. 

Ebbob  to  the  district  court  of  Hamilton  county. 

The  judgment  sought  to  be  reversed  in  this  proceeding  is  that 
of  the  district  court,  affirming  a  judgment  of  the  court  of  common 
pleas  of  Hamilton  county,  in  an  action  on  the  case,  in  which  the 
plaintiff  in  error  was  also  plaintiff,  and  the  defendant  in  error  was 
defendant. 

The  declaration  averred,  that  <' whereas,  on  tHe  10th  day  of  Jan- 
uary, in  the  year  1845,  and  during,"  etc.,  Satchell  "was  lawfully 
possessed  of  a  certain  dwelling-house  and  appurtenances,  situato 
on  the  south  side  of  Green  street,  between  £ace  and  Elm  streets, 
in  the  city  of  Cincinnati,**  etc.,  and  "was  lawfully  entitled  to  the 
use  and  enjoyment  of  a  certain  public  alley,  extending  from  said 
Green  street,  of  the  width  of  seven  feet,  by  the  side  of  his  said 
dwelling-house,  the  whole  length,  of  the  said  William  Satchell,  sit- 
uate as  aforesaid  ;'*  and  alleges  the  obstruction  of  the  alley  by  the 
defendant.  The  defendant  plead  not  guilty,  and  also  that  the 
plaintiff  ought  not  to  have  his  action,  because,  he  says  "  that,  by 
reason  of  the  plaintiff's  possession  of  the  lot  in  the  declaration 
mentioned,  at  the  time  therein  stated,  the  plaintiff  was  not  entitled 
to  the  use  and  enjoyment  of  the  said  supposed  alley,  as  in  the 
declaration  set  forth;  and  this  he  prays  may  be  inquired  of  by  the 
country,"  etc. 

It  appears  from  the  bill  of  exceptions,  that  the  plaintiff  intro* 
duced  evidence  tending  to  prove  that,  in  1838,  Doram  had  a  stable 
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on  the  back  end  of  his  lot ;  that,  then,  in  a  conversation  with  one 
Beckley,  Doram  said  he  had  been  informed  by  Gest,  city  *8ur-  [644 
veyor,  that  there  was  an  alley  laid  off,  in  connection  with  the 
alley  <•  across  on  the  other  side  of  the  street,  and  parallel  with  it," 
and  that  he  (Doram)  did  not  want  to  move  his  stable  farther  east 
than  it  then  was,  because,  if  he  did  so,  the  street  commissioners 
would  fine  him  severely  for  doing  so,  and  that  he  had  sixty  feet, 
more  or  less,  from  Mr.  Longworth. 

Evidence  was  further  inti^oduced  tending  to  prove,  that,  at  the 
commencement  of  the  suit,  and  at  the  time  stated  in  the  declara- 
tion, Doram  was  in  possession  of  a  lot,  and  house  thereon  situate, 
on  the  southeast  corner  of  Green  and  Elm  streets,  in  McFarland's 
subdivision  of  said  city;  that  he  (Doram)  obtained  that  property 
about  thirty  years  ago,  by  assignment  of  Nicholas  Longworth's 
title-bond  to  one  Hurry;  that  afterward  (December  19,  1835) 
Doram  obtained  from  Longworth  a  deed  in  fee  simple ;  that  the 
plain  tiff. is  in  possession  of  the  lot,  with  his  dwelling-house  thereon, 
next  east  on  Green  street — street  of  Doram's  lot — and  that  Doram 
told  said  Beckley  that  Mr.  Gest,  the  city  surveyor,  had  told  him 
there  was  an  alley  there. 

Plaintiff  further  introduced  evidence  tending  to  prove  that, 
about  1807  or  1808,  William  McFarland  had  possession  of  that  part 
of  said  city  known  as  McFarland's  subdivision  ;  that  he  subdivided 
the  same  into  lots,  so  that  in  said  subdivision  there  were  alleys 
seven  feet  wide,  the  first  at  the  distance  of  sixty  feet  east,  from  Elm 
street,  and  then  of  distances  of  every  sixty  feet  on  both  sides  of 
Green  street  to  Eace  street ;  that  the  lots  are  thirty  feet  in  width ; 
that  about  August  17,  1831,  Charles  Satchell  was  about  to  pur- 
chase the  right  of  one  Joseph  Parker,  which  he  held  by  title-bond 
from  Longworth,  and  that  Doram,  as  the  agent  of  Parker,  held  his 
papers  and  negotiated  the  contract  with  said  Charles  Satchell ; 
that,  in  such  negotiation,  Doram  told  said  Charles  S.,  that  there 
was  an  alley  sixty  feet  east  of  Elm  street,  in  the  rear  of  said  lot, 
which  said  Charles  was  about  to  purchase,  and  further,  at  the  time 
of  such  negotiation,  showed  Charles  S.  the  now  mutilated  paper, 
of  which  the  following  only  is  legible:  *"N.  Longworth  [646 
sells  to  Joseph  Parker  a  lot  on  the  east  side  of  Elm  street  between 
2d  and  3d  streets,  next  south  of  Thomas  Dorand,  twenty  feet  in 
front  and  running  back  to  the  alley  sixty  or  seventy  feet,  price 
forty  dollars  per  front  foot,  payable  in  2,  3,  4,  6,  6,  7,  8,  9,  and  10 
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one  time  owned  lots  numbei 
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look  after  some  property  of  h 
ad  Doram  in  possession  of  fi\ 
L  Elm  street  in  addition  to 
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n  him  that  piece  of  ground  t< 
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Charles  Satchell's  lot,  where  the  space  yet  remains  about  seven  feet 
wide  till  it  comes  to  a  stable  built  by  one  Franklin. 

Evidence  was  farther  introduced  by  plaintiff,  tending  to  prove 
that  about  ten  years  ago,  Charles  Satchell's  lot  was  fenced  in,  and 
that  in  the  rear  or  east  side  of  said  lot,  he  had  a  gate  opening  out 
on  the  space  now  claimed  as  an  alley,  and  through  which  himself 
and  his  family  and  his  tenants  in  said  dwelling-house  passed  at  their 
pleasure,  and  that  he  and  his  tenants  fi*om  time  to  time  received  their 
fuel  and  other  heavy  articles  from  wagons  in  the  rear  of  his  lot,  and 
that  there  was  a  space  not  built  upon  then,  in  the  rear  of  said  lot, 
independent  of  the  space  for  the  alley;  that  the  said  Charles  Satch- 
ell's fence  was  sixty  feet  east  of  the  street ;  that  he  had  had  his  lot 
measured  by  the  city  surveyor,  and  it  was  found  to  be  at  that  dis- 
tance from  Elm  street ;  that  the  fence  was  a  board  one,  and  the  fence 
on  the  east  line  of  Doram's  lot  was  a  continuation  of  the  same  fence 
and  on  the  same  line ;  that  afterward  Doram  built  a  cow-house  in 
place  of  the  pig-pens  which  were  there  before,  for  a  cow  which  died 
last  summer  (the  life  of  a  cow  being  about  ten  years),  and  that  said 
cow-house  was  built  outside  and  east  of  said  fence,  and  so  remained 
there  till  it  fell  down  when  William  Satchell,  the  plaintiff,  dug  his 
cellar  for  his  house. 

The  original  deed  of  Longworth,  together  with  a  certified  copy 
of  the  same  from  the  records,  was  put  in  evidence  without  objec- 
*tion.  The  description  is  as  follows :  "  The  following  described  [647 
lot  of  ground  in  the  city  of  Cincinnati,  to  wit,  commencing  on  the 
east  side  of  Elm  street  at  the  southeast  corner  of  said  Elm  and  Green 
streets;  thence  south  along  the  east  side  of  Elm  street  twenty  (20) 
feet;  thence  east  on  a  line  parallel  with  Green  street  seventy  (70) 
feet,  more  or  less,  to  the  alley ;  thence  north  parallel  with  Elm  street 
(20)  twenty  feet,  to  Green  street ;  thence  west  along  the  south  side  of 
Green  street  (70)  seventy  feet,  more  or  less,  to  the  place  of  begin- 
ning, being  parts  of  lots  Nos.  25  and  26  in  the  plan  of  subdivision 
made  by  William  McFarland  in  Cincinnati."  This  deed  appears  to 
have  been  recorded  in  June,  1807. 

After  the  admission  of  this  deed  in  evidence,  the  plaintiff  offered 
a  paper  and  certificate  as  follows : 

William  McFarland' 8  Flat  of  Addition  to  Oincinnati.-r-^^  A  plan  of 
the  division  of  six  lots  situate,  lying,  and  being  in  the  town  of  Cin- 
cinnati, in  the  county  of  Hamilton,  and  State  of  Ohio,  and  num- 
bered on  the  original  plan  of  the  said  town  of  Cincinnati,  two  hun- 
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dred  and  fifty-seven,  two  hundred  and  fifty-eight,  two  hundred  and 
fifty-nine,  two  hundred  and  eighty-two,  two  hundred  and  eighty- 
three,  and  two  hundred  and  eighty -four;  which  lots,  according  to 
this  plan,  are  divided  into  thirty-six  lots,  each  lot  being  thirty  feet 
in  front  and  seventy-two  feet  and  one-third  of  a  foot  deep,  the 
n  amber  of  which  will  appear  by  this  plan,  with  two  streets,  each  forty 
feet  wide,  running  eastwardly  and  westwardly,  and  five  alleys  pass- 
ing through  the  said  plan,  northwardly  and  westwardly,  each  alley 
being  seven  feet  wide;  which  streets  and  alleys  are  to  continue  for 
the  use  of  the  proprietors  of  the  said  lots  forever. 
«  DeUvered  by  William  McFarland." 
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*  State  of  Ohio,  Hamilton  Count 
lUiam  Hoon,  recorder  of  said  C( 
^ing  is  a  correct  copy,  takcD 
rds  of  said  county. 
3Stimony  whereof,  I  have  here 

I  2lBt  [ ],  1851. 

a.] 

^^Recarde 
apposed  plan  appears  to  have 
ok  of  Hamilton  county  recorc 
low,  to  which  plaiatiflf  except^' 
laintiff  then  offered  the  book  oi 
lich  was  also  rejected  by  the  cc 
ieed  to  Charles  Satchell  convej 
lot  in  Cincinnati,  on  the  east 
to  him  by  said  Longworth  [sa 
a  and  Elm  streets].  The  lot  i 
on  Elm  street  and  runs  back  t 
efendant  introduced  James  Mi 
that  there  was  no  alley  at  the 
istimony  the  plaintiff  moved  t 
nied  the  motion,  and  received 
p  the  provisions  of  the  then  s1 
ed  a  written  charge,  which  wa 
issue  in  this  case  may  be  stal 
hat  there  was,  before  and  at  t 
it  is  to  say,  on  the  23d  day  Oj 
public  alley,  to  the  use  of  whi 
•remises  of  which  he  was  posse 
dy,  the  defendant  unlawfully 
the  damage  of  the  plaintiff, 
bially  denies  all  these  allegation 
ntiff  has  established  his  claim, 
iges.  In  the  first  place,  then, 
n  the  declaration,  or  at  any  tit 
mit,  such  a  public  alley?    Pr 

II  not  satisfy  the  plaintiff's  all 
ovided  for  the  use  of  adjoinii 
I  a  public  alley.  As  to  the  pro; 
>ublic  alley,  we  have  to  say,  ir 
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be  Bach  as  to  establish :  1.  A  legal  dedication  as  provided  by  stat- 
ute. 2.  A  condemnation  by  some  public  authority  competent  for 
the  purpose.  3.  A  dedication  implied  from  acts  of  the  owner,  not 
amounting  to  a  statutory  dedication,  but  indicating  the  purpose  to 
make  a  public  alley ;  or,  4.  A  continuous  and  adverse  possession 
and  user  on  the  part  of  the  public  for  twenty-one  years.    And, 

"  1<  As  to  a  statutory  dedication.  Do  you  find,  from  the  evidence, 
that  a  plat  has  been  made,  acknowledged,  and  recorded,  as  provided 
by  an  act  entitled  *  an  act  to  provide  for  the  recording  of  town- 
plats,'  passed  March  3, 1831 ;  or  that  there  has  been  a  dedication 
by  the  proprietor  of  the  land  at  any  time,  according  to  the  pro- 
visions of  the  statute  then  in  force  ?  Has  any  plat  been  admitted 
in  evidence  by  the  court?  or,  if  not,  is  the  defendant  estopped  from 
denying  the  existence  of  such  an  alley,  by  the  recitals  in  his  deed? 
We  charge  you,  that,  as  to  any  person  purchasing  on  the  east  of 
plaintiff's  lot  on  the  south  side  of  Green  street,  the  defendant  is 
estopped  from  denying  that  there  was,  at  the  date  of  his  deed,  a 
public  alley  about  seventy  feet  east  of  his  Elm  street  comer,  but 
that  his  deed  does  not  admit  the  existence  of  an  alley  at  the  dis- 
tance of  sixty  feet  east  of  the  Elm  street  corner,  unless  you  find 
that  there  was,  in  fact,  an  alley  laid  out  by  means  such  as  we  have 
mentioned,  or  used  as  such  at  the  date  of  the  deed ;  for,  if  there  was 
such  an  alley  in  fact,  the  actual  location  will  govern,  and  the  deed 
would  only  convey  to  the  line  of  that  alley. 

<^  2.  Has  there  been  a  condemnation  ? 

^'8.  K  you  do  not  find  that  that  there  has  been  a  statutory  dedi- 
cation, *do  you  find  that  any  person,  while  the  owner  of  the  [551 
ground,  opened  it  to  the  public,  or  passively  permitted  the  public 
to  use  it  as  a  public  alley  for  the  space  of  several  years  ?  Was  this 
space  of  ground  next  the  plaintiff's  premises  ever  opened  and  used 
by  the  public  as  an  alley?    This  is  a  simple  question  of  &ct. 

^<  4.  Has  the  public  acquired  a  title  to  the  alley  by  continued 
user  for  twenty -one  years,  withotit  the  permisaon  or  sufferance  of 
the  plaintiff?    This  also  is  a  simple  question  of  fact. 

<<  We  would  here  explain  that,  by  the  recital  in  the  defendant's 
deed,  he  is  estopped  from  denying  that  there  was,  at  the  date  of 
that  deed,  a  public  alley  at  the  distance  of  about  seventy  feet  from 
the  Elm  street  comer  of  defendant's  lot,  and  that  this  estoppel 
will  apply  to  all  the  cases  of  dedication  to  which  we  have  called 
your  attention,  that  is,  it  will  practically  warrant  you  in  finding, 
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that  there  was  a  public  alley,  however  established ;  but  you  must 
remember  that  this  applies  only  to  the  time  when  the  defendant 
received  his  deed,  and  to  the  point  of  space  we  have  mentioned — 
that  is,  at  the  line  of  the  lot  extending  about  seventy  feet  east- 
wardly  from  Elm  street,  and  does  not  apply  to  an  alley  sixty  feet 
eastwardly  from  Elm  street.  If  you  find  that  there  was,  at  any 
time,  a  public  alley  at  the  point  claimed  by  the  plaintiff,  that  is,  at 
the  side  of  his  dwelling  house,  the  presumption  is  that  it  continues 
to  exist,  unliBss  the  contrary  appears  from  the  testimony.  The  de- 
fendant claims  that,  for  more  than  twenty-one  years  previously  to 
the  commencement  of  this  suit,  he  was  in  the  continued,  uninter- 
rupted, and  adverse  possession  of  the  ground  he  is  said  to  have 
obstructed.  If  so,  he  is  not  liable  in  this  action.  But  his  posses- 
sion must  have  been  continued  and  uninterrupted ;  that  is  to  say, 
it  must  never  have  been  abandoned  or  lost  during  twenty -one 
years  of  adverse  possesion.  If,  during  any  part  of  the  twenty- 
one  years,  the  defendant  ceased  to  occupy  or  control  the  premises, 
you  must  calculate  from  the  date  of  the  last  interruption.  But, 
we  repeat,  before  you  are  required  to  examine  the  question  of  the 
553]  defendant's  possession,  you  must  be  satisfied  that  *there  has 
been,  at  some  time,  a  public  alley  running  by  the  side  of  the  plaint- 
iff's house.  If  you  find  that  there  was  such  an  alley,  did  the  de- 
fendant obstruct  it?  If  so,  what  were  the  circumstances  of  injury 
to  the  plaintiff,  and  what  was  the  damage  to  him,  looking  at  the 
nature  of  the  obstruction  and  all  the  particulars  of  the  injury?  If 
there  was  no  such  alley,  or  if  the  defendant  obstructed  none  such, 
of  course  your  verdict  must  be  for  the  defendant." 

The  defendant  moved  the  court  to  charge  the  jury,  "  That  the 
parol  admissions  of  the  defendant  to  other  persons  than  the  plaint- 
iff as  to  the  fact  that  there  was  an  alley  in  existence,  do  not 
prove  that  any  alley  was  ever  dedicated  or  condemned.  Such  ad- 
missions are  only  evidence  tending  to  prove  user,  and  they  do  not 
control  the  testimony  upon  that  subject;  and  admissions  of  the 
existence  of  an  alley,  generally,  do  not  avail,  unless  the  location  of 
the  alley  be  established  by  proof,  and  found  to  correspond  with  the 
declaration."  The  court  further  charged:  "We  decline  to  give 
this  charge  as  asked ;  but  we  give,  in  lieu  of  it — That  the  parol 
declarations  of  the  defendant  to  any  person  who  did  not  act  upon 
the  fiftith  of  those  declarations,  do  not  prove  a  statutory  dedication 
or  condemnation,  even  as  verbal  declarations  of  the  existence  of 
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I  alley,  if  made  to  persons  who  did  not  act  upon  the  faith  of 
lem,  are  evidence  of  user  only,  or  dedication  less  than  formal  or 
atutory;  and  defendant's  admissions  of  the  fact  of  the  exist- 
ice  of  an  alley,  generally,  are  always  competent,  if  shown  to 
ifer  to  the  alley  in  question."  To  which  the  plaintiff  excepted. 
The  verdict  being  for  defendant,  plaintiff  moved  for  a  new  trial, 
hat  motion  being  overruled,  and  judgment  entered  on  the  verdict, 
writ  of  error  was  sued  out  of  the  district  court.  That  court  af- 
:med  the  judgment  of  the  common  pleas.  The  plaintiff  now 
eks  to  reverse  the  judgment  of  affirmance. 

John  Joliffey  for  plaintiff  in  error. 

Pugh  iSb  Pendleton,  for  defendant  in  error. 

*Ranney,  J.  It  is  quite  unnecessary  to  extend  this  report,  [563 
J  assigning  the  reasons,  at  length,  in  support  of  the  ruling  of  the 
>urt  below.  It  is  enough  to  say,  that  those  rulings  have  been 
urefully  examined  by  us,  and,  so  far  as  they  are  in  any  way 
aterial  in  this  case,  we  are  entirely  satisfied  of  their  general  cor- 
KJtness. 

The  grounds  upon  which  those  rulings  were  placed,  will  be  found 
illy  presented  in  the  charge  of  the  court  below. 
The  judgment  is  affirmed. 


State  (ex  rel.  Attorney-General)  v,  Joseph  C.  Tool. 

liere  a  treasurer  elect,  on  the  first  Monday  of  Jnne  next  after  his  election,  ez- 
ecnted  and  delivered  a  bond  to  the  commissioners  of  the  county  with  suf- 
ficient surety,  according  to  the  statute,  and  the  commissioners  on  that  day 
neither  accepted  nor  rejected  the  bond,  but  on  the  next  day  approved  it, 
an^  the  treasurer  immediately  thereafter  took  the  necessary  oath,  and  had 
the  same  indorsed  on  the  bond,  he  thereby  became  the  legal  treasurer  of  the 
county. 

Proceedings  in  the  nature  of  a  quo  warranto. 
The  case  is  stated  in  the  opinion  of  the  court. 

F.  D.  Kimball,  attorney-general,  for  the  state : 
The  first  question  presented  hj  the  demurrer  to  the  second  plea 
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is,  is  the  mere  presentation  of  a  bone 
on  the  day  limited  by  statute,  a  snffic 
prevent  the  office  becoming  vacant. 
(Swan  1009)  is,  that  if  any  person  < 
treasurer,  shall  not  give  bond  and  1 
required  by  the  preceding  section  (s 
554]  Monday  in  June  next  after  h 
considered  vacant.  The  requirements 
give  bond,  with  four  or  more  freehc 
of  the  county  commissioners,  etc.,  an 
an  oath  or  affirmation,  to  be  indorse 
faithfully  discharge  all  the  duties  of] 

The  provisions  of  the  law  are  imp 
given  and  the  oath  or  affirmation  tal 
scribed,  the  office  shall  be  considere 
cation  whatever,  but  the  fiedlure  to  c< 
leaves  the  individual  in  the  same  ] 
never  been  elected. 

It  is  contended  by  counsel  for  defe: 
on  the  day  prescribed.  The  provis 
shall  give  bond  to  tJie  acceptance  of  t 
this  case  no  bond  was  given  on  thai 
commissioners,  and  the  provision  of 
failure  to  give  bond  and  take  the  oat 
office  shall  be  considered  vacant. 

The  attempt  to  give  a  bond  will  rn 
acceptance  of  the  commissioners,  am 
presumed  that  the  commissioners  act 
to  the  discretion  vested  in  them,  in 
in  other  words,  that  no  such  bond  t 
law,  or  that  it  would  have  been  on  th 
the  oath  of  office  is  the  voluntary  ad 
is  subject  to  no  conditions  of  accepts 
be  taken,  and  indorsed  on  the  bond 
acceptance  by  the  commissioners,  ar 
neglect  of  the  individual  himself,  an 
from  the  act  of  giving  a  bond  to  t 
sioners. 

The  question  whether  the  bond  thi 
subsequent  to  the  one  prescribed  I 
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*i8  entirely  different  from  the  one  involved  in  this  case,  and  [665 
such  distinction  is  distinctly  made  in  the  case  of  Findley  v,  Ohio, 
10  Ohio,  59.  The  acts  of  a  treasurer  de  facto  are  valid,  and  his 
sureties  may  be  bound,  but  the  question  here  presented  is,  is  Tool 
treasurer  de  jure,  after  having  failed  to  comply  with  the  law  in 
regard  to  his  qualification  and  induction  into  office? 

Hunter  dh  Dougherty^  for  defendant : 

The  material  facts  averred  in  the  second  plea  are,  "  that  the  de- 
fendant, being  duly  elected  to  the  office  of  county  treasurer,  deliv- 
ered to  the  county  commissioners,  on  the  first  Monday  of  June 
thereafter,  his  bond,  with  sureties  conditioned  according  to  law,  and 
was  ready  and  willing  on  that  day,  on  acceptance  by  the  commis- 
sioners of  the  bond,  to  take  and  subscribe  the  oath  of  office  to  be 
written  on  the  bond  as  required  by  law.  That  the  commissioners, 
without  determining  on  the  validity  of  said  bond,  on  said  first  Mon- 
day, adjourned  their  session  to  the  next  day,  and  on  that  day  ap- 
proved and  accepted  said  bond  as  the  official  bond  of  the  defend- 
ant, and  that  the  defendant  thereupon  on  that  day  took  and  sub- 
scribed the  oath  of  office  indorsed  on  said  bond,  and  holds  the  office 
accordingly." 

The  questions  are:  1.  Whether  the  acceptance  of  the  bond  on  the 
next  day  after  the  first  Monday,  under  the  circumstances,  was  in 
time  to  prevent  the  office  from  becoming  vacant?  and,  2.  Whether 
the  failure  of  the  defendant  to  take  and  subscribe  the  oath  of  office 
on  the  first  Monday  rendered  the  office  vacant? 

Section  3  of  the  act  provides :  "  That  if  any  person  elected  to  the 
office  of  county  treasurer  shall  not  give  bond  and  take  the  oath  or 
affirmation,  as  required  in  the  preceding  section,  on  or  before  the 
first  Monday  of  June  next  aiter  his  election,  his  office  shaU  be  con- 
sidered vacant."    Swan's  Stat.  1009. 

The  bond  was  duly  executed  and  delivered  on  the  first  Monday 
of  June  by  the  defendant.  He  had  done  all  that  was  in  his 
♦power  to  do,  without  the  concurring  action  of  the  commis-  [566 
sioners ;  and  if  so,  surely  the  statute  ought  not  to  be  so  construed 
as  to  forfeit  his  right  to  the  office,  or  to  defeat  the  election  by  the 
people,  by  either  a  wanton  reftisal  or  negligent  omission  of  the 
commissioners  to  approve  and  accept  the  bond. 

That  woxdd  be  a  harsh,  unwise,  and  an  unjust  provision,  if  it 
were  so  expressly  provided  in  the  law.  But  it  is  not  60  provided  ^ 
VOL.  IV— 30  465 
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interpretation  be  given, 
^e  is,  *'  That  if  any  person 
It  is  his  act  alone  of  nq 
J  no  means  the  omission 
:>i  acting  upon  his  bond  th 

defendant,  with  suretiee 
the  commissioners,  he  had 
1,'*  provide^  the  sureties,  ( 
he  bond  were  such  as  the 
e;  and  the  averments  of 
accepted  and  approved  th< 
5  the  case,  we  say  the  oflBc 
"  be  considered  vacant,"  f 
give  bond.  He  gave  the  hi 
accepted  it.     It  is  therefc 

the  defendant  and  his  sur 
Jon.  Ohio  V.  Findley,  10 
ce  vacant  because  the  oatl 
nd  on  the  first  Monday  o 
his  election  and  the  bond 
e  office  to  the  present  tim< 
hful,  arise,  whether  his  su 
\  question  has  been  distir 
t  cited.  Nevertheless,  it  i 
valid,  the  office  is  vacant. 
c,  however,  that  if  the  c 
►rsed  upon  the  bond  and 
lecessary  delay,  after  the  I 
ted  by  the  commissioners, 
defendant,  so  far  as  it  wa 
e  circumstances.  The  oa 
>n  a  paper  which  may  afU 
re  acceptance,  it  would  nc 
►ond.     In  their  due  chrono 

the  oath  of  office  could  I 
16  bond  being  delayed  ii 
ant  of  action,  of  the  con 
md  for  the  same  reason,  d< 
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[)N,  J.  These  proceedings  were  instituted  by  the  state  for 
)ose  of  ousting  the  defendant  from  the  office  of  treasurer 
ing  county. 

efendant,  in  showing  by  what  authority  he  held  the  office 
rcised  the  duties  of  county  treasurer,  plead:  1.  That  at 
ober  election  of  1854,  he  was  duly  elected  treasurer  of 
;  county;  that  on  the  first  Monday  of  June,  1855,  he  exe- 
)ond,  with  more  than  four  freehold  sureties,  to  the  accep- 
the  commissioners  of  the  county,  in  a  sum  prescribed  by 
[nissionei*s;  that  he  then  and  there  took  the  oath  prescribed 
subscribed  the  same,  and  caused  it  to  be  indorsed  on  the 
cording  to  law,  and,  therefore,  that  he  lawfully  exercises 
es  of  the  office  of  county  treasurer.  2.  That  on  the  first 
of  June,  1855,  he  executed  and  delivered  to  the  commis- 
br  their  acceptance,  a  bond  conditioned  according  to  law, 
lenal  sum  of  $80,000,  with  twenty -four  freehold  sureties; 
commissioners,  on  said  first  day  of  June,  1855,  neither 
nor  rejected  the  bond,  but  continued  their  session  until 
[i  day,  being  the  next  day  after  the  said  first  Monday  of 
55,  and  then  and  there  accepted  and  *approved  of  [558 
d;  that  the  said  Tool  then  and  there,  on  the  same  day, 
subscribed  the  oath  required  by  the  state,  and  caused  the 
be  indorsed  on  the  bond  thus  accepted  by  the  commis- 
On  the  first  plea  the  state  took  issue,  and  to  the  second 
emurrer. 

[uestion  presented  for  our  consideration  is,  whether  this 
)lea  is  sufficient.  This  depends  upon  the  construction  to 
n  the  statute. 

n  2,  of  the  act  prescribing  the  duties  of  county  treasurer 
30  words :  "  That  each  county  tl^easurer,  previous  to  enter- 
Lhe  duties  of  his  office,  shall  give  bond,  with  four  or  more 
securities,  to  the  acceptance  of  the  county  commissioners, 
Qch  sum  as  said  commissioners  shall  direct,  payable  to  the 
Ohio,  and  conditioned  for  the  paying  over,  according  to 
moneys  which  shall  come  into  his  hands  for  state,  county, 
p,  or  other  purposes;  and  shall  also  take  and  subscribe  an 
iffirmation,  to  be  indorsed  on  said  bond,  that  he  will  faith - 
charge  all  the  duties  of  his  office ;  and  the  said  bond,  so 
,  shall  be  deposited  with  the  auditor  of  the  county,  and  be 
sarefully  preserved." 
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Section  3  provides,  that  if  any 
county  treasurer,  shall  not  give  bo 
tion,  as  required  in  the  preceding 
Monday  in  June  next  following  hig 
eidered  vacant. 

By  section  60  of  the  same  chapte 
the  duty  of  the  county  comraissioi 
treasurer  shall  become  vacant  by  d 
lect  to  give  bond,  or  from  any  othei 
•with  by  some  suitable  person. 

This  bond  was  not  accepted  by 
Monday  of  June  next  after  the  elec 
by  the  statute,  taken  and  subscrib 
bond,  on  or  before  the  first  Monda; 
659J  *The  bond  was  executed  an 
ers,  for  their  acceptance,  within  t 
was  neither  accepted  nor  rejected  o 
and  during  the  regular  June  sessioi 
cepted  and  approved  by  them.  Nc 
executed  according  to  law,  with  th 
thereon  as  prescribed  by  the  stat 
commissioners  at  the  March  term, 
the  bond  until  the  day  after  the 
then  approved  the  same,  it  could 
treasurer  would  be  deprived  of  hU 
case,  would  have  done  all  that  the 
it  would,  to  say  the  least  of  it,  be  ff 
commissioners,  he  was  not  only  de] 
missioners  themselves  thereby  acqu 
other  in  his  place. 

In  such  case,  the  doctrine  of  rel 
ceptance,  by  the  commissioners,  of  i 
relate  back  to  the  time  of  the  deliv 
fiioners  for  their  acceptance. 

It  is  said,  in  18  Viner*s  Abridg 
divers  acts  concurrent  to  make  a  < 
the  original  act  shall  be  preferred,  i 
have  relation. 

The  instances  in  which  the  docti 
numerous. 
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The  deed  of  a  sheriff  relates  back  to  the  day  of  sale,  and  has  the 
came  effect  as  if  executed  on  the  day  of  sale,  provided  the  interests 
•of  third  persons  are  not  injuriously  affected  thereby.  Vide  Jackson  r. 
McCall,  3  Cow.  75,  and  the  authorities  cited  in  the  opinion  of  the  court. 

So,  where  a  deed  is  delivered  as  an  escrow  to  a  third  person,  to  be 
<ielivered  upon  a  condition  to  be  performed,  and  the  condition  is 
afterward  performed  and  the  deed  delivered,  this  last  *de-  660 
livery  sliall,  by  relation,  operate  back  and  take  effect  from  the  first 
delivery,  although  the  grantor  die  in  the  meantime,  between  the 
firat  and  second  delivery.     Tide  Viner,  title  Eelation,  p.  290. 

In  the  case  supposed,  the  presentation  of  the  bond  on  the  first 
Monday  in  June,  with  the  oath  indorsed  thereon,  and  the  accept- 
ance by  the  commissioners,  are,  in  the  sense  in  which  the  word  con- 
current is  used  by  Yiner,  concurrent  acts,  and  the  acceptances  shall 
relate  back  to  the  first  Monday  of  June,  and  the  whole  be  consid- 
-ered  as  having  been  done  on  that  day  ;  although,  in  point  of  fact, 
the  acceptance  was  made  and  entered  by  the  commissioners  on  the 
day  after  the  first  Monday  of  June. 

But,  in  this  cause,  the  oath  was  not  made  or  subscribed  by  the 
treasurer,  nor  indorsed  on  the  bond,  until  the  next  day  after  the 
time  prescribed  by  law ;  and  therefore,  it  is  claimed,  the  office  be- 
came vacant,  and  the  present  incumbent  should  be  removed.  But 
we  think,  by  a  fair  reading  of  the  statute,  the  oath  and  indorsement 
follow  the  acceptance,  and  do  not  necessarily  precede  it.  The  sub- 
scribed oath  is  to  be  indorsed  on  the  bond,  the  accepted  bond,  and, 
in  the  natural  chronological  order  of  things,  the  execution  and  the 
acceptance  of  the  bond,  the  oath  and  the  indorsement,  follow  each 
other;  indeed,  the  very  word  bond,  means  that  it  has  been  deliv- 
ered to,  and  accepted  by,  the  commissioners.  And  although,  if  the 
oath  had  been  indorsed  on  the  bond  at  the  time  it  was  presented  to 
the  commissioners,  the  law  would  have  been  complied  with ;  still, 
we  think  the  indorsement  of  the  oath  more  properly  follows  the 
acceptance,  and  if  made  immediately  after  the  acceptance,  that  the 
oath,  indorsement,  and  the  acceptance  will  have  relation  to  the  time 
of  the  first  act  of  the  treasurer,  viz.,  the  delivery  of  the  bond  to  the 
commissioners  for  their  acceptance,  and  that  this  original  act  shall, 
in  the  language  of  Yiner,  be  preferred ;  and  to  this  first  act  the 
'Others  shall  have  relation,  and,  by  this  fiction,  the  whole  shall  be 
<x)nsidered  as  done  on  or  before  the  first  Monday  of  June. 

Proceedings  dismissed. 
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661]    *  James  Q.  Case  v.  Georgi 
Township,  Bb 

The  board  of  edncation  of  a  township,  a< 
directors  of  a  subdistrict  were  negle 
the  exercise  of  those  duties,  und 
school  law,  and  employed  a  teach 
retainer,  and  without  being  notified 
the  school  in  said  subdistrict  for  thr 
received  &om  the  clerk  of  the  boarc 
ship  treasurer  for  his  wages,  pursua 

IThat  the  treasurer  could  not  rightfully 
the  ground  that  the  local  directors  1 
and  that  the  exercise  thereof,  by  th 
by  the  facts  of  the  case. 

Mandamus. 

The  facts  sufficiently  appear  in 

King,  Smith  &  Wheeler,  for  plai: 
William  Wall,  for  defendant. 

Thubman,  C.  J.  An  alternative 
this  case,  commanding  the  defends 
for  services  rendered  by  him  as  a  t 
district  No.  1,  Scott  township,  Bj 
board  of  education  of  the  townsl 
fhses  to  do  so. 

To  this  writ  the  defendant  has 
mitted  to  us  for  decision  upon  th 
the  board  of  education,  directing  1 
is  the  only  evidence  offered  in  the 

As  the  order,  with  the  admissi* 
refused,  and  yet  refuses  to  pay  it. 
662]  *he  had  sufficient  funds  tc 
for  the  plaintiff,  to  rebut  which  th 
whatever,  it  follows  that  a  perem] 
the  onus  probandi  in  relation  to  th< 
the  answer,  rests  upon  the  defend 

But,  inasmuch  as  the  case  has  b 
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the  answer  were  true,  it  may  be  proper  to  say,  that  were  they 
proved,  the  result  would  be  the  same. 

The  material  fects  as  alleged,  when  briefly  stated,  are  as  follows : 
The  board  of  education — ^acting  upon  a  real  or  pretended  supposi- 
tion that  the  local  directors  of  the  subdistrict  wete  neglecting  to 
discharge  their  duties — assumed  the  exercise  of  those  duties,  under 
the  provisions  of  section  13  of  the  school  law  (Swan's  new  Stat. 
839),  and  employed  the  plaintiff  to  teach  a  school  in  the  subdistrict; 
which  he  did  for  three  months,  without  being  notified  by  the  local 
directors  to  desist.  At  the  expiration  of  that  time  the  board  of 
education  gave  him  the  above-mentioned  order  on  the  defendant 
for  his  wages,  pursuant  to  section  24  of  the  act.  The  local  directors 
notified  the  defendant  not  to  pay  it,  amd  threatened  him  with  a  suit 
if  he  did,  whereupon  he  refused  to  pay  it.  The  ground  of  the  noti- 
fication was,  that  the  local  directors  had  not  neglected  their  duties, 
and  that,  therefore,  the  board  of  education  had  unlawfully  usurped 
their  authority. 

Assuming  that  the  elaborate  history  set  forth  in  the  answer  is 
true,  it  is  by  no  means  certain  that  the  board  of  education  was  jus- 
tified in  superseding  the  directors ;  while  it  is  very  apparent  that 
the  defendant  has  not  been  actuated  by  any  bad  motive. 

But  is  this  enough  ?  Must  the  plaintiff  bo  a  sufferer  from  the  dis- 
sensions of  these  officials,  of  which  it  nowhere  appears  that  he  had 
any  notice  until  payment  of  his  wages  was  refused?  We  do  not 
think  so.  It  may  well  be  admitted,  that  to  be  entitled  to  payment 
for  services  rendered,  the  retainer  must  have  been  by  competent 
authority;  but  here  the  retainer  was  by  a  board  *exerci8ing  [563 
de  facto  the  powers  of  local  directors,  without  any  objection,  made 
known  to  the  plaintiff,  against  their  so  doing.  Under  such  circum- 
stances, we  think  he  is  entitled  to  payment  of  his  order,  and  that 
he  ought  not  to  be  turned  around  to  sue  the  individuals  composing 
the  board. 

This  view  of  the  case  makes  it  unnecessary  to  consider  whether 
a  treasurer  would,  in  any  case,  be  justified  in  looking  behind  the 
order  drawn  on  him  by  the  board  of  education. 

Peremptory  mandamus  awarded, 
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Amos  Parker  v.  Sta 

An  information  charging  the  defendant  with  f 
person  who  then  and  for  a  long  time  had 
toxicated,  which  habit  was  then  and  the 
onght  not  to  be  quashed  upon  the  ground 
defendant  was  arrested  did  not  state  tl 
habit  of  getting  intoxicated. 

A  count  in  an  information  charging  B  with  selli 
at  the  place  where  sold,  will  be  sustained 
bj  G,  as  the  agent  of  B,  and  that  it  is  not 
tion,  that  it  was  sold  by  an  agent 

Where  the  testimony  shows  that  the  liquor  wi 
ant  and  at  his  bar,  by  his  son,  in  the  absc 
other  evidence  of  the  agency,  it  is  error  i 
timony  makes  &  prima  facie  case  of  aut 
son,  to  do  the  illegal  act 

Error  to  the  probate  court  of  Geau 
The  case  is  stated  in  the  opinion  of 

Forrest  dh  Hathaway ^  for  plaintiff  in 
McCook,  attorney-general,  for  the  st 

564]  *Kennon,  J.  An  informatio 
court  against  Parker,  charging  him  ^ 
law.  Parker  had  been  recognized  by 
pear  before  the  probate  court  upon  t 
which  is  as  follows,  viz. :  That  on  J 
county,  Parker  sold  intoxicating  liqu( 
to  be  drank  where  sold ;  and  also  that 
sold  intoxicating  liquors  to  one  Johr 
the  habit  of  getting  intoxicated;  an 
keeper  of  a  tavern  where  intoxicating 
to  the  law. 

The  information  contained  three  con 
guilty  on  the  first  and  third  counts,  a 
probate  court  to  a  fine  and  imprisonm< 

The  first  count  charged  Parker  witl 
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to  Solomon  JohosoD,  to  be  drank  where  sold,  the  same  not  being 
wine,  beer,  ale,  or  cider,  etc. 

The  third  count  charged  him  with  selling  intoxicating  liquors  to 
Johnson  F.  Hiekcox,  a  person  in  the  habit  of  getting  intoxicated,  a 
fact  known  to  Parker  when  he  sold  the  liquor,  etc. 

On  the  trial  of  the  case  before  the  probate  court,  it  appeared  in 
evidence  that  the  liquor  had  been  sold  by  a  son  of  Parker,  whilo 
Parker  was  sick  in  another  part  of  the  house ;  but  the  sale  was  in 
the  house,  and  at  the  bar  of  Parker's  tavern. 

The  court  charged  the  jury,  that  proof  of  the  fact  that  the  liquor 
had  been  so  sold,  was  prima  facie  evidepce  that  the  son,  in  the  sale 
of  the  liquor,  was  acting  as  the  agent  of  Parker,  his  father. 

The  three  principal  errors  assigned  for  reversing  the  judgment 
of  the  probate  court  are — 

1.  That  the  affidavit  did  not  charge  Parker  with  any  offense 
against  the  law,  or  lay  any  foundation  for  proceeding  in  the  probato 
court  against  him,  because  it  did  not  allege  that  Parker  knew  Hick- 
^cox  was  a  person  in  the  habit  of  getting  intoxicated. 

*2.  That  the  information  should  have  alleged  that  the  [565 
liquor  was  sold  by  Parker's  son,  as  the  agent  of  Parker,  and  not 
aver  that  it  was  sold  by  Parker;  that  there  was  a  variance  between 
the  allegation  in  the  information  and  the  proof 

3.  That  the  court  erred  in  charging  the  jury,  that  if  they  found 
that  the  son  of  Parker  sold  the  liquor  at  Parker's  bar,  in  the  ab- 
sence of  Parker,  it  would  be  |?nma/acie  evidence  that  the  son  acted 
iis  agent  of  his  father  in  the  sale. 

The  opinion  of  the  court  upon  these  three  points  is — 

1.  That  the  affidavit  was  sufficient  for  the  purpose  of  arresting, 
recognizing  to  appear,  and  charging  Parker,  by  information  in  the 
probate  court,  with  **  selling  intoxicating  liquors  to  Johnson  Hick- 
jcox,  a  person  in  the  habit  of  getting  intoxicated,  and  that  Parker 
knew  such  habit."  That  the  affidavit  does  not  require  the  same 
-strictness  as  an  information  or  indictment,  and  that  the  information 
<jharged  Parker  with  an  offense  not  different  from  that  set  out  in 
the  affidavit. 

2.  That  the  proof  that  the  liquor  was  sold  by  the  son,  as  agent 
of  Parker,  was  proper  evidence,  under  an  information  charging 
Parker  himself  with  making  the  sale.  The  rule  that  what  a  per- 
son does  by  another  he  does  himself,  applies  to  this  case.  There 
are  no  accessories.    In  these  minor  offenses  all  are  principals. 
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3.  That  the  court  erred  in  charj 
that  the  son  sold  the  liquor  at  his 
dence  that  he  sold  it  at  the  request 
— ^rima  facie  evidence  being  suffici 
butted. 

For  this  error  the  judgment  of  t 


666]  *Thoma8  McGatrick 

Where  a  general  demurrer  to  a  dec1arati< 
amend  the  declaration  is  given,  but 
amending,  discontinues  the  action,  t 
suit  upon  the  same  cause  of  action. 

W.  requested  his  hir^d  man,  G.,  to  assist 
and  trucks — which  he  had  sold  ai 
Toledo — on  a  vessel;  to  do  which  it 
dock  by  the  use  of  machinery  am 
work  was  to  be  done  the  next  day,  w 
vessel  was  about  to  sail  and  her  mas 
shipped  on  that  day ,  and  "  it  was 
should  be  shipped  as  speedily  as  post 
While  raising  one  of  the  trucks,  a  p 
to  which  the  truck  fell  upon  G.,  brea 
ages  for  this  ityury,  he  brought  this  s 
neglect  that  the  machinery  was  insui 
G.,  a  new  trial  was  moved  by  W.     L 

That  if  W.  had  no  charge  of,  or  control  o 
etc.,  but,  on  the  contrary,  the  duty  o 
master  of  the  vessel,  and  he  had  the 
W.  was  acting  merely  as  his  assista 
been  brought  against  the  owner  of  ti 

But  if  it  was  W.'s  duty  to  ship  them,  or  i 
master  of  the  vessel,  he  was  (as  bet^ 
if  it  resulted  from  his  neglect,  or  tha 
suitable  machinery ;  the  defect  in  the 
general  rule  is  that  an  employer  whc 
and  controls  its  operation,  must  see 
the  workmen  happen  by  reason  of 
which  the  employer,  by  the  use  of  < 
employer  is  liable  for  the  injury. 
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gaily  considered,  oar  Sunday  act  is  merely  a  civil  regulation,  having  no  con- 
nection  with  religion,  and  founded  on  principles  of  public  policy  alone. 
And  the  same  policy  that  dictated  the  prohibitions  it  contains,  also  dic- 
tated its  exception  therefrom  of  "  works  of  necessity  and  charity." 

>rks  of  necessity,  within  the  meaning  of  the  act,  are  not  limited  to  labor  for 
the  preservation  of  life,  health,  or  property  from  impending  danger.  The 
•necessity  may  grow  out  of,  or  indeed  be  incident  to,  the  general  [567 
course  of  trade  or  business,  or  even  be  an  exigency  of  a  particular  trade  or 
business,  and  yet  be  within  the  exception  of  the  act.  Hence  the  danger  of 
navigation  being  closed,  may  make  it  lawful  to  load  a  vessel  on  Sunday,  if 
there  is  no  other  time  to  do  so. 

le  labor  in  the  present  case  was  a  work  of  necessity,  within  the  meaning  of  the 
statute,  and  consequently  the  point  of  defense,  that  the  plaintiff  was  iiyured 
while  in  the  commission  of  an  unlawful  act,  can  not  be  maintained. 

mere  difference  of  opinion  between  the  court  and  jury  does  not  warrant  the 
former  in  setting  aside  the  finding  of  the  latter ;  that  would  be,  in  effect,  to 
abolish  the  institution  of  juries,  and  substitute  the  court  to  try  all  questions 
of  fact.  It  must  be  clear  that  the  jury  has  erred  before  a  new  trial  will  be 
granted,  on  the  ground  that  the  verdict  is  against  the  weight  of  evidence, 
or  unsupported  by  it.  And  if  this  is  the  rule,  as  it  undoubtedly  is,  even  in 
the  court  where  a  cause  is  tried,  and  before  whom  the  witnesses  appeared 
and  testified,  a  fortiori  ought  to  be  the  rule,  when  another  court  decides 
the  motion  for  a  new  trial,  with  no  other  knowledge  of  the  facts  than  is  de- 
rived through  the  imperfect  medium  of  a  written  statement 

Reserved  by  the  district  court  of  Cuyahoga  county,  on  a  motion 

r  a  new  trial. 

The  facts  are  stated  sufficiently  in  the  opinion  of  the  court. 

John  Orowell  and  8.  B.  Prentiss,  in  support  of  the  motion,  made 
e  following  points : 

I.  The  judgment  of  the  court  on  the  general  demurrer,  in  the 
st  suit  between  these  parties,  was  a  decision  on  the  merits,  and 
erefore  conclusive  upon  the  parties.  1  Phil.  Ev.  333  (notes  587, 
8,  pp.  826,  828);  6  Wheat.  109;  1  Salk.  290;  2  Evan's  Pothier, 
6;  7  D.  &  B.  265;  3  Cow.  120;  4  lb.  559;  1  Wheat.  340;  11  Mass. 
5;  1  Croke  Eliz.  (pt.  2),  668;  1  Mod.  207;  4  Bac.  Abr.,  n.  2;  3 
)uv.  Inst.  323,  376,  526,  527;  Gould's  Plead.  476,  sees.  41,  44;  1 
hns.  Cas.  (2  ed.)  436,  492,  and  note;  2  Smith's  Lead.  Cas.  429; 
man  v.  Jenkins,  3  Ohio,  271 ;  Eeynolds  v.  Stanbery  and  others, 
lb.  344-350;  Wilcox  v.  Bayler,  6  lb.  406,  408;  White  v. 
lank  of  United  States,  6  lb.  528;  Longworth  v.  Flagg,  10  [668- 
.  300,  304;  Lockwood  and  others  v.  Wildman  and  others,  13  lb. 
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430;  Mants  r.  The  State,  14  lb.  295,  30 
142,  147;  Price  v.  The  State,  19  lb.  423, 

II.  The  plaintiff,  when  the  injury  t 
plains,  was  in  fault  himself,  being  in  th( 
act,  and  can  not  therefore  maintain  thi 
common  labor  on  Sunday,  and  not  in  w 
Drury  v,  DeLafontaine,  1  Taunt.  155 ;  S 
Begnisr.  Armistead,  10  lb.  110;  Benslej 
Foster  v.  Taylor,  5  Barn.  &  Adol.  487 ;  I 
192 ;  5  lb.  406 ;  Williams  v.  Paul,  6  Bing. 
467;  10  lb.  566;  4  Dall.  269;  1  Binn.llO 
10  Mass.  312;  16  Pick.  250;  15  Ohio,  221 

III.  The  master  is  not  the  insurer  o 
-employment  from  injuries  which  they  i 
unless  it  is  a  part  of  the  express  contri 
49;  3  Cush.  270;  6  Hill,  592;  6  Barb.  23 

Spalding  dh  Parsons,  and  Tilden  dh  Pat 
tended : 

I.  That  after  the  demurrer  of  the  def( 
<iourt,  the  plaintiff  had  leave  to  amend, 
term,  discontinued  his  suit;  which  waj 
nally  entered  for  the  plaintiff  to  become 
all  saved. 

II.  The  plaintiff  was  not  engaged  in 
but  in  works  of  necessity. 

III.  The  captain  of  the  vessel  and  th 
took  the  loading  of  the  cars  and  tru 
669]  *schooner,  and  both,  therefore, 
^employes  for  the  reasonable  sufficient 
used.  Kandleson  v.  Murray,  8  Adol.  ( 
Law,  342. 

Thurman,  C.  J.  This  cause  was  trie 
<50urt,  a  verdict  returned  for  the  plainti 
trial  made  by  the  defendant,  which,  at 
for  the  decision  of  this  court.  The  aut 
testimony  and  rulings  of  the  court,  is 
aU  that  is  material  to  be  reported  may 

It  seems  that  Wason  requested  Mc( 
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n,  to  assist  him  in  placing  certain  railroad  cars  and  trucks — 
ich  he  had  sold  and  agreed  to  ship  from  Cleveland  to  Toledo —  - 
a  vessel ;  to  do  which  it  was  necessary  to  raise  them  from  tho 
k  by  the  use  of  machinery  and  manual  eflfort.  McGra trick  con- 
ted.  The  work  was  to  be  done  the  next  day,  which  was  Sun- 
',  November  15th,  as  the  vessel  was  about  to  sail,  and  her 
iter  would  not  take  the  freight  unless  shipped  on  that  day ;  and 
was  a  matter  of  great  necessity  that  it  should  be  shipped  as 
Bdily  as  possible,  as  navigation  was  about  closing."  While 
iingone  of  the  trucks,  a  part  of  the  machinery  gave  way,  owing 
vhich  the  truck  fell. upon  McGatrick,  breaking  both  his  lege, 
recover  damages  for  this  injury,  he  brought  an  action  on  the  case 
inst  Wason,  and  filed  a  declaration,  to  which  Wason  demurred 
erally.  The  court  sustained  the  demurrer,  and  thereupon  gave 
^e  to  the  plaintiff  to  amend  his  declaration,  upon  the  payment 
jertain  costs;  but  upon  a  subsequent  day,  instead  of  so  amend - 
,  he  discontinued  his  action,  and  shortly  afterward  commenced 
present  suit. 

'here  was  also  evidence  tending  to  prove  that  it  was  either 
son's  sole  duty,  or  the^om^  duty  of  him  and  the  master  of  the 
jel,  in  virtue  of  an  agreemont  between  them,  to  put  the 
light  on  board  j  and  that  the  operation  of  so  doing,  when  [570 
accident  occurred,  was  under  his  control,  or  the  joint  control 
he  two.  A  part  of  the  machinery  employed  was  furnished  by 
Bon  and  a  part  by  the  vessel,  but  the  particular  piece  that  gave 
r  was  provided  by  the  latter.  On  the  other  hand,  there  was 
lence  tending  to  disprove  the  agreement  above  referred  to,  and 
how  that  the  whole  duty  of  and  control  of  loading  the  vessel 
mged  to  the  master,  and  that  Wason  lent  his  aid  merely  as  an. 
stant.  Testimony  was  also  given  to  prove,  that  but  for  Mc- 
rick's  disobedience  of  an  order  given  by  Wason,  he  would  not 
e  been  injured ;  but  he  testified  that  he  heard  no  such  order 
hat  spoken  of  by  the  witnesses,  and  was  guilty  of  no  disobe- 
ice. 

he  grounds  upon  which  a  new  trial  is  asked  are  thus  stated  by^ 
nsel: 

1.  The  former  recovery,  set  forth  in  the  answer  and  proved  on 
trial,  was  a  complete  and  perfect  bar  to  this  action. 

2.  The  defendant,  when  the  injury  happened  of  whieh  he- 
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of  public  policy,  that,  as  was  said  in  Bloom  v.  Richards,  2  Ohio  St. 
391,  392,  it  would  be  equally  constitutional  and  obligatory,  did  it 
name  any  other  day,  and  it  derives  none  of  its  force  from  the  fact 
that  the  day  of  rest  is  Sunday.  For,  as  was  also  said  in  that  case, 
no  power  whatever  is  possessed  by  the  legislature  over  things 
spiritual,  but  only  over  things  temporal ;  no  power  whatever  to 
enforce  the  performance  of  religious  duties,  simply  because  they 
are  religious — ^but  only,  within  the  limits  of  the  constitution,  to 
maintain  justice  and  promote  the  public  welfare. 

*Unless,  then,  we  keep  constantly  in  mind  that  the  act  [572 
rests  upon  public  policy  alone,  we  will  be  in  great  danger  of  giving 
it  a  wrong  construction  ;  and  instead  of  reading  it  in  the  light  of 
the  constitution,  which  prohibits  all  religious  tests  and  preferences, 
find  ourselves  led  away  from  its  meaning  by  the  influence  of  our 
own  peculiar  theological  tenets. 

The  difficulty  of  determining  whether,  in  any  particular  case  of 
labor,  the  work  was  one  of  necessity  or  not,  within  the  meaning 
of  the  statute,  is  not  usually  very  great.  This  is  owing  to  the  fact 
that  the  requirements  of  the  law  are  very  generally  observed  ;  or 
possibly  to  the  fact  that  judicial  action  is  seldom  involved  except 
when  its  provisions  have  been  palpably  violated. 

But  it  is  a  task  of  much  difficulty,  and  one  that  a  court  ought 
not  unnecessarily  to  attempt  to  draw  a  line  that  shall  clearly  dis- 
tinguish works  of  necessity  from  those  that  are  not. 

It  is  easy  to  say,  that  to  feed  the  hungry,  to  attend  the  sick,  and 
to  rescue  a  fellow-being  from  suffering  or  danger,  are  works  of 
both  necessity  and  charity;  but  it  would  not  do  to  say  that  none 
others  are.  For  the  personal  wants  or  safety  of  the  human  spe- 
cies does  not  mark  the  limit.  It  is  a  work  of  necessity  and 
charity  to  take  care  of  and  preserve  a  dumb  brute,  as  well  as 
a  human  being;  and  no  one  would  imagine  that  the  statute  is 
violated  by  feeding  one's  cattle,  or  drawing  one's  sheep  from  a  pit, 
on  the  Sabbath  day. 

But  it  is  very  clear  that  we  have  not  yet  reached  the  limit,  and 
that  it  will  not  do  to  hold  that  nothing  is  a  work  of  nece^ity  that 
is  not  performed  in  the  care  or  for  the  preservation  of  animal  lifd. 
The  care  or  preservation  of  property,  though  inanimate,  may  be  a 
work  of  necessity.  If  a  house  should  take  fire  on  the  Sabbath,  it 
would  obviously  be  lawful  to  save  it  by  labor.  It  would  be 
equally  bo  to  save  a  crop  from  the  effects  of  bad  weather,  wheo  to 
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erty  in  the  shape  of  an  animal,  but  that  he  violates  the  law  if  he 
save  all  his  property  by  fulfilling  his  contract. 

In  the  case  before  us,  however,  we  are  not  limited  to  a  necessity 
arising  out  of  a  particular  contract  j  but  we  have,  in  addition,  a 
necessity  resulting  from  natural  causes  and  the  general  course  of 
trade  and  commerce.  The  cars  were  shipped  upon  the  Sabbath,  be- 
cause the  vessel — the  only  one  that  could  be  obtained — was  to  sail 
that  day,  and  delay  was  perilous,  the  navigation  being  about  to 
close  from  the  severity  of  the  weather.  As  before  remarked,  the 
defendant  himself  testified,  that  it  was  a  case  of  great  necessity ; 
and  wo  are  unanimously  of  the  opinion  that  it  was  one  within  the 
meaning  of  the  statute.  It  follows,  that  the  plaintiff  was  not  in  the 
commission  of  an  unlawful  act  when  the  injury  occurred,  and  this 
ground  of  the  defendant  consequently  fails. 

How  the  case  would  stand  had  the  work  not  been  a  necessity,  it 
is  immaterial  to  consider,  and  we  express  no  opinion  upon  it.  It 
would  require  investigation  and  much  reflection,  for  we  do  not  look 
upon  the  case  cited  from  10  Metcalf,  363,  as  settling  the  law. 

It  is  next  contended,  that  the  testimony  failed  to  support  the  pe- 
tition, and  made  out  no  cause  of  action  against  the  defendant. 

Under  this  head  certain  legal  propositions  have  been  argued,  as 
to  which  I  shall  merely  state  our  conclusions. 

If  Wason  had  no  charge  of,  or  control  over,  the  operation  of 
shipping  the  cars  and  trucks,  but,  on  the  contrary,  the  duty  of  ship- 
ping them  rested  solely  upon  the  master  of  the  vessel,  and  he  had 
*the  entire  control  over  the  operation,  and  Wason  acted  [676 
merely  as  his  assistant  or  servant,  then  the  action  should  have  been 
brought  against  the  owner  of  a  vessel,  and  not  against  Wason. 

But  if  it  was  Wason *s  duty  to  ship  them,  or  if  it  was  the  joint 
duty  of  him  and  the  master,  he  was  (as  between  him  and  McGat- 
rick) liable  for  the  injury,  if  it  resulted  from  his  neglect,  or  that  of 
the  master,  to  provide  suitable  machinery — the  defect  in  the  ma- 
chinery being  unknown  to  McGatrick.  The  £^eneral  rule  is,  that 
an  employer  who  provides  the  machinery,  and  oversees  and  con- 
trols its  operation,  must  see  that  it  is  suitable ;  and  if  an  injury  to 
the  workman  happen  by  reason  of  a  defect  unknown  to  the  latter, 
and  which  the  employer,  by  the  use  of  ordinary  care,  could  have 
cured,  such  employer  is  liable  for  the  injury.  C,  C.  &  C.  E.  E.  Co. 
V.  Keary,  3  Ohio  St.  201. 

Which  of  these  two  supposed  cases  is  shown  by  the  testimony,  is 
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oertainly  a  matter  of  great  doubt ;  but  as  ^ 
the  law  upon  this  head  was  correctly  given  t 
not  being  set  out  or  excepted  to — we  must 
jury  found  the  facts  to  be  those  above  statec 
the  defendant  liable.  Should  we  disturb 
<jlearly  wrongs  we  must  do  so ;  if  we  only  d( 
must  let  it  alone.  In  French  v.  Millard,  2 
«aid :  "  We  are  not  satisfied  that  the  verdict 
But  this  is  not  enough.  A  mere  difference  ( 
court  and  jury  does  not  warrant  the  form< 
finding  of  the  latter.  That  would  be,  in  eflfe 
tution  of  juries,  and  substitute  the  court  to  t 
It  must  be  clear  that  the  jury  has  erred  bef 
granted,  on  the  ground  that  the  verdict  is 
evidence."  Now,  if  this  is  the  rule,  as  it  i 
the  court  where  a  cause  is  tried,  and  before  ^ 
peared  and  testified,  a  fortiori  ought  it  to  be 
<K)urt  decides  the  motion  for  a  new  trial,  wii 
576]  of  the  facts  than  *is  derived  through 
of  a  written  statement  ? 

A  majority  of  the  court  are  unable  to  say 
case  is  clearly  wrong.  The  motion  for  a  ne 
be  overruled,  and  judgment  entered  for  the 

Bartlet,  J.,  dissented,  upon  the  ground 
Against  the  weight  of  the  evidence. 


Phujp  Ford  r.  Abel  F.  P 

Section  10  of  the  act  regalating  the  jurisdiction  of  j 
provides  "  that  justices  shall  not  have  cognizanc 
of  the  peace,  or  other  officers,  for  misconduct 
.masters. 
When  an  action  is  Drought  against  a  postmaster  foi 
the  damages  claimed  are  less  than  $100,  such  ac 
the  court  of  common  pleas. 
In  sQch  MJtioiL  vken  the  petitioB  chaqns  4luU  m  le 
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lost  by  the  negligence  of  the  postmaster,  and  the  evidence  introduced  om 
the  trial  tends  to  prove  that  the  letter  containing  the  money  reached  the 
office  of  the  postmaster,  the  plaintifi*  may  prove,  for  the  purpose  of  estab 
lishing  the  negligence,  that  the  office  was  kept  in  an  exposed  situation, 
and  that  the  servants  and  dlerks  of  the  postmaster,  in  a  store  in  which  the 
poslroffice  was  kept  by  the  postmaster,  had  free  access  to  the  mail-matter  in 
the  office. 

Petition  in  error,  to  reverse  the  judgment  of  the  diBtrict  court 
in  Hancock  county. 

The  caae  appears  in  the  opinion  of  the  court. 

H.  H,  Hunter  J  for  plaintiff  in  error : 

I.  The  action  was  against  the  defendant  for  misconduct  (negli- 
gence) in  his  office  as  postmaster.  Therefore,  although  the  amount 
claimed  by  the  plaintiff  was  less  than  $100,  yet  the  ^action  [577 
was  properly  prosecuted  in  the  court  of  common  pleas  originally. 
Justices'  actj  61  Ohio  L.  181,  sec.  3,  clause  3. 

II.  The  court  ordered  that  the  plaintiff  should  become  nonsuit, 
and  discharged  the  jury  from  further  consideration  of  the  case, 
4ifter  (as  the  record  shows,  see  bill  of  exceptions)  it  was  proved  in 
behalf  of  the  plaintiff,  or  testimony  given  in  his  behalf  tending  to 
prove. 

1.  That  the  plaintiff  had  inclosed  $75  in  bank-notes  in  a  letter 
<iirected  to  John  T.  Ford,  Findlay,  Ohio,  and  mailed  the  same  at 
Pickerington,  in  Fairfield  county,  on  June  11,  1853. 

2.  That  the  same  was  received  at  the  post-office  in  Findlay  on 
the  14th  same  month. 

3.  That  the  defendant  was  postmaster  at  Findlay  at  that  time ; 
■and, 

4.  That  John  T.  Ford  called  for  letters  at  the  post-office  uni- 
formly once  a  week,  and  never  received  the  letter  or  money  in 
'question ;  and  that  the  same  was  lost,  being  the  funds  of  the 
plaintiff. 

On  this  evidence,  tending  to  prove  these  several  propositions,  it 
would  have  been  the  duty  of  the  jury,  on  principles  of  law,  if  they 
believed  the  fiicts  to  be  in  conformity  with  the  evidence  thus  given 
and  thus  tending,  to  have  found  a  verdict  for  the  plaintiff.  For 
surely  if  they  had  returned  a  special  verdict,  finding  the  four  points 
above  named  to  be  true,  the  court  would  have  been  called  upon  to 
render  a  judgment  in  &vor  of  the  plaintiff.    If  the  letter  in  fact 
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court  of  common  pleas  had  no  jurisdiction.  The  case  is  clearly 
within  the  cognizance  of  a  justice  of  the  peace,  not  being  *of  [679 
the  class  defined  in  the  3d  clause  of  section  10  of  the  justices'  act, 
Swan*s  Stat.  502 ;  1st,  because  it  is  no  part  of  the  duties  of  a  post- 
master tcT  receive  or  transmit  money — the  mails  were  established 
for  the  transmission  of  intelligence,  not  money.  Act  of  Congress, 
regulating  the  Post-oflSce  Department,  approved  March  2, 1827,  sec. 
1 J  Regulations  of  P.  O.  Depart.,  sec.  61.  Hence  defendant  is  not 
liable  for  the  loss  of  money  out  of  his  office,  because  he  holds  a  com- 
mission. His  liability  is  that  of  a  gratuitous  bailee,  and  not  as  an 
officer.  A  sheriff  is  not  liable,  in  his  official  capacity,  for  money  re- 
ceived by  him,  on  judgment,  after  return  of  execution ;  he  can  not 
be  amerced,  nor  are  his  sureties  liable.  The  receipt  under  such 
circumstances  is  not  an  official  duty.  The  sureties  of  a  deputy- 
jostmaster  are  certainly  not  liable  for  money  lost  by  such  deputy 
in  the  manner  stated  in  the  petition.  It  was  not  his  duty  to  receive 
it,  and  I  regard  that  as  the  test  of  jurisdiction. 

III.  The  evidence  offered  by  plaintiff  was  properly  excluded,  no 
foundation  having  been  laid  for  its  introduction.  1.  No  evidence 
was  offered  that  defendant  knew  of  the  arrival  of  such  letter  at  his 
office,  or  that  the  same  was  ever  there.  Without  knowledge,  there 
can  not  be  negligence.  2.  No  evidence  that  the  office  at  Findlay 
was  kept  at  a  place  forbidden  by  tUe  rules  of  the  post-office  depart- 
ment. The  rules  allow  the  office  to  be  kept  in  such  place  as  shown 
by  the  bill  of  exceptions.    Reg.  P.  O.  Depart.,  sec.  49. 

IV.  The  evidencQ  in  reference  to  the  appointment  of  clerks,  by 
defendant,  was  properly  excluded.  (Plaintiff  proved  that  the  clerks 
were  all  sworn,  as  shown  inferentially  by  the  exceptions.)  1.  Because 
no  case  is  made  in  the  petition  to  charge  defendant  for  default  of 
his  clerks.  Dunlap  v.  Munroe,  7  Cranch,  242,  269 ;  2  Peters*  Cond. 
484  ;  1  Bell  Com.  400,  401,  468,  469.  If  the  clerks  were  incompe- 
tent,  defendant's  knowledge  should  have  been  proven  as  a  prelimi- 
nary fact,  to  make  out  negligence  against  him ;  without  such  knowl- 
edge, he  *was  only  bound  to  a  reasonable  superintendence  [580 
over  their  official  conduct.  2  Kent  Com.,  sec.  40 ;  2  Law  Reports, 
229 ;  Story  on  Bailment,  302. 

V.  Evidence  tending  to  establish  that -other  persons  than  sworn 
deputies  had  access  to  the  office,  was  irrelevant,  unless  the  loss  could 
be  attributable  to  such  access.  That  not  being  claimed,  the  evi- 
dence was  properly  and  for  that  reason  ruled  out. 
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gnstained  by  the  court.  The  plaintiff  then  offered  to  prove  that 
the  poBt-office,  at  the  time  of  the  loss,  was  kept  in  a  variety  store, 
without  any  separation  between  the  letter-boxes  and  the  goods  on 
the  shelves,  and  that  all  the  clerks  and  the  servants  in  said  store 
bad  free  and  unobstructed  access  to  the  letters  and  mail-matter  in 
the  office ;  which  being  objected  to  by  the  defendant's  counsel,  the 
objection  was  sustained  by  the  court,  and  the  evidence  not  permit- 
ted to  go  to  the  jury. 

Other  questions  were  also  asked,  objected  to,  and  the  objections 
sustained. 

The  real  question  in  the  case  was,  whether  the  money  was  lost 
through  the  carelessness  and  negligence  of  the  post-office.  The 
testimony  tended  to  prove  every  other  fact  in  the  case  necessary  ta 
the  plaintiffs  right  of  recovery.  Indeed,  the  answer  put  in  issue 
no  other  fact.  It  was  denied  by  the  answer  that  the  letter  waB  lost 
by  the  negligence  of  the  defendant,  and  it  was  also  denied  that  the 
defendant  had  any  knowledge  of  the  letter ;  but  all  other  facts  in 
the  petition  were  admitted  to  be  true  by  not  being  denied. 

The  testimony  tended  to  prove  that  the  letter  was  lost,  and  lost 
after  it  reached  the  post-office  kept  by  the  defendant.  Was  it 
lost  by  his  carelessness  Or  negligence?  We  do  not  say  that  the 
*mere  loss,  under  such  circumstances,  was  evidence  of  the  [582 
negligence  of  the  defendant,  sufficient  to  throw  the  burden  of  proof 
on  him  that  it  was  not  lost  by  his  negligence ;  but  we  are  of  opinion 
that  the  plaintiff  ought  to  have  been  permitted  to  prove  how  the 
office  was  kept,  its  exposed  position,  and  the  probability  arising 
therefrom  that  the  loss  was  the  consequence  of  such  exposure. 
Now,  if  the  postmaster  had  kept  his  office  in  the  street,  or  left  it 
open  at  nights  in  his  absence,  and  the  mail-matter  in  the  office  had 
become  fost,  it  might  reasonably  be  inferred  that  the  loss  was  caused 
by  such  exposure.  At  any  rate,  it  was  proper  for  the  jury  to  know 
how  the  office  was  kept ;  whether  carefully  or  negligently ;  whether 
it  was  open  and  free  of  access  to  strangers,  or  otherwise.  And  the 
jury  should  have  been  permitted  to  determine  the  fact,  whether  the 
exposed  situation  of  the  letter-boxes  was,  or  was  not,  the  cause  of 
the  loss  of  the  letter. 

We  think  the  district  court  erred  in  ruling  out  the  testimony. 
But  it  is  claimed  by  defendant,  that  neither  the  common  pleas 
nor  district  court  had  jurisdiction  of  the  case,  because  the  original 
claim  was  within  the  jurisdiction  of  a  justice  of  the  peace,  being 
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120  to  320  acres  each — some  adjoining,  and  some  1 J  miles  from  tho 
railroad ;  that  be  had  all  of  said  laods  in  connection,  for  grazing, 
feeding,  and  agncultural  purposes,  in  prosecution  of  his  principal  . 
business  of  dealing  in  stock  ;  that  the  land  through  which  the  road 
passed  was  principally  used  for  raising  feed,  and  feeding-grounds 
for  stock  grazed  on  other  lands. 

*Thc  following  question  was  then  put  to  Campbell  by  his  at-  [S84 
torneys,  viz.:  "  What  amount  of  damage  do  you  think  you  would  sus- 
tain by  reason  of  the  location  and  construction  of  said  railroad  over 
your  lands,  in  that  part  where  located,  and  the  market  value  of  tho 
same  ;  taking  into  view  the  amount  of  land  taken,  the  additional 
fencing  which  would  be  required,  the  shape  of  your  fields,  the  in- 
<K>nvenience  of  crossing  said  railroad,  the  danger  of  fire  from  the 
locomotive,  the  danger  of  scaring  cattle,  and  all  other  injuries,  nec- 
essarily incident  to  the  construction  and  running  of  said  railroad 
on  said  lands?  "  To  this  question  the  counsel  for  the  road  objected, 
but  the  court  overruled  the  objection,  and  the  witness  was  permitted 
■to  testify  as  to  his  opinion  of  the  wmmnt  of  all  damages  which 
would  accrue  to  the  said  lands  by  the  location  and  operation  of  said 
railroad,  from  all  direct  and  positive  injury  to  the  same ;  and  also 
iill  damage,  or  liability  to  loss  or  injury,  which  was  necessarily  in- 
-cident  to  such  location  and  operation,  which  would  diminish  the 
value  of  said  land  in  the  market. 

Other  witnesses  were  also  asked  their  opinion  as  to  how  muck 
damage  Campbell  would  sustain,  in  the  market  value  of  the  land, 
by  reason  of  the  appropriation  of  the  land  by  the  company ;  which 
question  was  also  objected  to  by  the  railroad  company,  but  the  ob- 
jection was  overruled,  and  the  witnesses  permitted  to  answer  the 
question. 

The  jury  assessed  the  damages  to  Campbell  at  $1,800,  for  which 
the  court  of  common  pleas  rendered  judgment. 

The  principal  en'ors  assigned  in  the  case  are — 

1.  That  Campbell  ought  not  to  have  been  permitted  to  testify  ia 
bis  own  case. 

2.  That  the  opinion  of  witness  as  to  the  amount  of  damages  sus- 
tained ought  not  to  have  been  received. 

3.  That  no  judgment  ought  to  have  been  rendered  on  the  verdict 
by  the  court,  but  it  should  simply  have  confirmed  the  verdict,  and, 
up  >n  payment  of  the  amount,  have  rendered  judgment  to  the  effect 
that  Biid  corporation  should  hold  the  property  appropriated. 
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Poster  M.  Follett,  Administrator  of  Joshua  Wood,  deceased, 

FOR  THE  use  OF  BeaR  &  MoORE,  V,  NICHOLAS  BUYER. 

In  an  action  upon  a  note  brought  by  the  pa^^ee,  for  the  use  of  his  assignee, 
against  the -maker — the  note  having  been  assigned  (but  not  indorsed)  after 
due — and  it  not  appearing  that  the  payee  was  insolvent  when  he  made  the 
assignment,  the  maker  can  not  set  off  money  paid  by  him  as  surety  for  the 
payee,  after  he  received  notice  of  the  assignment,  although  the  money  paid 
was  upon  a  liability  entered  into  before  the  assignment,  but  which  had  not 
been  reduced  into  judgment  against  the  surety  before  notice  of  the  assign- 
ment was  given.  The  maker  had  no  demand  upon  the  payee  when  he  re- 
ceived such  notice,  but  was  only  contingently  liable  for  him. 

In  error  to  the  district  conrt  of  Brie  county. 

February  14,  1851,  Follett,  as  administrator  of  Wood,  for  the 
use  of  Bear  &  Moore,  brought  an  action  of  assumpsit,  in  the  Erie 
common  pleas,  against  Buyer,  on  a  note,  or  due-bill,  for  $100,  dated 
February  21,  1849,  made  by  Buyer,  and  payable  to  Wood  or  order. 

Buyer  pleaded  to  the  declaration  non  assumpsit,  with  the  com- 
mon notice  of  set-off. 

The  jury  found  a  special  verdict,  which,  omitting  the  formal 
parts,  is  as  follows  : 

"  The  jury,  upon  their  oaths,  do  say : 

"  1.  That  the  amount  of  the  note,  due  in  one  day  from  date,  of 
*N.  Buyer,  to  Wood,  is  one  hundred  dollars,  and  interest  on  [687 
same  to  September  22,  1851,  S15.50  ;  making  $115.50. 

"  2.  The  amount  of  Buyer's  account  against  Wood,  accruing  pre- 
vious to  Wood's  death — it  being  the  balance  due,  including  interest 
thereon — is  $22.96 ;  which  accrued  before  Buyer  had  notice  that 
Bear  had  the  note. 

"3.  The  amountof  money  paid  by  N.  Buyer  for  the  use  of  Wood, 
on  judgment  of  Flood  &  Landsdown  v.  I.  Wood' — which  was  en- 
'  tered  April  13,  1849,  and  bail  entered  by  N.  Buyer  April  23,  1849, 
— which  judgment  N.  Buyer  has  paid,  to  the  amount  of  $51.24. 

"  Also  a  joint  note,  made  to  Ira  Brainard  by  Joshua  Wood,  with 
N.  Buyer  as  surety,  dated  January  25, 1849,  due  six  months  from 
date.  Judgment  rendered  September  20,  1849,  against  N.  Buyer 
alone,  amounting,  September  22, 1851,  to  $64.04 ;  which  has  beett 
paid  by  Buyer,  in  amounts,  as  follows:  Paid  September  24, 1850,, 
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legal  offsets  or  demands  that  exist  against  it  at  the  time  of  the  pur- 
chase. Bartlett  v  Pearson,  29  Maine  (16  Shep.),  9 ;  Mead  t?.  Gillett, 
19  Wend.  397;  Best  v.  Lawson,  1  Miles,  10;  Barbour  on  Set-off,  58^ 
60,63,66;  Driggs  v.  Eockweil,  11  Wend.  504;  Gourden  v,  Ins.  Co. 
N.  America,  3  Yates,  329 ;  Kousset  v.  The  Same,  1  Binn.  429. 

That  if  the  maker  of  a  note  makes  no  objection,  on  receiving  no- 
tice of  its  purchase,  he  will  be  estopped  from  pleading,  as  a  set-off^ 
any  demand  which  accrued  subsequent  to  the  notice.  McClelland  v. 
Walker,  26  Maine  (13  Shep.),  114;  Gourden,  u.  *Ins.  Co.  N.  [689 
America,  3  Yates,  329 ;  Granger  v.  Granger,  6  Ohio,  35. 

Goodwin  df  Wildmanj  for  defendant  in  error,  submitted  the  fol- 
lo^ng  propositions: 

That  the  note  having  been  assigned  after  the  day  on  which  it 
was  made  payable,  the  maker  is  entitled  to  make  "  such  a  defense  " 
as  he  could  have  set  up  against  the  original  payee. 

That  the  note  was  not  indorsed,  and  must,  for  the  purposes  of 
this  suit,  be  treated  as  non -negotiable  paper;  and  the  assignee  of 
a  chose  in  action  ought  not  to  be  placed  in  a  better  position  than 
the  assignor.     12  Mass.  198. 

That  the  right  to  the  set-off  is  legal,  because  the  demands  of 
Buyer  were  liquidated  and  paid  before  the  action  was  brought. 
Swan's  Stat,  (old  ed.)  850. 

The  defendant  had  a  right  to  pay  a  debt  contracted  before  the 
assignment,  and  to  claim  it  as  a  set-off.  6  Cranch,  205 ;  Hatch  v. 
Green's  Adm'r,  12  Mass.  195,  197;  18  Ohio,  589. 

A  purchaser  of  a  chose  in  action  must  always  abide  by  the  case 
of  the  party  from  whom  he  buys.  1  Ves.  248;  Beebe  v.  Bank  of 
N.  Y.,  1  Johns.  553 ;  TuUman  v.  Anderson,  Wright,  698 ;  2  Vern, 
765  ;  3  Merw.  107 ;  Barbour's  Set-off,  92 ;  2  Maule  &  Sel.  510. 

There  is  no  evidence  that  plaintiffe  in  error  paid  a  considera- 
tion for  the  note,  and  they  ought  not  to  recover.  Bailey  on 
Bills,  544. 

Thuhman,  C.  J.  The  special  verdict  is  imperfectly  drawn,  but 
the  facts  of  the  case  may  nevertheless  be  ascertained  from  it.  It 
appears  that,  on  February  21, 1849,  Buyer  made  his  note,  or  due- 
bill,  to  Wood,  or  order,  for  $100,  payable  one  day  after  its  date } 
that,  on  June  17, 1849,  Wood  transferred  it,  without  indorsement, 
to  Bear,  or  Bear  &  Moore  i  of  which  transfer,  Bear  gave  notice  tO' 

493 


Digiti 


zed  by  Google 


Digiti 


zed  by  Google 


r 


DECEMBER  TEEM,  1855-  6» 

FoUett,  Admr,  etc.  v.  Buyer. 

transferred.  When  an  OTerdue  or  non -negotiable  note  is  assigned, 
the  assignee  takes  it  subject  to  all  the  equities  existing  between 
the  payee  and  the  maker;  and  hence  it  is  competent  for  the  latter, 
notwithstanding  the  assignment,  to  show  that  it  was  obtained  by 
fraud,  or  without  consideration,  or  that,  before  he  received  notice 
of  the  assignment,  it  had  been  paid  or  otherwise  discharged.  So, 
too,  he  may  set  off  any  liquidated  demand  which  he  held  against 
the  payee  when  he  first  obtained  information  of  the  assignment, 
but  not  claims  subsequently  acquired,  even  though  they  had  their 
origin  in  previous  transactions. 

I  am  aware  that,  by  some  highly  respectable  courts,  an  exception 
to  this  rule  has  been  introduced,  where  the  payee  was  insolvent 
when  he  made  the  assignment,  and  the  maker  was  afterward 
compelled  to  pay  money  for  him  on  a  contract  of  suretyship,  en- 
tered into  before  the  assignment  took  place — it  being  considered 
hard  and  inequitable  that  an  insolvent  payee  should  have  the 
power,  by  an  assignment  made  under  such  circumstances,  to  cast 
£k  loss  upon  his  own  surety.  Tuscumbia,  Courtland  and  Decatur 
E.  E.  Co.  V.  Ehodes,  8  Ala.  N.  S.  206;  Wathen's  Ex'r  v.  Cham- 
berlin,  8  Dana,  164;  Williams  v.  Helme  et  al.,  1  Dev.  Eq.  151. 

But  these  decisions  rest  expressly  upon  the  ground  of  tho 
iissignor's  insolvency ;  and  consequently  where,  as  in  the  case  be- 
fore  us,  that  element  is  wanting,  there  is  no  room  for  the  exceptioa 
to  the  general  rule.  How  we  should  hold  were  that  fact  in  this 
<2ase,  it  is  unnecessary  to  consider ;  but  how  we  must  hold,  upon 
the  facts  that  are  before  us,  seems  to  us  well  settled. 

The  general  principle,  that,  as  against  a  bona  fide  assignee, 
there  can  be  no  set-off  of  demands  upon  the  assignor  acquired 
After  notice  of  the  assignment,  and  that  a  court  of  law  is  fully 
^competent  to  protect  the  assignee,  is  certainly  well  estab-  [&9"3 
lished.  Pancoast  v.  Euffin,  1  Ohio,  381 ;  Weakly  v.  Hall,  13  Ohio, 
174. 

That  a  mere  contiugont  liability — not  even  reduced  into  judg- 
ment— as  surety  for  the  assignor,  is  not  a  demand  upon  him,  would 
i»eem  to  be  sufficiently  obvious ;  and  where  nothing  more  exists  at 
the  date  of  the  assignment,  and  the  assignor  is  solvent,  a  aubee- 
quent  payment  of  the  surety,  in  discharge  of  such  liability,  will 
not  give  him  a  right  of  set-off  as  against  the  assignee.  In  Gran-, 
^er's  Adm'r  v.  Granger,  6  Ohio,  35,  such  a  claim  to  set-off  was 
rejected,  even  as  against  the  administrator  of  an  insolvent  obligee ; 
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Robinson  v.  Eious  and  Rowe. 


John  S.  Robinson  v,  George  Kious  and  Wilson  Rowe. 

'Section  92  of  the  jastices'  code  (Swan's  Stat.  514)  does  not  make  the  payment 
of  the  jury  fee  a  condition  precedent  to  the  rendition  of  judgment.  If  it 
be  not  paid,  the  justice  may  make  an  order  that  the  successful  party  pay  it 
and  enforce  such  order  by  an  attachment;  but  he  can  not  omit  to  give  judg- 
ment because  it  is  not  paid. 

Section  107  of  the  justices'  code  provides  that,  "upon  a  verdict,  the  justice 
must  immediately  render  judgment  accordingly."  This  provision  may  not 
make  a  judgment  rendered  upon  a  subsequent  day  absolutely  void,  but  it 
makes  it  irregular ;  and  for  such  irregularity,  when  not  waived,  it  is  re- 
versible. 

The  common  pleas,  upon  the  reversal  of  such  a  judgment,  must  retain  the  cause 
for  trial  and  final  judgment 

In  Error  to  the  court  of  common  pleas  of  Madison  county. 
The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

*i2.  A,  SarrisoUj  for  plaintiff  in  error,  made  the  following  [5941 
points: 

That  the  judgment  of  the  justice,  reversed  by  the  common  pleas^ 
was  the  only  one  he  could  have  rendered  in  the  case,  inasmuch  as 
he  had  no  power  to  render  judgment  against  the  plaintiff  as  if  in 
default,  though  payment  of  the  jury  fees  was  delayed. 

That  after  paying  the  jury  fee,  the  successful  party  could,  of  right, 
insist  that  the  verdict  should  be  entered  and  judgment  rendered 
accordingly. 

That  though  section  107  of  the  justices'  code,  directs  the  justice 
to  render  judgment  immediately  after  the  verdict,  it  does  not  pro- 
vide that  he  shall  not  do  it  afterward;  and  section  92  expressly 
provides,  that  he  shall  not  do  it  until  after  the  jury  fee  is  paid.  The 
provision  as  to  time,  of  section  107,  is  therefore  merely  directory  ta 
the  justice,  and  not  a  limitation  upon  his  power. 

That  "where  statute  directs  a  public  officer  to  do  an  official 
act,  regarding  the  rights  and  duties  of  others,  in  a  certain  time, 
without  any  negative  words  restraining  him  from  doing  it  after- 
ward, the  naming  of  the  time  will  be  consideted  as  directory  to  him, 
and  not  as  a  limitation  upon  his  authority."  Pond  o.  Negur,  6  Mass. 
230;  People  v.  Allen,  6  Wend.  486;  Hooker  v.  Young,  5  Cowen» 
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Robinson  v.  Kious  and  Rowe. 

which  shall  be  taxed  in  the  costa  against  his  adversary.  When  the 
jury  shall  be  unable  to  agree  upon  a  verdict,  the  same  compen- 
sation shall  be  paid  them  by  the  party  calling  the  jury,  and  the 
same  shall  be  taxed  in  the  cost-bill  against  the  losing  party." 

"  Sec.  107.  Upon  a  verdict,  the  justice  must  immediately  render 
judgraont  accordingly.  When  a  trial  is  by  the  justice,  judgment 
must  be  entered  immediately  after  the  close  of  the  trial,  *if  [596 
the  defendant  has  been  arrested  or  his  property  att&ched ;  in  other 
cases,  it  must  be  entered  eitJber  at  the  close  of  the  trial,  or  if  the 
justice  then  desire  further  time  to  consider,  on  or  by  the  fourth 
day  thereafter,  both  days  inclusive." 

The  latter  of  these  sections  plainly  required  the  justice,  in  this 
<5a8e,  to  render  judgment,  according  to  the  verdict,  immediately  upon 
its  return;  the  former  as  plainly  required  the  plaintiff  to  pay  the 
jury  fee  before  the  entry  of  judgment.  He  failed  to  do  so,  and 
thereby,  say  the  counsel  for  the  defendant  in  error,  discontinued 
bis  suit. 

But  let  us  look  at  both  sides.  Suppose  a  verdict  be  for  a  defend- 
ant, and  he  fail  to  pay  the  jury,  what  then  is  to  be  done?  It  is 
obvious  that  the  suit  can  not  be  discontinued  by  any  act  or  omis- 
sion of  the  defendant,  and  it  is  equally  clear  that  judgment  can  not 
be  given  against  him  while  the -verdict  stands  in  l^is  favor.  Shall, 
then,  the  justice  set  aside  or  treat  the  verdict  as  a  nullity,  and  order 
A  new  trial?  If  so,  all  that  a  defendant  has  to  do  who  is  dissatis- 
fied with  his  verdict,  or  wishes  to  prevent  or  delay  an  appeal  by 
the  plaintiff,  is  to  refuse  to  pay  the  jury  fee,  and  a  new  trial  follows 
of  course.  This  will  not  do;  nor  will  it  do  to  withhold  judgment 
until  the  defendant  pay  the  fee  and  then  render  it,  for  he  may 
never  pay  it,  in  order  to  prevent  the  plaintiff  from  appealing,  since 
there  can  be  no  appeal  until  aft;er  judgment. 

On  the  other  hand,  suppose  the  verdict  to  be  for  the  plaintiff;  if 
bis  failure  to  pay  the  jury  operates  as  a  discontinuance,  then  all 
the  trouble  the  defendant  may  have  been  subject  to  in  order  to 
reduce  the  plaintiff's  claim,  or  to  establish  a  counter-claim  or 
set-off,  however  successful  before  the  jury,  goes  for  nothing;  and 
be  may  be  harassed  with  as  many  successive  suits,  for  the  same 
cause  of  action,  as  the  plaintiff  may  see  fit  to  bring,  each  one  being 
discontinued  in  the  same  way.  For  the  New  York  doctrine,  that 
the  verdict  of  a  justice's  jury,  without  a  judgment  upon  it,  operates 
as  a  bar,  could  have  no  application;  and  this  for  the  reason,  that 
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Abbey  v.  Searls  and  Rider. 

Motion  by  Abbey,  for  leave  to  file  a  petition  in  error,  to  review 
«  judgment  recovered  against  him  by  Searls  &  Bider,  in  the  district 
•court  of  Cuyahoga  county. 

S,  B.  Prentiss  and  G.  E.  Merrick,  in  support  of  the  motion : 
"  Where  a  stranger  to  an  execution,  who  claims  property  taken 
on  the  execution,  elects  to  try  the  right  of  property  before  a  justice 
•of  the  peace  under  the  statute — after  such  disposition  of  cause,  the 
oflScer  taking  the  property  is  not  liable  in  another  action  at  the  suit 
of  the  claimant."  Swan's  Rev.  Stat.  676;  Patty  i;.  Mansfield,  8 
Ohio,  369. 

Thurman,  C.  J.  Abbey,  sheriff  of  Cuyahoga  county,  under  color 
•of  an  order  of  attachment  against  the  property  of  one  Harris  B. 
George,  seized  certain  goods  in  the  possession  of  Searls  &  Eider, 
and  detained  them  until  an  order  of  restitution  was  made  by  a  jus- 
tice of  the  peace,  upon  a  trial  of  the  right  of  property  instituted  by 
S.  &  R.,  pursuant  to  the  statute.  After  the  restitution,  S.  &  R. 
brought  a  civil  action  against  Abbey,  to  recover  damages  for  the 
seizure  and  detention.  The  district  court  held  that  the  proceedings 
before  the  justice  did  not  bar  the  action  ;  the  plaintiff  recovered  a 
judgment.  To  reverse  this  judgment  the  present  petition  is  ex- 
hibited, and  leave  is  asked  to  file  it.  The  sole  ground  of  the  peti- 
tion is  the  ruling  above  mentioned. 

In  Patty  v.  Mansfield,  8  Ohio,  369,  it  was  held  that  if  the 
*verdict  and  judgment  upon  a  trial  of  right  of  property,  are  [599 
<igainst  the  claimant,  he  can  not  afterward  bring  and  maintain  an 
action  against  the  officer  for  the  seizure  or  detention  of  the  prop- 
erty, but  that  his  rights,  as  against  any  other  person,  are  not 
affected  thereby.  The  ground  of  the  decision  was,  that  the  prin- 
cipal object  of  the  statute  is  to  furnish  protection  to  an  officer 
making  a  mistake  in  the  discharge  of  his  duty;  "an  object  that 
would  not  be  effected,  if,  after  a  trial  of  the  right  of  property  and  a 
decision  against  the  claimant,  the  officer  could  still  be  subjected  to 
an  action  at  his  suit.''  For  the  claimant  is  not  bound  to  have  a 
trial  of  the  right  of  property ;  and  if  he,  nevertheless,  see  fit  to  have 
it,  and  fail  to  establish  his  right — ^thereby  adding  apparent  strength 
to  the  claim  of  the  creditor,  that  the  property  be  held  by  the  pro- 
cess— he  ought  not  to  be  allowed,  in  a  subsequent  proceeding 
gainst  the  officer,  to  show  his  right  to  it. 
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Hale,  Ex'r,  o.  Wetmore  et  al. 

et  al.,  5  lb.  355 ;  McConnel  v.  Scott,  15  lb.  401 ;  Wright  v  Simpson, 
6  Ves.  734 ;  Tankersly  v.  Anderson,  4  Dess.  47  j  Swan's  Stat,  (old 
ed.)  878,  sec.  5. 

In  a  suit  thus  brought,  by  a  surety  against  the  manager  and 
members  of  a  firm,  for  whom  he  had  become  bound  as  surety  for 
a  partnership  debt,  which  suit  was  defended  upon  the  ground  that 
the  manager  had  contracted  the  debt  upon  his  own  account  alone, 
and  not  for  the  firm,  and  that  the  firm  was  not  bound  therefor ; 
the  manager,  prior  to  the  acts  to  improve  the  law  of  evidence  (2 
*Curw.  1522,  1597),  was  not  a  competent  witness  for  the  com-  [601 
plainant  to  establish  the  liability  of  the  firm.  It  was  his  interest 
to  charge  the  firm  with  the  debt,  and  thereby  procure  a  decree  that 
the  firm  should  pay  it  and  save  him  harmless.  And  such  a  decree 
could  be  rendered  in  such  suit,  and  would  be  conclusive  as  between 
the  manager  and  the  firm.  Marshall  v.  Thrailkiil's  Adm*r,  12 
Ohio,  275;  Dougherty  v.  Walters,  1  Ohio  St.  201. 

For  {he  same  reasons,  one  of  the  partners,  after  the  dissolution 
of  the  firm,  was  not  a  competent  witness  for  the  complainant  in 
such  suit,  to  establish  the  liability  of  a  copartner  who  had  assumed 
the  partnership  debts,  as  he  thereby,  as  between  himself  and  co- 
partner, shifted  the  entire  responsibility  upon  the  latter,  or,  at 
least,  brought  him  in  to  share  it. 

It  was  an  error,  therefore,  to  admit  the  testimony  of  such  wit- 
nesses, taken  before  the  passage  of  said  acts;  and  the  other  testi- 
mony not  being  sufficient  to  sustain  the  decree,  it  must  be  reversed, 
notwithstanding  such  witnesses  are  now  competent  in  this  case, 
under  the  provisions  of  said  acts. 

The  provisions  of  the  code  do  not  apply  to  suits  pending  when 
it  took  effect,  nor  to  proceedings  to  reverse  decrees  in  chancery. 
They  are  to  be  prosecuted  and  defended  as  if  the  code  had  not  been 
adopted  (sees.  533,  602).  It  follows,  that  the  acts  aforesaid, 
though  repealed  as  to  other  suits,  are  yet  in  force  as  to  suits  pend« 
ing  when  the  code  took  effect,  and  to  bills  of  review.  And  where 
a  decree  was  rendered  before  the  code  took  eflfect,  but  reversed 
afterward,  and  the  original  cause  reinstated  for  further  proceedings, 
it  is  to  be  deemed  a  suit  pending  when  the  code  took  effect,  within 
the  meaning  of  the  above  provisions. 

Decree  reversed  and  cause  remanded  for  further  proceedings. 
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Harkrader  et  al.  v.  Leibj  et  aL 

The  original  bill  was  filed  by  the  complainants,  in  the  coart  of 
<;ommon  pleas  of  Butler  county,  in  1853.  It  prayed  that  a  certain 
mortgage,  executed  by  Daniel  Leiby  to  Joseph,  Jacob,  and  George 
Leiby,  on  certain  real  estate  at  Middletown,  Butler  county,  might 
be  postponed  or  set  aside,  and  the  property  so  mortgaged  sold  for 
the  payment  of  judgment  liens  and  the  general  benefit  of  creditors. 
The  petition  represented  that  the  complainants  recovered  said 
judgments  in  the  years  1848-9,  against  Daniel  Leiby  and  H.  P. 
Clough  ;  that  H.  P.  Clough  had  no  property  out  of  which  the  judg- 
ments could  be  made,  and  that  levies  had  been  made  upon  the 
property  in  Butler  county,  and  also  upon  certain  real  estate  owned 
by  Daniel  Leiby,  in  the  city  of  Cincinnati;  that  the  Cincinnati 
property  was  mortgaged  by  Leiby  to  Gardner  Phipps,  one  of  the 
defendants,  on  the  20th  of  October,  1847,  to  secure  the  payment  of 
three  promissory  notes,  each  for  the  sum  of  $2,387.49 ;  that  Phipps 
had  instituted  a  suit  in  Hamilton  county  and  obtained  a  decree,  by 
virtue  of  which  the  said  property  had  been  sold  at  a  great  sacri- 
fice to  said  Phipps ;  and  that  the  proceeds  of  said  sale  were  applied, 
first,  to  discharge  the  amount  found  due  to  Phipps  by  the  decree, 
and  the  residue  directed  to  be  paid  to  George  Leiby,  Joseph  Leiby, 
and  Jacob  Leiby,  upon  a  certain  pretended  mortgage  given  by 
Daniel  Leiby  to  them,  dated  June  3,  1848;  that  complainants  were 
not  made  parties  defendants  to  the  proceedings  in  Hamilton  county, 
although  most  of  them  had  a  subsisting  levy  upon  the  said  premi- 
ses; that  they  knew  nothing  of  the  said  proceeding  until  after  the 
sale,  and  that  they  claim  not  to  be  prejudiced  thereby  ;  that  the 
mortgage  given  to  George,  Joseph,  and  Jacob  Leiby,  was  without 
^consideration,  and  for  the  purpose  of  defrauding  complainants  and 
other  creditors  of  Daniel  Leiby ;  and  that  the  mortgage  did 
*not  sufficiently  describe  the  said  premises,  and  was  not  [004: 
legal  notice  to  the  creditors  who  levied  upon  the  said  premises. 

The  complainants  further  stated,  that  on  the  3d  day  of  Juno, 
1848,  Daniel  Leiby  executed  a  certain  other  mortgage  to  George, 
Jacob,  and  Joseph  Leiby,  by  which,  in  consideration  of  several 
thousand  dollars  pretended  to  be  paid,  he  conveyed  to  them  so  mo 
pretended  interest  in  certain  real  estate,  by  the  following  descrp- 
tion :  "All  that  certain- real  estate,  to  wit — all  the  real  estate  owned 
and  held  by  the  said  Daniel  Leiby,  in  the  town  of  Middletown,  in 
the  county  of  Butler,  and  State  of  Ohio,  and  being  the  same  con- 
veyed by  Abner  Enoch  to  said  Daniel  Leiby,  and  by  George  Leiby 
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the  Trust  Company's  lien  of  $1,105  was  paid,  together  with  the- 
costa  of  suit,  and  the  residue  applied  upon  the  mortgage  of  the 
purchaser ;  and  that  no  part  of  the  balance  remaining  due  on  the 
mortgage  has  since  been  paid. 

At  the  term  of  the  Butler  county  common  pleas,  April,  1852,  the 
cause  was  heard.  The  court  found  that  the  lien  of  Gardner  Phipps 
upon  the  premises  in  Cincinnati  was  the  prior  lien ;  that  the  pro- 
ceeds of  the  sale  of  said  premises  had  all  been  distributed,  and  could 
not  be  reached.  And  they  further  found,  that  the  mortgage  given 
to  George,  Jacob,  and  Joseph  Leiby,  covered  all  the  real  estate  held 
by  Daniel  Leiby  in  Butler  county;  and  that  it  was  an  assignment 
by  said  Daniel,  in  trust,  in  contemplation  of  insolvency,  and  with 
a  design  to  cover  George,  Jacob,  and  Joseph  Leiby,  John  Shafer 
Isaac  Gardner,  Gustavus  W.  Wampler,  Samuel  Lucas,  and  Aaron 
Bussell,-  creditors  of  the  said  Daniel  Leiby ;  and  that  it  ought,  in 
equity,  to  inure  to  the  benefit  of  all  the  *creditors  of  Daniel  [60& 
Leiby,  according  to  the  amount  of  their  claims,  respectively. 

The  cause  was  carried  to  the  district  court,  which  found  that  the 
mortgage  upon  the  property  in  Butler  county  was  made  in  good 
faith,  and  valid;  and  that  it  gave  a  prior  lien  upon  the  premises  to 
George,  Jacob,  and  Joseph  Leiby,  John  Shafer,  etc.  The  com- 
plainants then  prefered  this  bill  of  review,  which  was  reserved  in 
the  district  court. 

Tho8,  MUliken,  for  complainants,  made  the  following  points : 

I.  That  the  mortgage  is  an  assignment  in  contemplation  of  in- 
solvency, with  the  design  to  prefer  certain  creditors  to  the  exclu- 
sion of  others.  George,  Joseph,  and  Jacob  Leiby  are  the  only 
grantees;  and,  after  condition  broken,  Wampler,  Shafer,  Lucas, 
Gardner,  and  Russell,  intended  to  be  secured,  could  not  have  main- 
tained an  ejectment,  nor  have  filed  a  bill  to  foreclose  the  mortgage. 
Their  only  remedy  would  be  to  file  a  bill  in  chancery  to  compel 
the  grantees  in  the  mortgage  to  execute  the  trust — to  require  them 
to  foreclose  the  mortgage.  Mitchell  v.  Gazzam  and  others,  12  Ohio, 
335;  Doremus  and  others  r.  O'Harra  and  others,  1  OhioSt.  45; 
Atkinson  v.  Tomlinson  and  others,  1  lb.  241. 

II.  That  Daniel  Leiby  did  not  convey  his  property  to  his  brothers 
for  the  sole  purpose  of  securing  their  debts;  but  went  further^ 
and  interposed  his  brothers  as  trustees,  to  prefer  creditors.    Fas* 
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Morris,  Tilden,  Rairden  dh  Cfu 
ositions,  and  cited  the  following 

I.  A  mortgage  is  not  an  assi] 
only  in  favor  of  the  mortgagee, 
fihaw  V.  Sumner,  23  Pick.  44i 
607]  Barker  v.  Hall,  13  lb.  28 
Bt.  237 ;  Fassett  v,  Traber,  20  C 

II.  There  must  be  an  absolul 
veyance  of  the  legal  title;  a  ps 
est,  legal  and  equitable,  in,  and 
specific  property;  a  creation  q 
appropriated  specifically  by  hi 
untrammeled  by  any  condition 
tion,  or  secure  any  advantages 
'Assignment, 

III.  The  assignment  must  b 
itors  other  than  the  assignee, 
ment  of  a  debt,  is  not  forbidde 
be  created  in  express  terms,  as  i 
other  debts  of  the  assignor  as  ] 
be  necessarily  implied  as  matt 
as,  where  the  conveyance  must 
fraud,  as  in  Doremus  v,  O'Harra 
in  his  own  name,  in  which  he 
assignment  of  notes  and  accouc 
that  judgment. 

IV.  The  assignment  must  be 
or's  creditors,  and  made  at  a  ti 
ing  insolvency. 

Eanney,  J.  It  is  claimed,  on 
the  mortgage  made  by  Daniel  1 
Leiby.  brings  the  case  within  th 
of  March  14,  1838  (Swan's  Sta 
property  by  insolvent  debtors,  i 
ring  some  creditors  to  the  exclu 
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should  be  divided,  pro  rata,  among  all  the  creditors  of  Daniel  Leiby.. 
The  statute  provides  that  "  all  *a88ignments  of  property  in  [608 
trust,  which  shall  be  made  by  debtors  to  trustees,  in  contemplation 
of  insolvency,  with  the  design  to  prefer  one  or  more  creditors  to- 
the  exclusion  of  others,  shall  be  held  to  inure  to  the  benefit  of  all 
the  creditors,  in  proportion  to  their  respective  demands." 

The  condition  of  this  mortgage  is  as  follows : 

"  Provided,  nevertheless,  and  this  deed  is  on  this  condition,  to 
wit:  Whereas,  the  said  George  Leiby,  Jacob  Leiby,  and  Joseph 
Leiby  are  indorsera  and  security  for  the  said  Daniel  Leiby,  in  di- 
vers sums  of  money  and  debts,  due  and  to  become  due  from  said 
Daniol  Leiby  to  divers  persons.  Now,  if  the  said  Daniel  Leiby, 
his  heirs  or  assigns,  shall  well  and  truly  pay,  or  cause  to  be  paid, 
the  said  debts  and  sums  of  money  as  aforesaid,  amounting  to  about 
the  sum  of  seven  thousand  dollars,  and  shall  also  pay  to  Dr.  Wam- 
pler,  John  Shafer,  Samuel  Lucas,  Isaac  Gardner,  and  Aaron  Bus- 
sell,  all  of  Butler  county,  Ohio,  the  several  sums  of  money  owing 
by  the  said  Daniel  Leiby  to  thtm ;  then  these  presents  shall  be 
void  and  of  no  eflfect;  otherwise,  to  be  and  remain  in  full  force  and 
virtue  in  law  and  equity." 

That  Daniel  Leiby  was  insolvent  at  the  time  of  its  execution, 
and  that  it  was  designed  to  give  the  persons  named  in  the  condi- 
tion a  preferred  lien  upon  nearly  all  the  property  he  held,  are  not 
controverted  facts.  But  it  is  very  confidently  claimed  that  a  mort- 
gage is  not  an  assignment  within  the  meaning  of  this  act,  and  is  in 
no  way  governed  or  affected  by  it;  that  a  mortgage  creates  a 
mere  lien  upon  the  property  mortgaged,  and  not  a  conveyance  of 
it,  and  that  the  mortgagee  is,  in  no  just  sense,  a  trustee,  even  for 
other  creditors  whose  debts  are  secured  by  it.  In  support  of  these 
positions,  the  following  cases  are  relied  upon:  Bates  v.  Coe,  10 
Conn.  294;  Henshaw  i?.  Sumner,  23  Pick.  446;  Low  v,  Wyman,  8 
N.  H.  536;  Barker  i\  Hall,  13  lb.  298. 

It  is  evident  the  case  depends  upon  the  solution  of  two  ques- 
tions: Was  the  mortgage,  in  substance  and  legal  effect,  an 
^assignment,  within  the  purview  of  this  act ;  ^nd  if  so,  did  it  [609 
invest  the  mortgagees  with  a  valuable  interest  to  be  held  for  tHe 
benefit  of  a  part  only  of  the  insolvent  debtor's  creditors?  It  is 
now  well  settled  that  the  statute  does  not  absolutely  disable  the 
insolvent  debtor  from  using  his  property  for  the  purpose  of  paying 
or  securing  individual  creditors,  while  he  leaves  others  unprovided 
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beneficial  character,  and  the  uniform  language  of  the  court  has 
been,  that  it  ought  to  receive  a  most  liberal  construction.  It  pro- 
motes justice  and  equity,  by  compelling  an  equal  distribution  of 
the  effects  of  an  insolvent  debtor  among  those  equally  entitled.  It 
permits  every  creditor  of  such  a  debtor  to  reap  the  rewards  of  his 
diligence,  where  he  does  no  more  than  to  secure  himself,  but  de- 
nies him  the  right  to  stand  between  the  insolvent  and  some  of  his 
other  creditors,  and  secure  them  a  preference  to  the  injury  of  those 
not  provided  for.  It  allows  the  debtor  to  use  his  property  for  the 
payment  or  security  of  any  of  his  debts ;  but  the  moment  he  at- 
tempts to  create  a  trust,  with  a  preference  for  any  of  his  creditors, 
by  surrendering  any  of  his  property  in  any  form,  the  statute  steps 
in  and  declares  it  a  trust  for  all.  As  soon  as  he  puts  any  portion 
of  his  property  beyond  his  power  for  such  a  purpose,  the  law  de- 
prives him  of  all  ability  to  direct  or  control  its  ultimate  destination. 
It  deprived  him  of  this  power  because  it  was  found  to  be  mis- 
<jhievou8  and  unjust;  and  as  the  statute  was  passed  to  ftirnish  the 
remedy,  it  should  be  so  construed  as  to  make  it  effectual.  This  can 
only  be  done  by  looking  at  its  spirit  and  purpose,  and  holding 
cases  falling  within  the  mischief,  intended  to  be  remedied,  to  be 
within  the  act. 

If,  then,  the  mischief  to  be  suppressed  was  the  power  that 
♦insolvent  debtors  before  had  of  directing  the  application  of.  [611 
trust  funds  created  by  them,  so  as  to  secure  preferences  among  their 
^creditors,  how  can  it  make  any  difference  in  what  manner  the  fund 
is  created?  That  a  mortgage  is  just  as  effectual  as  an  absolute 
deed  to  create  such  a  fund,  just  as  fully  disposes  of  the  debtor*s 
property,  and  secures  the  same  inequitable  preference  to  the  favored 
creditors,  and  works  the  same  wrong  to  those  not  preferred,  can 
not  be  doubted.  It  could  make  no  possible  difference,  either  to  the 
preferred  creditors  or  those  unprovided  for,  whether  the  debtor's 
property  was  appropriated  in  the  one  way  or  the  other,  while  the 
-debtor's  power  over  the  distribution  of  the'  fund,  by  simply  chang- 
ing the  form  of  the  instrument,  would  remain  wholly  unimpaired. 
With  such  a  construction,  it  is  not  too  much  to  say  the  statute  is  a 
perfect  nullity.  To  give  it  such  a  construction  is  to  suppose  the 
legislature  absurdly  attempting  to  suppress  a  mischief  in  one  form 
and  leaving  another,  equally  convenient  and  effectual,  in  which  it 
might,  with  impunity,  be  accomplished. 
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sabstantially  the  same  as  that  of  Connecticut.  The  court  held, 
that  no  trufit  for  creditors  was  created  by  the  mortgage,  taken  ta 
secure  the  debt  of  the  mortgagee ;  but  it  is  nowhere  intimated^ 
that  a  mortgage  given  to  secure  the  debts  of  creditors,  other  than 
the  mortgagee,  might  not  fall  within  the  statute.  On  the  contrary, 
they  carefully  guard  themselves  upon  that  point  by  saying,  that 
**  there  was  no  reservation  or  appropriation  of  any  portion  of  the 
mortgaged  property,  or  its  proceeds,  to  the  use  of  any  other  in- 
dividual than  the  mortgagees  and  mortgagor,  or  those  who  might 
subsequently  acquire  his  *right."  The  cases  cited  from  New  [613 
Hampshire  require  no  additional  rehiark. 

After  a  very  careful  consideration  of  the  subject  in  all  its  bear- 
ings, we  are  unanimously  of  the  opinion  that  our  statute  requires 
us  to  hold  that  when  any  valuable  interest  of  the  insolvent  debtor 
is  transferred  by  any  species  of  conveyance  binding  the  recipient, 
either  expressly  or  by  necessary  implication,  to  account  in  chancery 
to  any  creditor  of  the  assignor,  the  statute  enlarges  the  trust  and 
makes  it  inure  to  the  benefit*  of  all  his  creditors,  and  distributes  the 
fund  to  all,  in  proportion  to  their  respective  demands. 

As  this  mortgage  was  given,  and  the  lien  upon  the  debtor's  prop- 
erty created,  not  only  for  the  security  of  the  mortgagees,  but  alsa 
of  sundry  other  creditors  of  the  mortgagor,  it  unquestionably  falls 
directly  within  the  principle  stated,  and  subjects  the  mortgagees, 
who  are  invested  with  the  legal  title,  to  the  liability  of  accounting, 
with  the  other  creditors  named,  for  a  portion  of  the  proceeds 
arising  from  a  sale  of  the  mortgaged  property,  whenever  it  may  be 
made. 

But  it  is  claimed  that  the  mortgage  should  be  upheld  as  a  valid 
security,  so  far  as  the  mortgagees  are  concerned,  whatever  may  be 
its  character  as  to  the  other  creditors  named  in  it.  We  are  of  a 
different  opinion.  By  consenting  to  become  the  recipients  of  this 
interest  for  the  benefit  of  other  creditors,  they  have  voluntarily 
taken  upon  themselves  the  obligation  of  trustees  for  the  persons 
named  by  the  debtor,  and  when  that  is  the  case,  the  statute  com- 
pels them  to  become  trustees  for  all  his  creditors.  And  we  are  of 
opinion,  that  whenever  the  assignee  is  made  by  the  terms  of  the 
instrument,  or  by  necessary  implication,  a  trustee  for  any  one  or 
more  of  the  creditors,  he  becomes  of  necessity,  by  force  of  the  stat- 
ute, a  trustee  for  all,  and  in  respect  to  all  the  property  transferred 

by  it. 
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The  case  of  Perry  v.  Holden,  22  Pick.  269,  is  most  express  and 
decisive  upon  this  point. 

614]  *In  that  case,  the  persons  claiming  the  property  had 
taken  a  mortgage,  for  the  security  of  their  own  debt,  of  a  part  of 
the  debtor's  property ;  and  a  few  hours  later,  a  general  assignment 
of  all  his  property,  for  the  benefit  of  all  his  creditors.  The  court 
held  that  the  two  instruments  must  be  taken  and  construed  to- 
gether, as  parts  of  the  same  transaction,  and  that  both  were  void  as 
against  an  attaching  creditor ; — the  assignment,  because  the  mort- 
gage to  which  it  was  thus  attached,  and  of  which  it  became  a  part, 
created  a  preference;  and  the  mortgage,  because  it  could  not  be 
considered  as  an  independent  transaction,  but  as  part  of  the  assign- 
ment. If  two  separate  instruments,  resting  in  part  upon  distinct 
property,  could  be  thus  drawn  together,  and  the  fate  of  the  one 
made  to  depend  upon  that  of  the  other,  and,  indeed  the  one  used  to 
destroy  the  other,  it  would  seem  to  be  quite  impossible  to  affect  a 
separation,  in  the  legal  effect  of  the  same  instrument,  covering  the 
same  identical  property,  and  designed  by  the  parties  to  effect  one 
and  the  same  purpose.  Neither  justice  nor  public  policy  require 
the  attempt.  If  men  see  fit  to  lend  themselves  to  enable  an  insolv- 
ent debtor  to  give  a  preference  to  some  of  his  creditors  to  the  certain 
injury  of  others,  they  can  not  well  complain  that  they  are  not  as 
well  off  as  though  they  had  not  made  the  attempt  to  effect  the 
injustice. 

The  view  we  have  taken  of  this  case  makes  it  unnecessary  to 
43onsider  another  objection  taken  to  the  mortgage,  that  it  is  void 
because  of  the  uncertainty  as  to  the  amount  of  the  debts  referred  to 
in  the  condition ;  and  we  therefore  express  no  opinion  upon  that 
question. 

The  decree  of  the  district  court  is  reversed,  and  the  cause 
remanded  for  ftirther  proceedings. 
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*GlSHWILEB  ET  AL.  t;.  DODEZ.  [615 

In  a  proceeding  upon  habeas  corpus,  institated  by  tbe  father  of  an  infant  child, 
against  the  mother,  who  is  living  in  a  state  of  separation,  to  obtain  its  cus- 
tody, it  is  error  to  reject  evidence  offered  by  him,  either  in  the  first  instance, 
or  by  way  of  reply  to  evidence  of  qualification  on  her  part,  to  show  her  un- 
fitness to  have  the  custody  of  the  child. 

In  such  a  controversy  for  the  custody  of  a  child  incapable  of  electing  for  itself, 
the  order  of  the  court  should  be  made  with  a  single  reference  to  its  best  in- 
terests. 

Neither  of  the  parents  has  any  rights  that  can  be  made  to  conflict  with  the  wel- 
fare of  the  child. 

Beserted  in  the  district  court  of  Wayne  county. 

The  cause  originated  by  the  issuing  of  a  writ  of  habeas  corpus 
from  the  probate  court  of  Warren  county,  at  the  instance  of  Louis 
A.  Dodez,  who  claimed  the  custody  of  Sophia  Mary  Dodez,  his  in- 
fant daughter.  The  defendants,  here  plaintiffs  in  error — Joseph 
Oishwiler,  Sophia  Gishwiler,  and  Sophia  Dodez,  mother  of  the 
ohild — ^resisted  the  application ;  and,  upon  hearing,  the  court  found 
that  the  child  was  not  unlawfully  detained  by  the  defendants,  and 
ordered  the  custody  of  the  child  to  be  restored  to  them.  There- 
upon Louis  A.  Dodez  filed  a  petition  of  error  in  the  common  pleas, 
alleging,  as  errors,  that  the  court  erred  in  rejecting  the  testimony 
by  which  the  relator  offered  to  prove,  in  reply  to  respondents'  evi- 
ience,  that  the  said  respondents  were,  in  many  respects,  unfit  and 
unqualified  to  have  the  custody  of  said  child  ;  that  its  mother,  So- 
phia Dodez,  was  in  the  habit  of  frequently  getting  drunk ;  that  she 
was  profane  and  obscene  in  her  language  \  that  she  was  a  notorious 
liar,  and  had  already  openly  taught  said  infant  to  lie  and  swear, 
and  to  hate  any  deny  its  father  and  his  parents;  that  she  was  idle 
and  prodigal,  of  an  angry,  revengeful,  and  ungovernable  disposi- 
tion, and  that  said  *child  would  be  in  danger  of  bodily  harm  [616 
if  left  with  her;  and  that  its  proper  education  would  be  totally  neg- 
lected, and  the  child  trained  to  habits  of  idleness  and  vice  by  its 
eaid  mother ;  and  that  the  said  Sophia  Gishwiler,  with  whom  said 
Sophia  Dodez  and  child  resided,  was  an  ignorant,  peevish  and  evil- 
disposed  old  woman,  who  followed  necromancy  and  fortune-telling, 
with  cards  and  other  agencies,  as  a  business,  and  that  she  taught 

the  same  to  her  own  children,  and  all  others  within  her  control : 
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and  that  she  was  dishonest,  and  tang] 
to  utterly  disregard  their  father's  auth 
left  within  her  control,  would  be  in  j 
and  of  being  trained  by  her  to  habits 
the  said  Joseph  Gishwiler,  the  husba 
was  a  stupid,  silly  old  dotard,  under  tl 
wife,  without  the  privilege  of  exercisii 
saying  anything  except  as  he  was  perm 
and  that  he  was  not  in  his  right  mind, 
unfit  to  have  the  care  and  custody  of  i 
respondents  were  unfit  and  disqualifi 
have  the  custody  of  said  infant. 

Defendant  in  error  here  also  averrec 
the  court  was  for  respondents,  when  it 
later. 

The  common  pleas  reversed  the  d 
Thereupon  the  plaintiflB  filed  their  pe 
court,  and  this  writ  issued.  The  case 
court  for  decision  here. 

Jacob  Brinkerhoff,  for  plaintiffs  in  er 
Given  da  Jeffries,  and  McSweeney,  foi 

Rannet,  J.  We  find  no  difficulty  ii 
that  the  probate  judge  erred  in  rejectir 
617]  defendant  in  error,  and  that  the 
cided  correctly  in  reversing  his  judgra 
between  the  parents  of  a  female  child, 
who  are  living  in  a  state  of  separatio; 
tody. 

The  proceeding  was  instituted  by  t 
and  her  parents,  in  whose  custody  the 
ing  evidence  tending  to  show  that  his 
and  was  living  unjustifiably  separate  f 
industrious  man,  of  good  habits  and  i 
ant  means  to  provide  for  and  educate 
suitable  to  have  its  custody,  the  relat 
spondents  then  gave  evidence  of  the 
charge  of  the  same  duty,  and  of  thei 
perform  it.  The  relator,  in  reply,  ma 
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-exceedingly  liberal  offers,  to  show  their  utter  unfitness  to  have  the 
<justody  and  training  of  the  child,  either  with  a  view  to  its  present 
safety  or  future  welfare.  This  evidence  was  rejected  by  the  court, 
upon  what  ground  we  are  left  to  conjecture;  but  we  suppose  it  to 
have  been  for  the  reason  that  it  should  have  been  given  in  the  first 
instance,  and  could  not  properly  be  received  in  reply.  This,  we 
think,  an  application  of  strictnesss  at  the  wrong  time,  and  in  the 
wrong  place.  In  one  view  of  the  law,  it  is  true,  the  evidence  was 
unnecessary ;  but  this  same  view  shows  the  judgment,  awarding 
the  child  to  the  custody  of  the  mother,  erroneous,  while  the  claims 
of  the  father  remained  unimpeached.  But  if  a  more  liberal  view 
is  taken,  and  the  claims  of  the  mother  are  placed  upon  a  perfect 
equality  with  those  of  the  father,  it  was  equally  wrong  to  have  fore- 
<5losed  inquiry  as  to  the  qualifications  of  either.  Whatever  differ- 
ence of  opinion  may  have  obtained  upon  other  points  of  this  inter- 
esting and  important  subject,  it  is  universally  agreed  that  neither 
^f  the  parties  has  any  rights  that  can  be  made  to  conflict  with  the 
welfare  of  the  child,  and  that  the  o^der  of  the  court  should  be 
made  with  a  single  reference  to  its  best  interests.  The  contending 
parties  may  be  fairly  presumed  to  be  more  solicitous  to  gratify 
^their  own  interests  and  feelings,  than  to  develop  the  whole  [618 
truth,  with  a  view  to  the  main  object  of  the  inquiry ;  while  the 
child,  incapable  of  judging  for  itself,  and  wholly  unrepresented  in 
the  contest,  is  in  danger  of  being  overlooked.  Under  such  circum- 
stances, it  is  the  duty  of  the  judge  to  become  its  protector,  and  not 
only  to  listen  to  all  the  evidence  produced  by  the  parties  calculated 
to  throw  light  upon  his  path  of  duty,  but  also  to  inform  himself 
from  all  other  legitimate  sources,  the  better  to  qualify  himself  to 
discharge  understandingly  the  delicate  trust. 

The  rules  which  regulate  the  order  for  producing  proof,  are 
rather  rules  of  practice,  intended  to  facilitate  the  transaction  of 
business,  than  of  evidence,  and  are  never  adhered  to  with  unyield- 
ing tenacity  when  they  would  defeat  the  ends  of  justice.  It  is, 
however,  by  no  moans  certain  that  any  departure  from  these  rules 
was  proposed  in  the  present  case.  After  the  husband  had  given 
evidence  tending  to  show  the  wife  wrongfully  separated  from  him, 
and  of  his  entire  fitness  to  have  the  custody  of,  the  child,  it  would 
be  going  a  great  ways  to  say  that  the  wife  could  retain  it  without 
any  evidence  of  qualification  on  her  part,  or  giving  any  reason, 
connected  with  the  interests  of  the  child,  why  it  should  remain  iu 
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her  custody ;  and  if  she  was  bound  to  give  such  evidence,  his  right 
to  rebut  it  can  not  bo  questioned.  But  whether  this  was  so  or  not, 
or  whether  the  evidence  might  or  might  not  have  been  rejected  in 
an  ordinary  trial,  we  feel  no  hesitation  in  saying  that  such  strict- 
ness can  not  be  indulged  in  a  proceeding  partaking  more  of  the 
character  of  an  inquest  than  of  a  trial,  and  that  the  judge  has  no 
right  to  disable  himself,  by  the  intervention  of  any  technicality, 
from  hearing  everything  necessary  to  an  enlightened  discharge  of 
his  duty. 

Another  question  of  very  considerable  importance,  and  no  littlo 
difficulty,  may  arise  in  the  further  progress  of  the  case ;  but  as  it  is 
not  now  necessarily  involved,  I  do  not  propose  to  examine  it  fully. 

When  husband  and  wife  are  living  in  a  state  of  separation, 
619]  *and  each  is  equally  well  qualified,  in  every  respect,  to  be 
intrusted  with  the  custody  and  training  of  their  infant  children, 
should  a  court  ever  interfere,  upon  habeas  corpus,  to  change  the 
possession  from  the  one  to  the  other  ? 

This  question  can  only  relate  to  children  of  such  tender  years  as 
to  be  unable  to  elect  for  themselves ;  since,  in  other  cases,  it  is  well 
settled,  that  the  court  will  go  no  further  than  to  relieve  them  from 
all  improper  restraint.  Eex  v.  Deleval,  3  Burr.  1434;  Matter  of 
Wallstonecraft,  4  Johns.  Ch.  81.  This  subject  was  most  elabor- 
ately considered,  in  the  celebrated  Barry  case,  by  the  courts  of 
New  York.  It  fil^t  made  its  apj)earance  in  the  court  of  chancery 
in  1839  (8  Paige,  47),  where  it  will  be  found  reported  under  the 
title  of  The  People  v,  Mercien.  The  child  (a  female  of  delicate 
constitution)  was  then  but  twenty-one  months  old,  and  was  in  the 
custody  of  the  mother,  at  her  father's  house.  There  were  two 
children  of  the  marriage;  the  eldest  (a  boy)  was  already  in  the 
custody  of  the  father,  and  this  writ  was  prosecuted  by  him  to  obtaia 
the  custody  of  the  other.  Both  the  parties  were  highly  respect- 
able, and  with  abundant  means  to  provide  for  the  child.  The 
chancellor,  without  expressing  a  definite  opinion  as  to  the  legal 
rights  of  the  father,  in  case  the  child  could  with  safety  be  taken 
from  the  mother,  arrived  at  the  conclusion,  that  its  tender  age  re- 
quired the  attentions  of  the  mother,  and  that  its  safety  and  welfare 
were  best  promoted  by  having  the  custody  with  her. 

This  decision  was  made  in  August ;  and  in  October  following, 
the  relator  prosecuted  another  writ  before  Judge  Inglis,  of  the 
common  pleas  of  New  York,  which,  upon  hearing,  was  dismissed; 
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the  judge  holding,  that  the  proceedings  before  the  chancellor  were 
a  bar  to  the  further  prosecution,  as  to  matters  in  difference  between 
the  parties  up  to  the  time  that  order  was  made,  and  that  nothing 
had  since  transpired  to  change  their  rights.  These  last  proceed- 
ings being  removed  into  the  Supreme  Court,  the  order  of  Judge 
Inglis  was  reversed.     25  Wend.  64. 

Bronson,  J.,  in  delivering  the  opinion  of  the  court,  seems  to 
*have  waived  the  question  as  to  whether  the  matter  was  res  [620 
adjud icata J  u^  to  the  time  the  chancellor's  order  was  made;  but 
he  held  the  judge  to  have  erred  in  applying  it  to  a  writ  afterward 
brought,  and  for  a  continued  dfetention  of  the  child.  Upon  the 
merits,  the  opinion  of  the  court  was  clearly  with  the  relator.  Ad- 
mitting, to  the  fullest  extent,  the  right  of  the  court,  in  the  exercise 
of  a  sound  legal  discretion,  to  have  regard  to  the  welfare  of  the 
child,  in  determining  the  question  of  custody,  they  nevertheless 
insist,  that  the  father,  when  no  such  consideration  intervenes,  "  if 
he  chooses  to  assert  his  right,  has  the  better  title  to  the  custody  of 
their  minor  children.".  The  judge  says :  "  I  deem  it  well  settled, 
that  in  the  absence  of  any  positive  disqualification  on  the  part  of 
the  father,  for  the  proper  discharge  of  his  parental  duties,  and 
when  there  is  no  other  special  reason,  touching  the  welfare  of  the 
children,  for  preferring  the  mother,  the  father  has  a  paramount  * 
right  to  the  custody,  which  no  court  is  at  liberty  to  disregard." 
.  .  .  .  "In  short,  the  claim  of  the  father  is  preferred,  until  it 
plainly  appears  that  the  interests  of  the  children  require  it  to  be 
set  aside." 

Upon  a  writ  of  error  prosecuted  in  the  court  for  the  correction 
of  errors,  this  judgment  was  reversed  by  a  nearly  unanimous  vote, 
and  the  order  of  Judge  Inglis  was  affirmed.     25  Wend.  83. 

Only  the  chancellor  and  Senator  Page  delivered  opinions;  and 
while  the  former,  when  the  case  was  before  him  in  chancery, 
avoided  the  expression  of  a  decided  opinion  upon  the  question  I 
am  now  considering,  he  here  very  plainly  indicates  his  non-con- 
currence in  the  doctrines  advanced  in  the  Supreme  Court ;  and  the 
latter,  in  an  able  opinion  containing  an  extensive  review  of  the  au- 
thorities, thus  states  his  conclusions: 

"  Upon  a  Review  of  all  the  authorities  binding  upon  the  courts 
of  this  state,  I  have  come  to  the  undoubting  conclusion  that  the 
right  of  the  father  to  the  custody  of  his  child  is  not  absolute,  and 
that  such  custody  is  referrable  to  its  interest  and  welfare,  and  is 
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621]  *to  be  selected  by  the  court,  in  tb 
cial  discretion,  irrespective  of  the  claim 
conclusion,  I  believe,  is  warranted  by  th( 
as  by  the  law  of  nature." 

But  this  disagreeable  (I  might  almost  i 
not  stop  here.  In  1842,  the  father  prose 
Supreme  Court,  and  that  court  still  adhei 
and  regarding  the  judgment  of  the  cor 
founded  alone  upon  the  question  of  res 
rence  of  two  judges  against  one,  ordered 
3  Hill,  400. 

A  majority  of  my  brethren  think  the  1 
Supreme  Court  of  New  York.  I  must  he 
pared  to  come  to  this  conclusion.  It  ra 
active  interference  between  father  and  i 
the  good  of  the  child  demands  it ;  and  t 
take  from  the  mother  and  commit  to  the  ci 
capable  of  'fleeting,  against  its  consent,  i 
exercise  of  its  judgment  for  one  incapabl 
that  the  welfare  of  the  child  will  be  ther 
may  be  the  rights  of  the  father,  in  a  claii 
.  common-law  action  against  third  persons 
do  not  think  that  the  custody  of  the  mot 
be  said  to  be  either  improper  or  illegal,  8 
ployment  of  the  habeas  corpus.  The  rigl 
tody  and  services  of  his  child  are  founded 
of  supporting  and  maintaining  it ;  but  w 
and  discharged  by  the  mother,  both  pai 
natural  rights,  as  the  authors  of  its  being 
of  perfect  equality. 

While  all  will  agree  that  a  mother  of 
should  not  be  deprived  of  the  custody  of 
not  believe  that,  because  she  may  have  : 
bestow  the  necessary  care  and  attention, 
62*2]  *and  the  feelings  of  both  mother  i 
no  better  reason  than  that  it  is  the  sove 
to  do  so. 

The  New  York  court,  I  am  aware,  is  mc 
recent  English  decisions ;  but  there  is  vei 
mend  them  to  adoption  elsewhere.    In  th 
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neville,  5  East,  221,  the  court  of  king's  bench  re^ed  to  interfere  in 
behalf  of  a  mother,  from  whom  a  child  but  eight  months  old  and 
at  the  breast,  had  been  taken  by  violence  by  the  husband  ;  and  in 
Skinner's  case,  9  Moo^e,  278,  where  an  infant  child  was  kept  from 
its  mother,  under  the  control  of  her  husband  and  his  mistress,  with 
whom  he  was  living  in  open  adultery,  all  relief  was  denied.  In  the 
King  V.  Greenhill,  4  Adol.  &  BU.  624,  the  children  .were  in  the  cus- 
tody of  the  mother,  and  upon  the  application  of  the  father,  who  was 
living  in  adultery  with  another  woman,  were  ordered  to  be  de- 
livered over  to  him.  It  was  this  case  which  called  forth  the  elo- 
quent denunciations  of  Chancellor  Lyndhurst,  in  which  he  declared, 
that  in  the  then  state  of  the  law,  however  virtuous  and  amiable  the 
mother  might  be,  and  however  brutal  and  profligate  the  &ther 
might  be,  the  right  of  custody  would  nevertheless  belong  to  him ; 
and  which  led  Lord  Denman,  who,  as  chief  justice  of  the  king's 
bench,  had  concurred  in  the  decision,  in  a  speech  in  the  house  of 
lords,  to  declare  that  "  he  believed  there  was  not  one  judge  who  had 
not  felt  ashamed  of  the  state  of  the  law,  and  that  it  was  such  as  to 
render  it  odious  in  the  eyes  of  Jbhe  country."  The  evil  became  in- 
tolerable; and  parliament  finally  interfered,  and  passed  an  act  re- 
«toring  the  mother  to  her  natural  rights,  to  be  put  upon  an  equality 
with  her  husband,  in  relation  to  the  care  and  custody  of  her  chil- 
<iren,  within  the  age  of  nurture.  I  am  strongly  disposed  to  think 
that  the  learned  chief  justice  mistook  a  judicial  excrescence  upon 
the  law,  for  the  law  itself,  and  that  parliament  did  little  more  than 
restore  it  to  its  former  condition. 
The  judgment  must  be  afi&rmed. 


^Joseph  Bowrt  &  Sons  et  al.  v,  Odell  &  Brother  et  al.    [623 

A  lien  on  property,  subject  to  levy  on  execution,  was  not  obtained  by  filing  a 
bill,  under  the  act  of  February  25, 1848,  amendatory  of  the  chancery  prac- 
tice act  of  1831  (46  Ohio  L.  96) ;  therefore,  such  property,  when  not  in  the 
hands  of  a  receiver,  might  be  taken  on  the  executions  of  third  persons,  not* 
withstanding  the  pendency  of  such  a  bill. 

The  pendency  of  an  action  at  law.  was  indispensable  to  authorize  the  filing  of 
such  a  bilL 
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Beseryed  in  the  district  coart  of  Montg< 
The  bill,  which  was  filed  November  29 
iiomplainaDts  had,  on  that  day,  comroeDce< 
of  common  pleas  against  Odell  &  Brother, 
and  also  on  an  account  for  goods  sold,  etc. 
then  pending;  further,  that  Odell  &  Brothe 
of  their  stock  of  goods,  consisting  in  part  o; 
plainants,  with  intent  to  delay  and  hinder 
said  debt,  and  that  the  defendants  had  no  o 
bill  further  states  the  facts  upon  which  thei 
prays  that  the  said  Odell  &  Brother  mighi 
disposition  of  their  property,  credits,  or  ei 
the  security  of  complainants.  The  injunct 
court  of  common  pleas,  then  in  session.  ' 
the  29th  of  I^ovember,  and  served  the  san 
November,  the  defendants  filed  their  answe 
to  dissolve  the  injunction.  The  answers  adi 
charged  in  the  bill,  but  denied  that  they  -v 
their  stock  of  goods  to  hinder  or  delay  c( 
lection  of  their  debts ;  and  deny  that  they 
than  their  stock  of  goods,  and  averred  thi 
624]  bindery,  worth  6300,  and  *a  wagon  ai 
$400,  in  addition  to  their  stock  of  goods, 
about  $3,000.  On  the  16th  of  December, 
the  injunction  was  overruled.  At  the  san 
produced,  by  their  attorneys,  three  warran 
by  Odell  &  Brother,  to  confess  judgments,  s 
of  E.  O.  Goodman,  for  $864.56,  purporting 
September  20,  1848;  one  in  favor  of  Piirro 
and  one  in  favor  of  James  Odell,  Sen.,  for  f 
rants,  judgments  were  entered  against  the 
29th  of  December,  the  plaintiffs,  in  said  ju 
issued  thereon,  which  were  levied  upon  the  i 
and  wagon  and  horses  aforesaid.  These  w 
realizing  the  sum  of  $1,386. 

At  April  term,  1849,  complainants  obtai: 
claim  mentioned  in  the  bill,  in  the  action 
menced  thereon,  for  $271.91.  On  this  ex€ 
returned  by  the  sheriff,  "  no  goods,  chatte 
whereon  to  levy."  In  May,  1849,  complair 
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the  distribution  of  the  proceeds  of  the  sale  of  the  effects,  levied  on 
by  virtue  of  the  former  executions,  which,  after  argument,  th^p 
court  ovormlod.  At  the  August  term,  1849,  complainants  obtained 
a  rule,  calling  upon  the  defendants  to  show  cause  why  an  attach- 
ment should  not  issue  against  them  for  violating  the  injunction. 
Answers  having  been  filed,  the  rule  was  discharged.  On  the  2'Mh 
of  November,  1850,  complainants  filed  a  supplemental  bill,  making 
B.  O.  Goodman,  Parrott  &  Clegg,  and  James  Odell,  Sen.,  defendants, 
and  praying  a  decree  against  them  for  so  much  of  the  proceeds  of 
said  sale  as  will  satisfy  the  judgment  and  costs  recovered  against 
Odell  &  Brother.  The  defendants  demurred.  The  demurrer  was 
overruled,  and  the  defendants  answered. 

At  the  term  of  November,  1852,  the  court  entered  a  decree  in 
favor  of  the  complainants,  against  B.  O.  Goodman,  for  $188.26; 
♦against  James  Odell,  Sen.,  for  8109.25;  and  against  Parrott  &  [625 
Clegg,  for  8iJ5.20 — making  the  sum  found  to  be  due  to  the  complain- 
ants $339.91.  From  this  decree  the  defendants  appealed,  and  the 
district  court  reserved  the  case. 

Lowe  &  Forsyth,  for  complainants,  contended  that  the  injunction 
was  the  proper  remedy,  and  the  only  available  one  by  which  com- 
plainants might  secure  their  claim ;  that  complainants  had,  by  their 
bill,  acquired  an  equitable  lien  upon  the  goods  of  the  debtor,  which 
was  prior  to  the  lien  of  a  subsequent  judgment;  that  the  statute 
authorizes  the  issuing  of  an  injunction  to  restrain  the  defendant 
in  the  suit  at  law  from  disposing  of  his  property,  as  well  as  those 
having  his  property  in  custody.  Cited  vol.  5  Western  Law  Jour. 
467  ;  Gurney  t?.  Tannenwald,  18  Ohio,  481. 

£.  W.  Davis,  for  defendants,  advanced  the  following  proposi- 
tions: No  suit  was  pending  when  the  bill  was  filed,  the  action  at 
law  not  having  been  commenced  until  the  day  after  the  filing  of 
the  bill.  The  bill  is  defective,  in  not  setting  forth  sufficient 
grounds  for  the  injunction.  The  affidavit  is  insufficient.  The 
complainants  obtained  no  prior  lien  by  virtue  of  the  original  bill. 

Thurman,  C.  J.  As  the  goods  mentioned  in  the  bill  have  been 
sold  since  it  was  filed,  upon  the  executions  of  certain  of  the  de- 
fendants, the  bill  must  be  dismissed  for  want  of  a  subject  for  a 
decree  to  operate  upon,  unless  the  complainants,  by  filing  their 
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bill,  obtained  a  lien  preferable  to  tbose 
the  executions.  If  they  did,  they  had 
of  the  proceeds  of  the  sales,  and  are  e 
sum  due  them,  against  the  execution  c 
whole  proceeds,  the  proceeds  being  suf 
plainants'  claim. 

The  filing  of  a  creditor's  bill  and 
626]  *judgment  at  law,  under  the  16t 
practice  act  of  1831  (Swan's  Stat.,  old  e- 
express  terms  of  that  section  ;  and  evei 
vision  to  that  effect,  a  lien  would  th< 
probably,  by  the  known  rules  and  usa 
existence  of  such  a  lien  has  been  fre 
courts.  Douglas  v,  Huston  et  al.,  6  Ohi 
Zanesville  &  Maysville  Turnpike  Eoad  ( 

But  it  has  never  been  held,  so  far  as 
upon  property  subject  to  sale  upon  ex( 
filing  of  a  bill  under  the  15th  section 
amendatory  act  of  1848.     46  Ohio  L.  96 

Nor  are  we  able  to  perceive  any  suffi 
to  claim  such  a  lion.  It  finds  no  supp< 
of  chancery,  for,  independent  of  statute 
ing  is  unknown  to  those  courts.  A  1 
liable  to  legal  process,  and  subject  it  to 
is  now  a  well  known  equitable  remedy, 
have  been  questioned  ;  but  not  so  a  bill 
effects  until  a  judgment  can  be  obtaii 
statute  to  support  it;  Bayard  v.  Hoffn 
the  latter  is  the  mere  creature  of  the 
statute,  then,  we  find  no  provision  in  it 
the  present.  The  object  seems  to  hav( 
sition  of  property  until  a  judgment  cou 
cution  bo  levied  upon  it.  It  was  not  in 
execution  where  the  property  was  subj< 
not  intended  that  a  creditor,  by  filing 
should  be  able  to  tie  up  all  a  debtor's 
creditor  could  reach  it  during  the  per 
provision  would  be  extremely  perniciou 
<5ollusion  and  fraud. 

We  are  therefore  of  opinion  that  tl 
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their  bill,  obtained  no  lien  upon  the  goods  in  question ;  that  thejr 
*were  well  taken  upon  the  defendants'  execution,  and  the  [627 
execution  creditors  are  entitled  to  their  proceeds. 

It  may  be  well  to  remark,  in  order  to  guard  against  misapprehen- 
sion, that  we  express  no  opinion  upon  the  question,  whether  a  lien 
upon  equities,  or  choses  in  action  not  subject  to  execution  at  law, 
might  be  obtained  by  filing  a  bill  under  section  15  of  the  act  of 
1831,  or  the  act  of  1848.  Upon  such  a  bill  a  decree  might  be  taken, 
after  judgment  recovered,  subjecting  such  equities  or  choses  in  ac- 
tion, to  its  payment,  as  upon  a  bill  filed  under  section  16.  Gurney 
V.  Tannenwald,  18  Ohio,  486.  Consequently,  there  is  much  reason, 
in  such  a  case,  for  claiming  a  lien ;  but  as  the  question  is  not  before 
us,  we  do  not  decide  it. 

There  is  another  objection  equally  fatal  to  the  complainants'  case. 
Their  bill  was  filed  and  injunction  obtained  before  their  action  at 
law  was  commenced.  But  by  the  express  provisions  of  the  statute, 
the  pendency  of  an  action  is  indispensable  to  authorize  the^f^m^  of 
such  a  bill.  A  common-law  action  can  not  be  said  to  be  pending- 
before  mesne  process  is  issued,  and  there  is  nothing  in  the  proof* 
before  us  to  show  that  process,  in  the  complainants'  action  at  law, 
was  issued  before  November  29.  Their  bill  was  filed  and  injunc- 
tion allowed  November  28. 

It  being  unnecessary  to  decide  the  other  questions  argued  by 
counsel,  we  express  no  opinion  upon  them. 

BiU  dismissed. 


^BhUB  &  Morton  v.  The  Ohio  Life  Insurance  and  Trust    [638 

Company. 

The  courts  of  this  state,  in  a  proper  case,  haye  the  power  to  take  the  evidence 
given  by  the  plaintiff  from  the  jury,  and  order  a  peremptory  nonsuit 

Such  a  motion  involves  an  admission  of  all  the  facts  which  the*evidence  in  any 
deffree  tends  to  prove,  and  presents  only  a  question  of  law,  whether  each 
fact,  indispensable  to  the  right  of  action,  and  put  in  issue  by  the  pleadings, 
has  been  supported  by  some  evidence. 

If  it  has,  the  motion  must  be  denied ;  as  no  finding  of  &ct8  by  the  court,  or 
weighing  of  the  evidence,  is  permitted. 

Honey  paid  upon  a  mistake  of  facts,  and  without  consideration,  may,  as  a  gen* 
erid  rule,  be  recovered  back. 
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A  well-settled  exception  to  this  rule  occurs  w 
drawee  of  a  forged  bill  or  check,  to  a  hold 
the  money  can  not  be  returned  without  p 

The  exception  rests  upon  the  supposed  knowl 
signature,  and  the  negligence  imputed  to 
suflScient  inquiry  as  to  its  genuineness. 

But  this  exception  does  not  apply  when,  eitl 
tied  course  of  business  between  the  parti 
place  and  applicable  to  the  business  in  w 
holder  takes  upon  himself  the  duty  of  ex 
to  prevent  the  fraud,  and,  by  his  neglige 
tributed  to  induce  the  payee  to  act  upon 
vance  the  money  upon  it. 

Nor  does  it  apply  in  any  case  where  the  parti 
the  money  is  paid  upon  a  mistake  oC  fa< 
bound  to  inquire. 

In  a  case  of  money  paid  upon  a  forgery,  not 
governed  by  the  general  rule,  it  is  sufficie 
is  discovered. 

Error  to  the  Superior  Court  of  Cin^ 

The  original  action  was  one  of  assun 
629]  common  pleas  of  Hamilton  count; 
moved  to  the  Superior  Court  of  Cinci 
May  11,  1854.  The  declaration  is  fc 
money  paid,  money  lent,  and  money  fo 
stated.     The  plea  is  the  general  issue. 

On  the  14th  of  June,  1854,  at  a  specij 
held  by  the  Hon.  Bellamy  Storer,  the  ( 
jury.  When  the  plaintiffs  had  prod 
rested,  the  defendants  moved  for  a  noi 
was  granted.  Whereupon,  a  bill  of  e: 
evidence,  was  signed  by  the  judge  ar 
The  plaintiffs  filed  their  petition  in  er 
the  general  term  of  the  Superior  Cou 
for  error,  that  the  court,  at  special  U 
judgment  of  nonsuit.  The  Superior  Cc 
the  judgment  at  special  term.  To  rev< 
Ance,  the  present  petition  in  error  is  fi 

The  facts  sufficiently  appear  in  the  j 
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Fox,  French  dh  Pendleton,  and  Wcdker  &  Kebler,  for  plaintiff. 
Timothy  Walker  made  the  following  points,  and  cited  authorities 
below : 

I.  That  a  court  in  Ohio  can  not,  by  ordering  a  peremptory  non- 
suit, refuse  the  plaintiff  the  chance  of  a  verdict,  if  he  insists  upon 
it,  when  he  has  once  offered  evidence  bearing  upon  the  case.  3 
Black.  Com.  316,376;  3  Bouvier's  Inst.  530;  Elmore's  Lessee  v. 
Grimes,  1  Peters'  S.  C.  469 ;  De  Wolf  v.  Rabaud,  1  Peters,  476 ;  Crane 
V.  Lessee  of  Mon*is,  6  lb.  598 ;  Foote  v.  Silsby,  1  Blatchford,  445 ; 
Silsby  V.  Foote,  14  Howard,  218 ;  Irving  v.  Taggart,  1  Serg.  &  Kawle, 
360;  Girard  v.  Gettig,  2  Binney,234;  Mitchell  v.  New  England  Ins. 
€o.,  6  Pick.  117 ;  French  v.  Smith,  4  Vt.  363 ;  Smith  v.  Crane,  12 
lb.  487 ;  Hunt  v.  Stewart,  7  Alabama,-  525 ;  Martin  v.  Webb,  5  Pike, 
72;  *St.  Louis  Ins.  Co.  v.  Soulard,  8  Missouri,  665 ;  Wells  v.  [630 
Gaty,  8  lb.  681 ;  Davis  v.  Hoxey,  1  Scammon,  406 ;  Booe  v.  Davis, 
5  Blackf  115  ;  Coxe  v.  Field,  1  Green,  215  ;  Bartow  v.  Brands,  3  lb. 
248 ;  Foster  t?.  Dixfield,  6  Shepley,  380 ;  Sandford  r.  Emery,  2 
Greenl.  5  ;  Pratt  v.  Hull,  13  Johns.  334 ;  Thompson  v.  Dickinson, 
12  Barbour,  108;  Scruggs  v.  Brackin,  4  Yerger,  528;  Thweat  r. 
Finch,  1  Wash.  Va.  114;  Brown  v.  Frost,  2  Bay,  126;  Sliphen  v. 
Fisher,  11  Ohio,  299 ;  Powell  v.  Janes,  12  lb.  35. 

II.  That  the  evidence  given  established  the  following  proposi- 
tions: 

1.  Tfiat  the  purchase  of  these  checks,  in  the  manner  before  stated, 
'was  not  only  a  departure  from  the  general  usage  of  banks,  but 
from  the  usage  of  that  particular  bank,  and  from  all  rules  of  pru- 
dence. 

2.  That  independently  of  any  usage,  there  was  gross  negligence, 
amounting  to  recklessness,  in  making  so  large  a  negotiation  with- 
out any  inquiry  as  to  the  genuineness  of  the  checks,  or  the  right  of 
the  stranger  to  them. 

3.  That  if  either  of  these  checks  had  been  presented  by  this 
^stranger,  at  the  counter  of  the  bank  upon  which  it  was  drawn,  it 
would  not  have  been  paid. 

4.  That  the  usage  of  bankers,  to  receive yrom  their  depositors  checks 
taken  by  them  on  other  banks,  is  merely  an  accommodation  to  them, 
as  customerSf  and  in  no  way  analogous  to  the  purchasing  of  such 
•checks  from  a  stranger. 

Therefore  the  plaintiff  ought  to  recover  upon  either  one  of  these^ 
.groondB : 

527 


Digiti 


zed  by  Google 


SQPEElk 


Ellis  t  Morto 
)  loss  was  occasio 

)re  was  a  total  fai 
)  money  was  paid 
ferred  to  and  com 
lorities :  Gill  v.  ( 
82  ;  Crook  v.  Jac 
ckhouse  v.  Harri 
8 ;  Goodman  v.  B 
870;  Etterr.  Eic 
i ;  Levy  v.  Bank 
er  Bank  v.  Salem 
ria,  10  Wheat.  33 
cs'  Bank,  10  Vt. 
;  Bank  of  Comn 
V.  Merchants'  Ba 
ce  V.  Neale,  3  Bui 
7.  Hatfield,  2  Johr 

flench  &  Pendelton 
it  the  court  had  n 
I  direct  a  nonsuit, 
the  court  had  sue 
y  to  support  the  j 
b  in  this  case,  bec< 
sustain  the  action 
jlaimed  the  evider 
bankers  in  Cine 
y  individuals  on  < 
ers,  presenting  th 
;ing  the  amount  of 
be  examined  at  t 
tfter  bank  hours ; 
9  or  warranty  thi 
iuine,  and,  therefc 
^presentation  had 
;  genuine.  4  Com 
at  although  they  a 
lat  the  drawee  of 
t,  to  know  the  hai 
^28 


Digiti 


zed  by  Google 


DBOBMBBE  TEEM,  1855.  63^ 

Ellis  &  Morton  v.  Ohio  Life  Ins.  &  Trust  Co. 

had  an  opportunity  to  examine  the  handwriting,  yet  the  rule  did 
not  apply  to  cases  where  a  draft  was  paid  without  an  opportunity 
of  seeing  the  signature ;  nor  did  it  apply  to  the  present  case,  where, 
by  the  usual  mode  of  dealing  between  bankers,  the  signatures  to 
the  checks  are  not  expected  to  be  examined  at  the  tipie  they  are 
paid,  but,  on  account  of  facilitating  business,  the  payment  is  made 
with  an  understanding  that  a  subsequent  examination  may  be  made. 
Counsel  cited  the  following  authority  to  sustain  his  view :  4  Com- 
stock,  147;  10  Bng.  Com.  L.  143;  44  lb.  641. 

lY.  That  plaintiffs  claimed  that  the  right  of  the  plaintiffe  to  recover 
in  this  case,  depended  upon  the  question  of  negligence.  As  a  gen- 
eral rule,  where  money  is  paid  by  mistake,  it  may  be  recovered 
back.  But  if  the  party  paying  back  were  guilty  of  negligence  in 
paying  the  money,  and  that  negligence  had  been  the  cause  of  los» 
to  the  party  receiving  it,  the  money  could  not  be  recovered  back. 
If,  on  the  contrary,  the  party  receiving  the  money  had,  in  the  pur- 
chase of  the  check  (as  in  this  instance),  acted  negligently  in  pur- 
chasing from  a  stranger,  and  this  negligence  had  tended  to  the 
injury  of  the  plaintiff,  the  defendants  must  refund  the  amount 
received ;  that,  in  facf,  most  of  the  cases  of  forged  instruments  de- 
ponded  upon  the  question  of  negligence.  They  claimed  that  the  • 
defendant  was  guilty  of  negligence,  in  purchasing  from  a  stranger 
without  inquiry  into  his  character,  or  without  crossing  the  street 
and  presenting  the  check  to  Bllis  &  Morton,  to  know  whether  it 
was  good ;  that,  if  they  had  taken  this  precaution,  the  forgery 
would  have  been  discovered  and  loss  prevented.  The  negligence 
of  the  defendants,  therefore,  caused  the  loss.  10  Wheaton,  333 ;  1 
Hill,  290;  17  Mass.  42. 

V.  That  notice  of  the  fact  of  the  check  being  forged  was  unneces- 
sary in  this  case  in  order  to  enable  the  plaintiffs  to  recover  back  the 
money  paid,  because  there  was  no  party  on  the  check  to  whom  the 
defendants  could  have  resorted  for  payment,  even  if  *notice  [633 
had  been  given  on  the  same  day;  and  in  all  such  cases  the  plaintiff 
is  not  required  to  give  notice.  But  all  the  law  requires  is  a  notice 
as  soon  as  the  forgery  is  discovered,  which  was  given  in  this  case : 
citing  4  Comstock,  151;  3  Mass.  74;  10  Bng.  Com.  L.  140;  9  Barn. 
&  Cress.  902 ;  6  Taunt.  80;  17  Bng.  Com.  L.  519. 

Worthingtan  dh  Matthews,  made  the  following  points  for  the  de^ 

fendants : 
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exceptions  from  the  common  rale,  suppose  the  interposition  of  the 
court.  This  is  essential  to  the  appeal.  The  case  before  ns  shows 
no  such  interposition.  The  common  rule  does  not  allow  an  appeal 
from  a  voluntary  nonsuit."     6  Ohio,  496. 

VII.  Section  96  of  the  practice  act  of  1831,  was  intended  to  al- 
low an  appeal  as  in  other  cases,  where  the  court  decided  a  nonsuit, 
by  reason  of  irrelevancy,  etc.,  but  in  no  other  case.  It  was  intro- 
duced into  our  system  by  the  judiciary  act  of  1813,  and  has  been 
since  continued.  Without  it,  no  appeal  would  lie  upon  a  nonsuit  at 
law.    In  chancery  the  statute  is  different.    9  Ohio,  192. 

VIII.  The  court  never  hesitates  to  arrest  a  trial,  at  any  stage  of 
the  proceedings,  when  it  is  discovered,  if  a  verdict  be  taken,  the 
judgment  must  be  arrested.  Any  other  course  would  be  a  useless 
delay  of  time,  which  the  technical  forms  of  proceeding  should  not 
*be  suffered  to  produce  unless  in  very  special  cases.  11  [635 
Ohio,  302. 

IX.  Whenever  it  appears,  in  the  progress  of  a  trial,  that  the 
plaintiff  is  not  entitled  to  maintain  his  action,  the  court  may  inter- 
pose and  direct  a  nonsuit,  although  the  same  objection  appears  upon 
the  face  of  the  declaration,  and  might  have  been  made  on  demur- 
rer, etc.  This  was  a  case  where  the  court,  on  motion,  arrested  the 
testimony  firom  the  jury  and  directed  a  nonsuit ;  because  a  justice 
of  the  peace  had  no  jurisdiction  over  a  constable  for  a  false  return 
on  mesne  process.  This  was  an  objection  to  the  declaration.  12 
Ohio,  41 ;  1  Camp.  256. 

X.  A  nonsuit  will  not  be  set  aside,  though  improperly  directed, 
unless  a  verdict  in  favor  of  the  plaintiff  will  lay  the  foundation  for 
A  legal  judgment.  In  this  case  a  deed  was  ruled  out  and  a  nonsuit 
ordered.  The  cases  in  11  Ohio,  302,  and  12  Ohio,  41,  are  cited  and 
Affirmed.     14  Ohio,  606. 

XI.  In  the  case  of  Showers  t;.  Emery's  lessee,  a  nonsuit  had  been 
granted  and  judgment.  On  a  writ  of  error  it  was  reversed,  because 
the  evidence  adduced  tended  to  prove  the  plaintiff's  claim.  The 
oonrt  said  even  the  presumpticm  of  a  fiact  must  be  left  to  a  jury, 
And  the  court  can  not  compel  the  plaintiff  to  become  nonsuited. 
16  Ohio,  296.    See  also,  in  Warring  v.  Martin,  Wright,  880. 

XII.  The  Supreme  Court  will  not  reverse  the  judgment  of  the 
court  of  common  pleas  for  error  in  refiismg  to  grant  a  nonsuit,  un- 
less the  bill  of  exceptions  discloses  all  -the  testimony  whi<ih  was  be- 
ibre  the  eonrt  on  the  motion  for  a  nonsuit.    A  reversing  court  never 
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the  nature  and  effect  or  weight  of  the  testimony  should  have  been 
*lefb  to  the  jury.  It  is  in  such  cases  the  plaintiff  has  the  [637 
Tight  by  law  to  a  trial  by.  a  jury.  16  Ohio,  296;  Wright,  380;  6 
Peck,  117  ;  12  Barb.  108;  1  Wash.  (Vir.)  114 ;  2  Bay,  126;  13  Johns. 
^34 ;  4  Cush.  416 ;  5  Gush.  67 ;  14  Penn.  St.  (2  Harris)  197 ;  2 
Hen.  Black.  205. 

XIX.  When  there  is  no  dispute  about  the  facts  proved,  no  testi- 
anony  to  be  weighed,  and  the  facte  proved  fall  short  of  the  legal 
proposition  upon  which  the  plaintiff  seeks  to  maintain  his  issue, 
or,  in  other  words,  when  there  is  a  defect  in  the  testimony,  the 
<jourt  will  nonsuit  him.  There  is  no  testimony  tending  to  sustain 
aU  the  facts,  or  some  one  fact  necessary  to  the  issue.  13  Johns. 
334;  12  lb.  298;  1  McLean,  309;  4  Cush.  414;  17  Mass.  33;  14 
Barb.  585;  13  lb.  9;  10  lb.  663;  3  Hill,  287;  7  lb.  529;  21  Wend. 
^23 ;  17  Ohio,  42,  43. 

The  latter  case  is  very  conclusive.  It  was  an  action  against  an 
indorser,  where  no  demand  of  payment  was  proven,  and  a  nonsuit 
-ordered.  The  court  held — "  the  indorser  acknowledged  notice  of 
non-payment,  but  there  was  no  evidence  of  demand  of  payment. 
There  was  no  sufficient  evidence  then  to  take  the  case  to  the  jury, 
either  upon  the  special  counts  or  general  counte."     So  the  case  in 

1  McLean,  309. 

XX.  When  the  defendant  offers  testimony  in  defense,  he  waives 
ills  nonsuit  righte.  32  Maine,  576;  14  Mass.  154;  5  Gush.  67. 
Otherwise  in  New  York.  10  Barb.  663;  3  Hill,  287;  7  To.  529; 
Bee  also  6  Barn.  &  Cress.  225,  or  13  Bng.  0.  L.  152;  11  Ohio,  302; 
12  lb.  41 ;  14  lb.  606. 

XXI.  It  is  enough  to  warrant  a  nonsuit,  that  the  clear  weight 
;and  effect  of  the  defensive  testimony  is  against  the  plaintiff. 
Wherever  the  case  is  so  clear  the  court  would  grant  a  new  trial  if 
A  verdict  be  for  the  plaintiff,  it  may  order  a  nonsuit,  and  when  so 
ordered,  a  new  trial  will  not  be  granted.  10  Barb.  663;  *3  [638 
Hill,  287  ;  7  lb.  659 ;  23  Wend.  480 ;  21  lb.  109;  14  lb.  146;  6  lb. 
436;  1  lb.  376,  379 ;  6  Barn.  &  Cress.  225 ;  1  Iowa  (Greene),  259  : 

2  lb.  205. 

XXII.  On  a  motion  for  a  nonsuit  the  court  takes  into  consider- 
ation the  whole  testimony  of  the  plaintiff,  whether  given  on  cross- 
examination  or  in  chief.  30  iMaine  (17  Shep.),  58 ;  5  Dana  (Ky.), 
419;  3  Marsh.  (Ky.)  277;  21  Maine  (9  Shep.),  256. 

XXIII.  A  demurrer  to  evidence  involves  the  admission  by  the 
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Dt  of  every  fact  claimed  to  be  sustained  by  the  plaintiff's 
,  otherwise  he  can  not  be  compelled  to  join  in  the  de- 
lor  can  the  case  be  withdrawn  from  the  jury;  but  ad- 
all  the  facts  claimed  to  be  established  by  the  evidence, 
nothing  for  the  jury  to  find,  and  the  court  will  apply  the  I 

tie  facts  admitted  and  render  judgment     2  Hen.  Black.  ' 

;  1  Doug.  119;  11  Wheat.  171,  320;  or  6  Con.  Pet.  261,  | 

Peck,  135;  3  Phil.  Ev.  (C.  &  H.  Notes)  796;    3  Pet. 

.  If  the  party  against  whom  the  demurrer  is  offered,  join 
>murrer,  neglecting  to  insist  on  the  admissions  he  claims, 
i  will  draw  from  the  testimony  what  the  jury  might  have 
r  it  leave  the  facts  not  unsettled.  3  Phil.  Ev.  (C.  &  H. 
6 ;  12  Wheat.  383,  389 ;  6  Con.  Pet.  546,  328. 
Whether  evidence  be  admissible  or  not,  relevant  or  not, 
isive  or  not,  to  support  the  issue,  must  be  for  the  court  to 
le.  The  legality  of  evidence  is  a  matter  of  law  and  for 
/  to  settle.  The  effect  of  legal  testimony  admissible  to  a 
it  be  for  the  jury  to  ascertain.  But  before  evidence  can 
ury  the  court  must  act  upon  its  competency  or  tendency 
rt  the  issue.  1  Greenl.  Ev.,  sec.  2  ;  2  Pet.  44,  133,  148. 
I.  Was  the  power  properly  exercised  in  this  case  f 
ere  an  act  is  done,  or  contract  made,  under  an  injurious 
or  ignorance  of  a  material  fact,  it  is  voidable.  This  rule 
lited  to  cases  of  fraudulent  concealment  and  suppression, 
nds  to  cases  of  innocent  misapprehension  and  mistake. 
aJ^e  or  ignorance  must  be  an  essential  and  efficient  cause, 
I  circumstance.  Story  on  Contracts,  sec.  409, 411 ;  9  Peck, 
[ees.&  Welsh.  54;  11  Conn.  143;  2  Sumner,  387,  394;  a 
}0;  1  Story  Eq.  Jur.,  sec.  140,  141 ;  2  Kent  Com.  490,  491. 
was  formerly  held  that  any  mistake  or  ignorance,  which 
Y  the  exercise  of  reasonable  diligence,  be  obviated,  would 
icient  to  avoid  a  contract ;  but  now  a  plain  and  palpable 
[)r  ignorance  will  entitle  the  mistaken  or  ignorant  party  to 
less  he  be  put  directly  upon  inquiry;  and  then  it  must  be 
lould  not  be  found  out  by  due  diligence.  But  no  relief  will 
where  the  means  of  information  are  open  or  closed  to  both 
1  Story  on  Contracts,  sec.  410 ;  1  Story  Eq.  Jur.,  sees. 
150,  151;  2  Kent  Com.  484;  1  Ohio,  450;  3  Story,  181^ 
581,  607 ;  20  Wend.  174 ;  8  Cowen,  195 ;  9  Mees.  &  Welsh. 
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64;  43  Eng.  C.  L.  16,  or  4  Man.  &  Grang.  11 ;  2  Bast,  469 ;  13  Eng. 
C.  L.  293,  or  6  Bam.  &  Cress.  671. 

in.  Anything  that  puts  you  upon  inquiry  is  notice  in  the  law. 
The  presentation  to  a  banker  of  a  bill  drawn  by  his  correspondent, 
puts  him  upon  inquiry  at  once  as  to  the  genuineness  of  his  signa- 
ture, and  is  notice.  8  Barb.  521 ;  1  Gall.  41 ;  7  Conn.  324;  18  lb. 
108;  16  Ohio,  83,  415. 

IV.  There  are  exceptions  to  these  rules : 

1.  Where  the  party  making  the  mistake  willfully  assumes  the 
fact,  or  declines  to  examine  into  it  when  his  attention  is  ci^led  to 
it.    Story  on  Contracts,  sec.  411 ;  9  Mees.  &  Welsh.  54. 

*2.  When  the  mistake  or  ignorance  relates  to  matters  which  [640 
the  party  is  bound  by  law  imperatively  to  know,  unless  fraud  or 
imposition  were  directly  practiced  upon  him.  This  exception  ap- 
plies solely  to  cases  where  public  policy  requires  the  party  mistaken 
to  bear  the  consequences  of  his  mistake,  and  when  the  other  party 
is  not  in  fault ;  such  as  the  payment  of  bank-notes  or  bank-checks 
under  a  mistake.  Story  on  Contracts,  sec.  411;  4  Ball.  234;  10 
Wheat.  333;  17  Mass.  33. 

3.  So,  also,  if  a  banker  receive  in  payment  his  own  notes,  that 
prove  to  be  counterfeit,  because  he  is  bound  to  know  his  own  notes 
on  presentation.  Story  on  Contracts,  sec.  411;  10  Wheat.  333;  17 
Mass.  33. 

4.  So,  also,  if  a  banker  pay  a  counterfeit  bill  or  check  drawn  on 
him,  it  is  an  admission  of  the  genuineness  of  the  signatures  of  the 
drawers ;  the  law  binds  him  not  only  to  know  his  own  signature, 
but  also  the  signatures  of  his  correspondents.  10  Vt.  141 ;  4  Com- 
stock,  147  ;  3  lb.  230,  236;  1  Hill,  287,  290 ;  10  Wheat.  333 ;  4  Ball. 
234;  Story  on  Contracts,  sec.  411;  Story  on  Bills,  sees.  262,  263; 
lb.,  sees.  450,  451,  note  2;  lb.,  sec.  411}  42  Eng.  C.  L.  634,  or  2 
Adol.  &  Ell.  204;  10  Eng.  C.  L.  140,  or  3  Barn.  &  Cress.  428;  17 
Eng.  C.  L.  577,  or  9  Bam.  &  Cress.  902;  1  Eng.  C.  L.  312,  or  6 
Taunt.  76;  1  W.  Black.  390;  3  Bur.  1354;  1  Strange,  548;  2  lb. 
946,  1051 ;  1  D.  &  E.  655 ;  3  Esp.  60;  4  M.  &  Selw.  15 ;  4  Esp.  226 ; 
12  Eng.  C.  L.  368,  or  5  Bam.  &  Cress.  750 ;  2  Johns.  462;  17  Mass. 
33,  42 ;  6  lb.  182 ;  10  M.  &  W.  147. 

5.  But  where  he  who  takes  a  forged  bill,  note,  or  check,  is  not  a 
party  to  it,  the  rule  is  totally  different;  the  law  then  does  not  re- 
quire him  to  know  the  signatures  thereto.  Story  on  Contracts,  sec. 
411 ;  Story  on  Bills,  sees.  Ill,  225,  262,  263,  413,  451 ;  5  Taunts 
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4Boon  as  there  is  an  opportuDity,  and  return  them  immediately. 
This  applies  to  all  cases,  and  especially  to  one's  own  notes  received 
with  a  reservation  to  return  if  not  good  on  examination.  Story 
on  Contracts,  sec.  411,  note  2;  10  Wheat.  333 ;  17  Mass.  33;  6  lb. 
182  ;  2  Johns.  455 ;  3  Taunt.  488  ;  1  Eng.  C.  L.  166. 

XT.  The  drawee  of  a  forged  check  by  him  paid,  can  not  recover 
the  amount  back  from  the  holder  of  the  check  upon  the  ground  of 
failure  or  insufficiency  of  consideration,  if  the  holder  had  ac- 
quired the  check  in  good  faith  and  for  value  received.  42  Eng.  C. 
L.  684;:^  Adol.  &E11.  196. 

XII.  The  holder  of  a  bill  or  bank  check  fraudulently,  feloniously, 
or  without  consideration  obtained  and  put  in  circulation,  must 
have  acquired  it  in  good  faith  for  a  full  and  fair  consideration,  ia 
the  usual  course  of  business,  without  notice  of  the  defect  or  infirm- 
ity in  the  title.  16  Barb,  560 ;  4  Esp.  56;  3  Corastock,  236 ;  4  lb. 
147  ;  1  Hill,  287  ;  10  Eng.  C.  L.  143, 154 ;  12  lb.  121,  95,  142  ;  14  lb. 
330 ;  19  lb.  201 ;  27  lb.  234,  276 ;  31  lb.  212 ;  37  lb.  235  ;  41  lb. 
645 ;  42  lb.  634  ;  10  Vermont,  141. 

XIII.  He  must  have  acquired  the  title  in  gOod  faith. 

1.  It  was  first  held  he  must  acquire  the  title  without  collusion  or 
mala  fides.  1  Bur.  452;  4  Bur.  &  Est.  30;  4  lb.  315;  1  Ld.  Eay. 
738 ;  3  Bur.  1355,  1524 ;  2  Doug.  634,  640  ;  4  Esp.  56. 

*2.  It  was  next  held,  if  he  acquired  title  under  such  cir-  [64^ 
•cumstances  as  would  excite  the  suspicion  of  a  prudent  or  careful 
man  without  due  caution,  although  he  gave  value  for  it,  he  could 
not  hold  it.  3  Barn.  &  Cress.  466 ;  4  lb.  330 ;  2  Car.  &  Payne,  215 ; 
lb.  261 ;  6  Bing.  677 ;  16  Barb.  550 ;  3  Car.  &  Payne,  325 ;  2  lb. 
11;  lb.  314;  10  Eng.  C.  L.  154,  347;  12  lb.  95,  121;  19  lb.  201; 
14  lb.  330;  12  lb.  5,  142. 

3.  It  was  next  held,  if  he  acquire  title  through  gross  negligence, 
iie  could  not  hold  it;  otherwise  he  could.  5  Barn.  &  Cress.  909, 
1098 ;  16  Barb.  550 ;  27  Eng.  C.  L.  234,  276. 

4.  Finally,  it  was  held  that  gross  negligence  might  be  evidence 
of  mala  fides,  but  it  was  not  the  same  thing,  and  if  he  acquired  titlo 
without  mala  fides,  or  collusion  with  the  fraud,  etc.,  he  could  hold 
the  same.  4  Adol.  &  Ellis,  870,  or  31  Eng.  C.  L.  212 ;  10  Adol.  & 
Ellis,  784,  or  37  Eng.  C.  L.  252 ;  1  Adol.  &  Ellis  N.  S.  489,  or  41 
Eng.  C.  L.  645 ;  16  Bark.  550 ;  Story  on  Bills,  sees.  194,  416 ;  Story 
on  Notes,  sec.  197. 

XIV.  He  must  acquire  the  title  not  only  in  good  faith,  but  upon 
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m  foil  and  fair  consideration  paid.  16  Barb.  550;  12  lb.  410;  5 
Johns.  Gh.  54;  16  Mass.  428;  1  Burr.  452;  4  Esp.  56;  31  Eng.  C. 
li.  212 ;  37  lb.  232 ;  20  Pick.  545. 

XV.  The  title  must  also  be  acquired  in  the  due  course  of  busi- 
ness. 16  Barb.  552 ;  20  Peck,  545 ;  5  Johns.  Gh.  54 ;  10  Bing.  243 ; 
25  Eng.  G.  li.  116 ;  20  Johns.  651. 

XVI.  The  title  must  also  be  acquired  without  notice  of  any  de- 
fect or  infirmity  of  title  in  him  who  transfers  it.  This  principle  is 
elementary.     16  Barb.  553. 

XVII.  The  negligence,  though  gross,  of  the  holder  of  a  bank- 
eheck  in  its  acquisition,  confers  no  immunity  upon  the  payer  when 
644]      ^presented  for  payment.    25  Eng.  G.  L.  116 ;  10  Bing.  243. 

XVIII.  The  usages  of  business  alone  between  the  parties  control 
their  transactions,  and  not  the  usages  of  third  parties,  or  the  usages 
of  either  with  others.    4  Esp.  56 ;  7  Gush.  423. 

XIX.  A  general  or  special  custom,  to  be  obligatory,  must  be 
ancient,  uniform,  certain,  reasonable,  consistent,  compulsory,  and 
peaceably  acquiesced  in.  But  it  does  not  control  a  written  con- 
tract, nor  vary  a  general  rule  of  law.  Wright,  572 ;  1  Ohio,  252 ; 
19  lb.  343;  16  lb.  426,  515;  7  Gush.  417;  2  Sumner,  377 ;  1  Pet 
33 ;  15  Howard,  545  ;  13  Penn.  33 ;  1  Selden,  159. 

Kanney,  J.  We  can  not  consider  it  necessary  to  enter  at  much 
length  upon  an  examination  of  the  power  of  the  courts  of  this 
state  to  order  a  peremptory  nonsuit.  If  any  question  can  be  said 
to  be  settled,  this  must  be  so  regarded.  There  is  reason  to  believe 
that  the  power  has  been  constantly  exercised  since  the  first  organi- 
zation of  the  state  government;  and  it  is  certain  that,  since  1813^ 
the  power  has  been  expressly  and  repeatedly  recognized  by  the  leg- 
islature. From  that  time  to  this,  by  numerous  statutory  provis- 
ions, the  party  against  whom  such  a  judgment  has  been  given  has 
been  secured  in  the  right  to  appeal,  or  to  except  to  the  order  of  the 
court,  and  to  review  it  on  error. 

In  the  multitude  of  cases  that  have  in  this  manner  found  their 
way  to  the  Supreme  Gourt,  no  doubt  has  been  expressed,  either  fi*om 
the  bench  or  at  the  bar,  of  the  existence  of  the  power,  although 
the  propriety  of  its  exercise,  in  particular  cases,  has  often  been  ob- 
stinately contested.  It  is  true  that  these  enactments  have  not,  in 
terms  conferred  the  power;  but  they  ftirnish  unmistakable  evidence 
that  the  legislature  was  well  advised  of  the  course  of  decision  upon 
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the  subject,  and  intended  it  to  continue  with  the  proper  safeguards, 
against  abuse.  In  view  of  this  ^uninterrupted  practice  of  [645^ 
courts,  sanctioned  and  regulated  by  the  legislative  department  for 
half  a  century,  it  can  matter  but  little  what  may  have  been  the 
course  of  decision  in  other  states,  or  in  the  federal  courts.  If  there 
is  anything  eminently  and  exclusively  our  own,  it  is  our  system  of 
legal  procedure ;  and  while  an  enlightened  policy  would  require  us 
to  consult  other  systems  when  constructing  one  for  ourselves,  they 
ought  never  to  be  received  to  prevent  the  application  of  rules  and 
principles  which  we  have  deliberately  adopted  and  applied  for  such 
a  length  of  time  as  to  give  them  general  notoriety.  If  it  was  nec- 
essary, however,  it  would  not  be  difficult  to  show  that  our  decisions^ 
have  rather  limited  than  extended  the  power  exercised  by  the  courts 
of  such  of  the  old  states  as  were,  for  obvious  reasons,  most  influen- 
tial in  giving  character  to  our  system  of  law  and  legal  procedure- 
And  if  we  have  somewhat  enlarged  the  practice  of  ordering  invol- 
untary nonsuits,  as  compared  with  the  English  courts  and  those  of 
other  states  of  the  Union,  it  has  been  done,  as  a  matter  of  practical 
convenience,  by  substituting  this  mode  of  proceeding  for  the  de- 
murrer to  evidence,  in  iull  operation  with  them,  thereby  referring 
the  rights  of  the  parties  to  the  same  principles  of  adjudication  and 
attaining  the  same  end,  Ikit  in  a  manner  much  less  embarrassed 
with  technical  formality,  and  in  its  effect  much  more  favorable  to 
the  plaintiff,  against  whom  the  power  ^is  exercised. 

There  is  still  less  difficulty  in  defending  the  exercise  of  this  power 
from  the  imputation  of  being  an  encroachment  upon  the  constitu- 
tional right  of  trial  by  jury.  The  law  of  every  case,  in  whatever 
form  presented,  belongs  to  the  court ;  and  it  is  not  only  the  right  of 
the  judge,  but  his  solemn  duty,  to  decide  and  apply  it.  He  must  de- 
termine the  legal  requisites  to  the  right  of  action,  and  the  admissi- 
bility of  the  evidence  offered  to  sustain  it.  When  all  the  evidence 
offered  by  the  plaintiff  has  been  given,  and  a  motion  for  a  nonsuit 
is  interposed,  a  question  of  law  is  presented,  whether  the  evidence 
before  the  jury  tends  to  prove  all  the  facts  involved  in  the  right  of 
action  and  put  in  issue  by  the  pleadings.  *In  deciding  this  [646 
question,  no  finding  of  facts  by  the  court  is  required,  and  no  weigh- 
ing of  the  evidence  is  permitted.  All  that  the  evidence  in  any  de- 
gree tends  to  prove,  must  be  received  as  fully  proved ;  every  fact 
that  the  evidence,  and  all  reasonable  inferences  from  it,  conduces  to» 
establish,  must  be  taken  as  fully  established. 
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The  motion  involves  not  only 
-evidence,  but  the  existence  of  all  i 
duces  to  prove.  It  thus  concedes 
the  jury  could  possibly  find  in  his 
question  whether,  as  a  matter  of  h 
■"[■'■  right  of  action  has  been  supporte 
^  no  matter  how  slight  it  may  have 

!^  ^         because  it  is  the  right  of  the  pa 
ficiency  of  his  evidence  passed  up 
he  can  not  be  deprived,  and  inv 
^•^'/  which,  without  his  consent,  the  c 

§^\,'  be  has  given  no  evidence  to  establ 

^^  / '  does  not  permit  a  recovery,  he  ha 

£t<  and  the  determination  of  the  cour 

J;,^; ,  sential  element  in  the  right  of  act 

'Jt: «  It  follows,  from  the  views  we  ha 

y^'j  cur  in  the  position  assumed  in  arg 

A-  ^ew  York  cases,  that  a  nonsuit  : 

i(^'  weight  of  the  testimony  is  again 

j:)      ^  much  plausibilty,  that  if  the  weig 

g  V  as  that  the  court  would  grant  a  r 

^^-  for  the  plaintiff,  he  can  not  be  injc 

]m^'  jury  in  the  first  instance,  instead  ( 

'V,^  ing,  after  they  have  impro^rly 

'"J  \  -from  the  fact  that  such  a  practice 

t"  ^y  t^®  court  which  the  constituti 

tf^l  -Gi?]     the  jury,  in  the  very  cas« 

c; .  have  good  cause  to  complain  of  in 

;JV'  ^ourt,  and  charges  him  with  the  < 

l^'r  court,  and,  ordinarily,  exacts  th< 

I'v:'  would  also  have  deprived  the  plai 

^  ^  of  the  practice  act  of  1831,  limiting 

ing  new  trials,  to  not  more  than  t 
In  fact,  the  two  proceedings  ha^ 
reviews  the  evidence,  but  not  unti 
been  discharged,  and  then  only 
whether  the  cause  should  be  subm 
takes  the  evidence  from  the  jury, 
of  the  case.  This  can  only  be  d 
that  the  party  has  attempted  to  j 
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ating  the  neceseity  for  a  jury  to  find  it  bo,  the  law  still  diflposes  of 
the  case  against  the  plaintiff,  because  some  fact,  material  to  his- 
right  of  action,  is  unsupported  by  any  evidence.  So  long  as  there 
is  evidence  tending  to  prove  the  whole  issue,  there  can  be  no  sub- 
stitution of  the  court,  for  the  jury,  to  pass  upon  it  j  and  the  party 
can  not  be  deprived  of  the  right  to  demand  a  verdict,  without  a 
substantial  denial  of  the  right  of  a  jury  trial.  22  Pick.  7;  17 
Mass.   249  J  14  Penn.  St.  275. 

Our  conclusions  upon  this  subject  can  not  be  better  stated  than 
in  the  clear  and  explicit  language  of  one  of  the  learned  judges  in 
the  court  below:  "Wherever  there  is  any  evidence,  however 
slight,  tending  to  prove  the  facts  essential  to  make  out  a  case  for 
the  plaintiff,  a  nonsuit  can  not  be  properly  ordered :  it  is  in  no 
case  a  question  as  to  the  weight,  bat  as  to  the  relevancy  of  the 
testimony.  If  the  testimony  tends  to  prove  a  prima  facie  case 
for  the  plaintiff,  a  nonsuit  can  not  be  properly  ordered.  Nor  can 
facts  tending  to  prove  a  defense  on  the  part  of  the  defendant,, 
though  proceeding  from  witnesses  introduced  by  the  plaintiff,  bo> 
considered  on  a  motion  to  nonsuit.  If  the  defendant  wishes  to 
set  up  any  such  facts,  he  must  resort  to  the  jury  to  have  them  es- 
tablished." 

*2.  Having  settled  the  principles  by  which  our  inquiries  [648 
are  to  be  guided,  we  are  now  prepared  to  ask  the  question  :  Were 
the  plaintiffs  properly  nonsuited  in  the  present  case  ?  An  answer 
to  this  question  demands  a  careful  attention  to  the  evidence  con- 
tained in  the  bill  of  exceptions,  and  a  settling  of  the  state  of  facts 
that  it  conduced  to  prove,  and  then  the  legal  principles  applicable 
to  such  a  state  of  facts. 

There  has  been,  and  can  be,  no  dispute  that  the  money,  for 
which  this  action  was  brought,  was  paid  by  the  plaintiffs,  and  re- 
ceived by  the  defendants,  on  a  check  for  $7,500,  purporting  to  be. 
drawn  upon  the  plaintiffs  by  Evans  &  Swift,  a  firm  at  Cincinnati 
engaged  in  the  pork-packing  business,  and  payable  to  Samuel 
Taylor  &  Co.,  or  bearer ;  and  that  the  check  was  a  forgery,  of 
which  the  parties  were  mutually  ignorant  at  the  time  the  payment 
was  made.  This  check,  with  another  for  $7,300,  purporting  to  be 
drawn  by  S.  Davis  &  Co.,  on  the  Mechanics  and  Traders'  Bank, 
and  which  was  also  a  forgery,  was  presented  in  the  early  part  of 
the  day  it  bears  date,  by  a  stranger  having  the  dress  and  appear- 
ance of  a  drover,  and  expressing  a  desire  to  exchange  them  for^ 
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operated  directly  to  thek  prejadioe,  and  induced  the  payment  of  the 
^heck,  the  plaintiffs  further  gave  evidenee  tending  to  prove  their 
uniform  eastOEm  of  making  soch  inquiries,  when  a  check  of  this 
character,  drawn  upon  them,  was  presented  by  a  stranger ;  and 
that  there  was  ^'not  generally  so  strict  a  scrutiny  when  checks 
come  from  other  banks,  it  being  presumed  that  caution  had  been  al- 
ready exercised"  The  tendency  of  this  evidence  can  not  be  mis- 
taken. It  clearly  conduced  to  prove  the  existence  of  a  general 
eustom  *among  the  banks  of  Cincinnati,  requiring  the  bank  [650 
taking  a  check  of  this  charikcter,  drawn  upon  another,  from  a 
stranger,  to  be  satisfied,  by  inquiry,  of  his  right  to  the  check,  and 
of  the  person  from  whom  it  was  received ;  and  as  clearly  allowing 
the  bank,  upon  which  it  was  drawn,  to  rely  upon  the  presumption 
that  such  caution  had  been  exercised,  when  the  check  was  pre- 
sented for  payment.  If  this  custom,  in  both  its  branches,  was 
established  to  the  satisfaction  of  the  jury,  the  fair  presumption 
arising  would  be  that  the  defendants  had  been  negligent  in  failing 
to  comply  with  an  established  custom  of  the  business,  necessary 
not  only  to  their  own  security,  but  also  to  that  of  the  bank  upon 
which  the  check  was  drawn,  and  that  the  plaintiffs,  not  being  in- 
formed to  the  contrary,  paid  the  check  upon  the  supposition  that 
the  custom  had  been  observed;  while  it  would  be  made  absolutely 
oertain  that  the  intervention  of  the  defendants  had  prevented  the 
plaintiff  from  exercising  this  precaution  ;  and  nearly  so,  that  ii  it 
had  been  exercised  by  the  defendants,  the  check  would  not  bare 
been  purchased  by  them,  or  paid  by  the  plaintifis. 

We  do  not  say  that  the  evidence  was  sufficient  to  establish  this 
state  of  facts,  or  that  it  was  not.  It  is  enough  that  it  had  that  ten^ 
<lency.  It  is  wholly  immaterial,  for  present  purposes,  how  weadc 
and  inconclusive  it  may  ,have  been,  or  even  that  it  was  contra- 
dicted by  other  evidence  given  by  the  plaintiffs.  As  was  well  said 
in  the  court  below,  *^if  the  testimony  be  tcontcadictory,  it  can  not 
all  be  admitted  to  be  true;  if  not  all  true,  judgment  -must  be  exer- 
<nsed  in  separating  the  true  from  the  &Jse ;  and  this  is  the  peculiar 
province  of  the  jury." 

Assuming  all  to  be  satisfactorily  proved  that  this  etidcDce  con- 
duced to  prove,  does  the  law  permit. a  recovery?  Upon  this  ques- 
tion wre  ha(ve  'bestowed  the  carefal  attoition  which  the  knportaDCo 
of  the  sobjeot,  as  well  as  the  learning  and  abiiily  with  which  it 
was  treated  in  the  Superior  Court^and  by  eooAsai  in  this KNWSt» 
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the  money  can  not  be  recovered  back.  The  foundations  of  the  rulfr 
are  sufficiently  obvious.  The  party  is  supposed  to  know  his  owi> 
handwriting,  in  the  one  case,  or  that  of  his  customer  or  corre- 
spondent in  the  other,  much  better  than  the  holder  can ;  and  the  laWy 
therefore,  allows  the  holder  to  cast  upon  him  the  entire  responsi- 
bility of  determining  as  to  the  genuineness  of  the  instrument,  and 
if  he  fails  to  discover  the  forgery,  imputes  to  him  negligence^  and,  as 
between  him  and  the  innocent  holder,  compels  him  to  suffer  the 
loss.  For  still  stronger  reasons,  the  drawee  of  a  bill  or  check,  wha 
has  accepted  it,  and  again  suffered  it  to  go  into  circulation,  is  abso- 
lutely estopped  to  deny  the  genuineness  of  the  drawer's  handwrit- 
ing. The  acceptance  necessarily  involves  the  most  positive  affirma- 
tion that  the  instrument  is  what  it  purports  to  be,  and  the  acceptor 
is  not  permitted  to  withdraw  the  assertion,  to  the  prejudice  of  those- 
who  have,  in  consequence  of  it,  given  credit  to  the  paper. 

In  all  such  cases,  either  of  acceptance  or  payment,  the  foundation 
upon  which  the  drawee  is  made  to  suffer  the  loss,  is  the  imputed 
negligence  in  accepting  or  paying,  until  he  has  ascertained  the  bill 
to  be  genuine ;  and,  in  case  of  payment,  notwithstanding  he  has 
done  it  in  mistake,  and  parts  with  his  money  without  receiving  the 
supposed  equivalent,  and  notwithstanding  the  holder  has  obtained 
the  money  without  consideration,  the  former  can  not  be  relieved 
jfrom  the  consequences  of  his  negligence,  at  the  expense  of  the  latter, 
and  the  latter  may  in  equity  and  good  conscience  retain  what  ho  has- 
got.  But  this  stern  rule  is  only  exerted  in  favor  of  a  holder  with- 
out fault,  and  for  a  valuable  consideration;  and  we  deem  it  equally 
clear  that  he  may,  by  his  own  negligent  conduct,  place  himself  in 
such  an  equitable  position,  in  reference  to  the  drawee,  as  to  deprive 
himself  of  the  benefit  *of  this  rule,  and  make  it  unjust  and  [653^ 
inequitable  that  he  should  keep  what  he  has  obtained  by  mistake, 
and  for  which  he  has  given  no  equivalent. 

We  do  not  here  speak  of  negligence  as  a  matter  at  large.  We- 
only  intend  to  deal  with  the  case  before  us ;  and  that  only  requires 
us  to  say,  that  where  the  negligence  reaches  beyond  the  holder,  and 
necessarily  affects  the  drawee,  and  consists  of  an  omission  to  exer- 
i  ise  some  precaution,  either  by  the  agreement  of  the  parties  or  the 
course  of  business  devolved  upon  the  holder,  in  relation  to  the 
genuineness  of  the  paper,  he  can  not,  in  negligent  disregard  of 
this  duty,  retain  the  money  received  upon  a  forged  instrument. 
But  these  propositions,  we  think,  will  be  found  fully  sustained,  if 
VOL.  IV— 35  546 
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not  in  every  particular^  by  direct  adju(] 
ciples  upon  which  nearly  all  the  eases  h 

The  leading  case  is  that  of  Price  v.  N( 
very  clearly  reported,  and  has  been  th( 
standing  in  the  subsequent  cases.  The 
cover  the  money  paid  upon  two  forge 
upon  the  plaintiff;,  one  of  which  was  fi 
paid,  and  the  other  paid  upon  presenti 
some  stress  upon  this  circumstance ;  an 
that  the  "  misfortune  happened  without 
Zecf,"  and  that  whatever  of  negligence 
of  the  plaintiff. 

Without  advancing  any  views  of  on 
upon  which  the  plaintiff  was  denied  a  i 
to  present  those  of  the  Supreme  Courts 
York.  In  Young  v.  Adams,  6  Mass.  187 
ground  for  the  decision,  "  although  no 
the  reporter,  was  because  the  plaintiff 
of  these  false  bills,  considering  them  t 
his  own  peculiar  negligence  by  which  tl 
664]  and  therefore  it  was  not  to  be  th 
cent  holder  of  the  bills."  And  Chief 
Hatfield,  2  Johns.  462,  says :  "  That  decJ 
gence  imputable  to  the  one  party,  and  i 

In  Smith  v.  Mercer,  6  Taunt.  80,  the 
bankers  of  the  party,  who  purported  to 
able  at  their  banking-house,  and  fhe  for 
a  week  afterward.  The  court  were  o 
tinction  was  to  be  taken  between  a  pay 
acceptor  and  the  acceptor  himself,  and 
fendant.  But  the  judges  were  not  ue 
pressing  his  dissatisfaction  with  the  ] 
thought  the  case  came  within  the  gen 
mistake,  and  could  be  recovered  back 
the  only  judge,  as  Mr.  Chitty  thinks, 
true  ground,  rested  his  judgment  who) 
notice,  by  whidi  the  defendant's  remed 
lost.    See  Chitty  on  Bills,  ch.  9,  p.  463 

In  Wilkinson  v.  Johnson,  3  B.  &  C.  4 
lienor  of  an  indorser  whose  name  was 
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•discovered  on  the  same  day,  and  notice  being  given,  the  money  waa 
recovered  back.  Lord  Tenterden,  after  examining  the  previous 
cases,  and  stating  that  a  call  upon  the  acceptor  for  payment  was 
Altogether  a  matter  of  course,  while  a  call  upon  a  person  to  pay 
for  the  honor  of  an  indorser  was  unusual,  and  necessarily  imports 
that  the  name  of  the  correspondent,  for  whose  honor  the  payment 
is  asked,  is  actually  on  the  bill,  proceeds  to  say :  *'  The  person  thus 
called  upon  ought  certainly  to  satisfy  himself  that  the  name  of  his 
correspondent  is  really  on  the  bill;  but  still  his  attention  may  be 
reasonably  lessened  by  the  assertion  that  the  call  makes  upon  him 
in  fact,  though  no  assertion  may  be  made  in  words.  And  thefault, 
if  he  pays  on  a  forged  signature,  is  not  wholly  and  entirely  his 
-own,  but  begins  at  least  with  the  *person  who  thus  calls  upon  [656 
him.  And  though,  where  all  the  negligence  is  on  one  side,  it  may 
perhaps  be  unfit  to  inquire  into  the  quantum,  yet,  where  there  is  any 
fault  in  the  other  party ^  and  that  other  party  can  not  he  said  to  he 
wholly  innocent^  he  ought  not,  in  our  opinion,  to  profit  by  the  mis- 
take into  which  he  may,  by  his  own  prior  mistake,  have  led  the 
other;  at  least,  if  the  mistake  is  discovered  before  any  alteration 
in  the  situation  of  any  of  the  other  parties — ^that  is,  whilst  the  rem- 
edies of  all  the  parties  entitled  to  remedy  are  left  entire,  and  no 
one  is  dischaged  by  laches."  And  he  adds:  "We  think  the  pay- 
ment, in  this  case,  was  a  payment  by  mistake  to  a  person  not  wholly 
free  from  hlame,  and  who  ought  not,  therefore,  to  retain  the  money." 

Now,  as  it  is  undeniably  clear  that  a  payment  supra  protest,  either 
for  the  honor  of  a  drawer  or  indorser,  places  the  party  paying  in 
the  same  situation  as  payment  by  the  drawee  (the  party  for  whom 
payment  is  made  being  supposed  to  be  his  correspondent,  with 
whose  handwriting  he  is  acquainted),  it  is  evident  that  this  de- 
•cision  was  grounded  upon  the  negligence  of  the  holder,  in  not 
properly  informing  himself  as  to  the  genuineness  of  the  signature, 
l)efore  presenting  the  bill  to  the  correspondent  of  the  indorser  for 
payment;  and  the  case  is  very  strong  to  show  with  what  scrupulous 
Jldelity  every  duty  devolved  upon  the  holder  must  be  discharged, 
to  entitle  him  to  retain  the  money  received  upon  a  forgery. 

I  shall  refer  to  but  one  other  English  case— Cocks  v.  Masterman, 
9  B.  &  C.  902.  In  that  case,  as  in  Smith  v.  Mercer,  the  payment 
was  made  by  the  bankers  of  a  supposed  acceptor,  and  the  forgery 
was  discovered  and  notice  given  the  next  day.  As  there  were  in- 
dorsers  upon  the  paper,  the  court  held  the  notice  too  late.    While 
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it  is  admitted  that  the  holder  had  notice  in  time  to  have  charged 
the  other  parties  upon  the  bill,  it  is  nevertheless  said,  that  he  had 
the  right,  if  he  saw  fit,  to  take  steps  against  them  on  the  day  it 
matured,  and  that  he  ought  not  to  be  deprived  of  this  right  by  the 
negligence  of  the  party  making  payment. 

656]  *Among  the  American  cases,  those  of  the  Gloucester 
Bank  v.  The  Salem  Bank,  17  Mass.  33,  and  Bank  of  the  United 
States  V,  The  Bank  of  Georgia,  10  Wheat.  333,  were  payments  made 
upon  forged  notes,  purporting  to  have  been  issued  by  the  banks^ 
making  payment.  In  the  one  case^  a  delay  of  fifteen  days,  and  in 
the  other  of  nineteen,  had  occurred  in  giving  notice  of  the  forgery 
to  the  banks  receiving  the  money;  and  in  each  they  were  held 
entitled  to  retain  it. 

There  can  be  no  doubt  of  the  correctness  of  these  decisions.  la 
neither  case  was  the  party  receiving  the  money  implicated  in  any 
fault;  and  while  the  decisions  are  based  upon  the  analogy  furnished 
"by  the  rule,  which  fixes  the  rights  of  the  drawee  or  acceptor  of  fu 
bill,  it  is  very  successfally  shown  that,  in  reason,  the  rule  has  a 
much  stronger  application  to  the  redemption  of  bank-notes,  grow^ 
Ing  out  of  the  fact  that  they  purport  to  be  the  party's  own  paper^ 
circulating  as  money,  and  therefore  difficult  to  trace  back,  and 
from  the  greater  facilities  that  a  bank  has  to  detect  forgeries,  by 
the  use  of  registers  and  private  marks. 

In  the  first  of  these  cases,  Ch.  J.  Parker  commences  his  able 
opinion  by  laying  down  the  general  principle  applicable  to  that 
and  like  cases.  He  says:  ^^In  all  such  cases,  the  just  and  sound 
principle  of  decision  has  been,  that  if  the  Idss  can  be  traced  to  the 
fault  or  negligence  of  either  party,  it  shall  be  fixed  upon  him. 
Generally,  where  no  fault  or  negligence  is  imputable,  the  loss  haa 
been  suffered  to  remain  where  the  course  of  business  has  placed  it." 
And  he  very  reasonably  concludes,  that  "it  would  seem  to  be  a 
principle  of  natural  justice,  that  where  a  loss  has  happened,  he^ 
through  whose  means  it  happened,  should  sustain  it,  although  in- 
nocent, rather  than  he  who  is  not  only  innocent,  but  wholly  without 
imputation  of  negligence,^' 

In  Levy  r.  The  Bank  of  the  United  States,  4  Dall.  234,  and  Bank 
of  St.  Albans  v.  Farmers  and  Mechanics*  Bank,  10  Vt.  141,  the 
payment  was  made  upon  a  check,  purporting  to  be  drawn  by  a 
667]  depositor  upon  the  plaintiffs.  In  the  first  case,  *the  forgery 
"was  detected  and  notice  given  on  the  same  day,  and  in  the  other, 
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^ot  until  after  the  expiration  of  two  months;  and  in  both,  the  right 
to  retain  the  money  was  sustained.  While  the  first  case  is  certainly 
questionable,  the  last  may  have  been  correctly  decided. 

The  Canal  Bank  r.  The  Bank  of  Albany,  1  Hill,  287,  was  the  case 
■of  a  forged  indorsement  of  the  payee,  and  the  money  paid  by  the 
drawees  was  recovered  back ;  although  the  forgery  was  not  discov- 
•ered  for  two  months  after  the  payment,  and  the  remedy  against 
other  indorsers  was  lost.     . 

We  do  not  cite  this  case  as  bearing  directly  upon  the  question 
under  discussion,  as  it  is  well  settled  that  payment  by  the  drawee 
^does  not  involve  an  admission  of  the  genuineness  of  the  signature 
of  any  indorser ;  and  the  rule  has  even  been  carried  so  far,  as  to  be 
-applied  to  the  case  of  a  bill  payable  to  the  order  of  the  drawer,  and 
purporting  to  be  indorsed  by  him.  Story  on  Bills,  sec.  412.  But 
the  case  is  valuable  for  the  general  rule  elicited  by  the  court,  upon 
^  full  review  of  all  the  cases  we  have  cited,  that  "  money  paid  by 
-one  party  to  another  through  a  mutual  mistake  of  facts,  in  respect 
to  which  both  were  equally  bound  to  inquire^  may  be  recovered  back ;" 
.and  that  when  money  is  thus  paid  upon  a  forgery,  it  is  sufficient  to 
give  notice,  without  unreasonable  delay,  after  the  forgery  is  discov- 
-ered. 

In  the  case  of  the  Bank  of  Commerce  v.  The  Union  Bank,  3  Comst, 
-230,  the  forgery  consisted  in  increasing  the  amount  by  altering  the 
body  of  the  bill ;  and  the  drawees  recovered  back  the  money,  al- 
though a  notice  was  given  too  late  to  enable  the  holder  to  charge 
the  indorsers.  Judge  Ruggles,  in  delivering  the  opinion  of  the 
"Court,  after  stating  that  the  rule  which  casts  the  loss  upon  the 
-drawee,  when  the  drawer's  name  is  forged,  *'  is  founded  on  the  sup- 
posed negligence  of  the  drawee  in  failing,  by  an  examination  of  the 
signature,  when  the  bill  is  presented,  to  detect  the  forgery  and  re- 
fuse payment,"  and  that  the  rule  did  not  apply  to  an  alteration  in 
the  body  of  the  bill,  which  was  not  ^presumed  to  be  in  a  [658 
handwriting  known  to  him,  arrives  at  the  conclusion,  that  "  the 
greater  negligence  in  a  case  of  this  kind  is  chargeable  on  the  party 
who  received  the  bill  from  the  perpetrator  of  the  forgery,"  and  that, 
"  if  reasonable  diligence  is  exercised  in  giving  notice  after  the 
-forgery  comes  to  light,  it  is  all  that  any  of  the  parties  can  require," 
•  In  Goddard  v.  The  Merchants*  Bank,  4  Comst.  147,  the  signature 
of  the  drawer  was  forged,  and  the  bill  was  paid  the  day  after  it  was 
protested  by  the  plaintiff,  for  the  honor  of  the  drawer.    The  bill 
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dice  arieing  to  the  holder  from  making  payment  instead  of  snifer- 
ing  the  paper  to  be  protested.  I  do  not  say  that  this  prejudice 
must  be  affirmatively  proved;  the  law  may,  in  many  cases,  pre- 
sume it.  But  where  the  only  prejudice  which  the  party  could 
sustain  would  be  the  loss  of  remedies  against  other  parties,  and 
when  the  law  by  its  own  fixed  rules  determines  that  those  reme- 
dies remain  unimpaired,  I  think  no  such  presumption  can  arise. 
And  such  is  not  only  the  opinion  of  Mr.  Chitty,  but  he  thinks  it 
the  fair  result  of  the  modern  English  cases.  After  alluding  to 
the  grounds  of  the  conti^ary  opinion,  he  says :  "  But,  on  the  other 
hand,  it  may  be  observed,  that  the  holder  who  obtained  payment, 
can  not  be  considered  as  having  altogether  shown  sufficient  cir- 
cumspection J  he  might,  before  he  discounted  or  received  the  in- 
strument in  payment,  have  made  more  inquiries  as  to  the  signa- 
tures and  genuineness  of  the  instrument,  even  of  the  drawer  or 
indorsers  themselves ;  and  if  he  thought  fit  to  rely  on  the  bare 
representation  of  the  party  from  whom  he  took  it,  there  is  no 
reason  that  he  should  profit  by  the  accidental  payment,  when  the 
*loss  had  already  attached  upon  himself,  and  why  he  should  [660 
be  allowed  to  retain  the  money,  when,  by  an  immediate  notice  of 
the  forgery,  he  is  enabled  to  proceed  against  all  other  parties  pre- 
cisely the  same  as  if  the  payment  had  not  been  made ;  and  conse- 
quently the  payment  to  him  has  not  in  the  least  altered  his  situ- 
ation, or  occasioned  any  delay  or  prejudice.  It  seems  that,  of 
late,  upon  questions  of  this  nature,  these  latter  considerations 
have  influenced  the  court  in  determining  whether  or  not  the 
money  shall  be  recoverable  back."  To  this  may  be  added  the 
repeatedly  expressed  opinion  of  the  courts  of  New  York. 

We  pass  without  any  remark,  or  the  expression  of  any  opinion, 
the  claim  of  the  plaintiffs,  that,  as  the  defendants  were  confess- 
edly liable,  under  the  custom,  to  return  the  money  for  one  day,  as 
there  were  no  parties  upon  the  paper  to  be  made  liable  by  notice 
of  non-payment,  and  as  the  money  was  irrecoverably  gone  before 
the  check  was  presented,  unless  recovered  from  the  forger,  whose 
liability  still  continues,  the  failure  to  give  notice  until  the  forgery 
was  discovered,  did  not,  in  presumption  of  law,  prejudice  the  de- 
fendants, and  that  it  could  only  operate  against  the  plaintiffs  when 
it  was  shown  that  actual  loss  ensued ;  and,  for  the  purposes  of  the 
case,  we  yield  to  the  defendants  the  position,  that,  after  the  ex- 
piration of  that  day,  and  after  the  plaintiffs  had  the  opportunity 
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to  examiDC  the  signature,  they  stood  upon  the  same  ground  as 
though  they  had  paid  on  sight  of  the  check.  We  do  not  examine 
these  propositions,  because  we  think  the  case  now  depends  upon 
much  more  obvious  considerations. 

Eecurring  again  to  the  fact,  that  the  plaintiffs  gave  evidence 
tending  to  establish  a  course  of  business,  which  required  the  de- 
fendants to  take  the  first  precautionary  step  for  the  detection  of 
the  forgery,  which  they  wholly  omitted  to  do,  we  proceed  to  apply 
the  principles  deducible  from  the  cases  referred  to,  to  that  attitude 
of  the  controversy.  Viewed  in  that  light,  the  case  is  most  clearly 
within  the  principle  upon  which  Wilkinson  v.  Johnson  was  de- 
661]  cided.  In  that  case,  in  consequence  of  the  relation  *of  the 
parties,  it  became  the  duty  of  the  holder  to  exercise  active  dili- 
gence to  ascertain  the  genuineness  of  the  bill.  In  this  case,  a  like 
obligation  arose  from  the  course  of  business  between  the  parties. 
In  this  case,  as  in  that,  the  attention  of  the  plaintiffs  might  be 
"  reasonably  lessened,**  under  the  supposition  that  this  obligation 
had  been  regarded.  .  And  while  it  is  true,  here  as  there,  that  the 
plaintiffs  ought  to  have  satisfied  themselves  of  the  genuineness  of 
the  check  before  making  payment,  yet  the  fault  "  was  not  wholly 
and  entirely  their  own,  but  began,  at  least,*'  with  the  defendants  ; 
and  the  payment  was  made,  not  only  "  to  a  person  not  wholly  free 
from  blame,**  but  to  one  grievously  in  fault. 

Quite  as  clearly  is  it  within  the  rule  of  Chief  Justice  Parker,  re- 
quiring the  loss  to  fall  upon  the  party  to  whose  "fault  or  negligence  " 
it  can  be  traced,  and  that  of  the  Supreme  Court  of  New  York,  af- 
firming the  general  proposition  that  where  the  parties  are  equally 
innocent,  or  equally  in  fault,  and  money  is  paid  upon  a  mutual 
mistake  of  facts,  "  in  respect  to  which  both  were  equally  bound  to 
inquire,*'  it  may  be  recovered  back.  In  this  case,  there  is  every 
reason  to  believe,  that  if  the  defendants  had  required  the  person 
presenting  the  check  to  show  who  he  was,  he  would  have  declined 
the  ordeal,  and  it  would  not  have  been  bought  or  paid.  The  loss 
may  therefore  be  traced  directly  to  their  negligence.  But  whether 
this  would  have  prevented  the  fraud  or  not,  it  is  enough  that  both 
parties  were  bound  to  inquire,  and,  allowing  both  to  be  in  fault,  the 
result  is  precisely  the  same.  The  case  of  Goddard  v.  The  Mer- 
chants' Bank  is  full  to  the  purpose,  that,  in  order  to  bring  the 
drawee  within  the  exception  to  the  rule,  which  allows  money  paid 
under  a  mistake  of  facts  to  be  recovered  back,  the  whole  responsi* 
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bility  of  investigating  must  be  cast  upon  him  by  the  holder,  and,  as 
between  them,  he  must  be  left  in  possession  of  every  eflfective  means 
for  prosecuting  the  inquiry.  If  the  holder  does  not  see  fit  to  require 
this,  or  takes  any  part  of  the  duty  upon  himself,  or  deprives  the 
drawee  of  any  part  of  these  *means  of  information,  the  case,  [662 
in  the  language  of  Chief  Justice  Bronson,  "  is  out  of  the  exception, 
and  within  the  general  rule."  And  in  all  cases  within  the  general 
rule,  all  the  New  York  cases  affirm  it  is  sufficient  to  give  notice 
when  the  forgery  is  discovered. 

To  entitle  the  holder  to  retain  money  obtained  by  mistake  upon 
a  forged  instrument,  he  must  occupy  the  vantage  ground,  by  put- 
ing  the  drawee  alone  in  the  wrong  j  and  he  must  be  able  truthfully 
to  assert  that  he  put  the  whole  responsibility  upon  the  drawee,  and 
relied  upon  him  to  decide,  and  that  the  mistake  arising  from  his 
negligence  can  not  now  be  corrected  without  placing  the  holder 
in  a  worse  position  than  though  payment  had  been  refused.  If  the 
holder  can  not  say  this,  and  especially  if  the  failure  to  detect  the 
forgery,  and  consequent  loss,  can  be  traced  to  his  own  disregard  of 
vduty,  in  negligently  omitting  to  exercise  some  precaution  which  he 
had  undertaken  to  perform,  he  fails  to  establish  a  superior  equity 
to  the  money,  and  can  not  with  a  good  conscience  retain  it.  To 
allow  him  to  do  so,  would  be  to  permit  him  to  take  advantage  of 
his  own  wrong,  and  to  pervert  a  rule,  designed  for  his  protection 
against  the  negligence  of  the  drawee,  into  one  for  doing  injustice  to 
him. 

Nor  is  it  anything  remarkable  or  unusual  that  such  an  obligation 
should  arise  from  a  settled  course  of  business  between  the  parties,  or  be 
established  by  the  proof  of  a  custom ;  or  that  the  holder,  should,  for  his 
negligent  failure  to  regard  it,  be  deprived  of  rights  which  he  would 
otherwise  be  entitled  to  demand.  No  court  has  been  more  reluctant 
than  this  to  allow  local  customs  to  interfere  with  the  general  princi- 
3)lea  of  law ;  but  to  a  certain  extent,  and  within  certain  limits,  it  be- 
comes absolutely  necessary  to  enforce  them,  or  to  disregard  the  im- 
plied conditions  and  understandings  upon  which  parties  have  dealt. 
To  allow  them  to  operate  against  third  persons,  who  can  not  be 
fihown  to  have  had  any  knowledge  of  their  existence,  is  one  thing; 
and  to  hold  the  immediate  parties  to  the  controversy  bound  by  a 
<50urse  of  business  upon  which  they  have  uniformly  acted,  or  one 
•embarked  in  *a  particular  business,  at  a  place  where  it  has  [663 
been  found  necessary  to  its  safe  or  convenient  prosecution,  that  a 
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But  the  short  answer  to  all  tl 
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the  defendants;  that  "unless  they  have  been  proved  to  be  compli- 
cated with  the  fraud  by  which  the  plaintiffs  have  suffered,  they  can 
not  be  held  to  refund  the  amount  that  has  been  paid  to  them." 
And  they  very  correctly  say  that  there  was  no  proof  of  any  such 
iraud  or  complicity  in  the  forgery.  This  position  is  grounded  upon 
the  authority  of  several  recent  English  decisions  in  relation  to  the 
proof  necessary  tonmpeach  the  title  of  a  holder  of  negotiable  paper^ 
in  conflict  with  many  earlier  cases  in  that  country. 

Gill  V.  Cubitt,  3  B.  &  C.  466,  was  the  case  of  an  accepted  bill, 
which  had  been  stolen,  and  was  afterward  discounted  by  the  plaint- 
iff (a  bill-broker),  without  knowing  the  name  of  the  holder,  though 
his  features  seemed  familiar,  and  without  asking  any  questions  as 
to  his  right  to  the  bill.  C.  J.  Abbott  left  to  the  jury  the  question, 
"whether  the  plaintiff  took  the  bill  under  circumstances  which 
ought  to  have  excited  the  suspicion  of  a  prudent  and  careful  man?" 
And  he  put  to  them  this  very  significant  inquiry,  what  they  woald 
think  of  a  sign  like  this  :  ^^ Bills  discounted  for  persons  whose  features 
are  familiar,  and  no  questions  asked."  The  defendant  had  a  verdict, 
and  the  court  refused  to  disturb  it.  This  decision  was  followed  in 
several  subsequent  cases,  until  at  length,  in  Crook  v.  Jadis,  5  B.  & 
Ad.  911,  which  was  also  the  case  of  an  accepted  bill,  fraudulently 
put  in  circulation,  Lord  Denman  told  the  jury  to  find  for  the 
^plaintiff,  "  if  they  thought  he  had  not  been  guilty  of  gross  [66& 
negligence  in  taking  the  bill ; "  and  his  ruling  .was  sustained  by  the 
whole  court.  This  case,  again,  governed  several  others,  until,  in 
Goodman  v,  Harvey,  4  Ad.  &  Ell.  870,  Lord  Denman  and  his  asso- 
ciates took  another  step,  and  held  that  "gross  negligence  only  could 
not  be  a  sufficient  answer,  where  the  party  has  given  consideration 
for  the  bill.  Gross  negligence  may  be  evidence  of  mala  fides,  but  is 
not  the  same  thing,"  And  they  add,  "  We  have  shaken  off  the  last 
remnant  of  the  contrary  doctrine." 

It  is  not  a  little  remarkable,  if  these  cases  can  properly  have  so 
commanding  an  influence  upon  the  question  before  us,  that  they 
should  not  have  been  alluded  to,  either  by  the  court  or  counsel,  in 
any  of  the  cases  to  which  we  have  referred.  They  present  an  im- 
portant question,  and,  when  it  shaU  properly  arise,  one  which  will 
deserve  careful  attention ;  but,  in  the  decision  of  this  case,  we  re- 
gard it  alike  immaterial,  whether  the  rule  of  Lord  Tenterden,  or 
the  first  impression,  or  "  sober  second  thought "  of  Lord  Denman, 
is  adopted.  They  were  all  actions  brought  upon  genuine  bills, 
either  stolen,  lost,  or  firaudulently  negotiated ;  and  the  rule  whicb 

555 


Digiti 


zed  by  Google 


.-'"«?• 


•666  SXJPEBME  COURT  OF  OHIO. 

Ellis  k  Morton  r.  Ohio  Life  Ins.  &  Trust  Co. 

governed  them  all,  hoa  its  foandation  in  that  public  policy  >^hich 
fosters  the  circulation  of  bills,  as  a  medium  of  exchange,  answering 
the  purposes  of  currency.  But  the  law  has  shown  no  such  anxiety 
to  facilitate  the  circulation  of  forgeries.  On  the  contrary,  however 
innocent  and  careful  the  holder  may  have  been,  if  he  is  obliged  to 
trace  his  title  through  a  forgery,  the  instrument  is  a  nullity  in  his 
hands.  Before  any  encomiums  can  properly  be  passed  upon  the 
peculiar  and  happy  adaptation  of  the  bill  of  exchange  for  circula- 
tion, or  any  foundation  can  be  laid  for  insisting  that  the  title  of  the 
holder  shall  not  be  affected  by  anything  that  may  have  attended 
its  private  history  before  reaching  his  hands,  a  bill  must  exist,  of 
which  title  may  be  predicated,  and  to  which  such  considerations  may 
be  referred.  We  do  not  say  that  every  name  appearing  upon  it 
must  be  genuine ;  but  there  must  at  least,  either  at  its  inception, 
^666]  *or  coming  upon  it  afterward  and  impliedly  warranting  the 
previous  signatures,  be  some  one  liable  to  pay  it  before  it  acquires 
the  character  of  a  bill,  in  any  respect  or  for  any  purpose.  The  rule 
insisted  upon,  is  a  rule  alone  applicable  to  the  protection  of  legal 
titles,  and  to  the  instruments  by  which  such  titles  may  be  acquired, 
And  to  no  other.  What  title  did  the  defendants  get  when  they  took 
the  paper  appearing  in  this  case  ?  Certainly  none.  It  was  as  per- 
fect a  nullity  as  though  no  word  had  been  written  upon  it.  'No  one 
Appeared  to  be  liable  upon  it  but  the  drawers,  and  their  names  were 
forged.  Even  the  felon,  although  liable  for  his  fraud,  was  not  lia- 
ble as  a  party  to  the  paper.  With  exactly  the  same  propriety  could 
a  plea  of  purchase,  for  a  valuable  consideration  without  notice,  be 
49ustainod  upon  a  forged  deed,  as  this  rule  applied  to  a  paper  of  that 
-description. 

If  the  defendants  are  entitled  to  retain  the  money,  it  is  upon  a 
-diflPerent  principle,  resting  upon  different  considerations,  and  with 
other  and  different  objects.  Confessing  the  nullity  of  the  paper  as 
£L  muniment  of  title,  they  must  stand  upon  their  interest,  to  know 
it  at  the  earliest  moment,  and  their  right  to  exact  the  information 
from  the  plaintiflFs,  when  it  was  presented  for  payment.  The  neg- 
ligent omission  of  the  plaintiflFs  to  discharge  this  duty,  resulting  in 
injury  to  the  defendants,  lies  at  the  very  foundation  of  the  rule, 
which  subjects  them  to  the  loss  and  allows  the  defendants  to  retain 
the  money.  But  it  would  indeed  be  singular,  if  the  one  party  could 
be  visited  with  consequences  so  severe,  upon  the  mere  legal  impu- 
tation of  negligence  and  injury,  and  the  other  stand  wholly  unaf- 
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fected  for  their  negligence,  however  gross  and  injarioas  it  might, 
have  been.  As  was  said  in  the  Bank  of  Commerce  r.  The  Union 
Bank,  "the  plaintiffs'  right  of  recovery  rests  on  equitable  grounds;** 
and,  in  our  opinion,  they  place  themselves  upon  the  highest  equita- 
ble  ground  for  a  return  of  the  money,  when  they  show  it  was  theirs, 
that  they  parted  with  it  by  mistake  and  without  consideration,  upon 
a  forged  instrument  which  the  defendants,  by  their  negligent  disre- 
gard of  duty,  *had  contributed  to  induce  them  to  act  upon  as  [()67 
genuine.  In  the  forum  of  conscience,  it  is  true,  there  may  be  a  wide 
difference  between  intentional  injuries  and  those  arising  from  neg- 
ligence. But  no  man  operates  quite  as  absolutely  in  this  world  as^ 
though  he  was  the  only  man  in  it ;  and  the  very  existence  of  so- 
ciety depends  upon  compelling  every  one  to  pay  a  proper  regard 
to  the  rights  and  interests  of  others.  The  law,  therefore,  proceeding 
npon  the  soundest  principles  of  morality  and  public  policy,  haa 
adapted  a  large  number  .of  its  rules  and  remedies  to  the  enforce- 
ment of  this  duty.  In  almost  every  department  of  active  life,  righta 
are  in  this  manner  daily  lost  and  acquired,  and  we  know  of  no  rea- 
son for  making  the  commercial  classes  an  exception. 

The  necessity  for  care  and  caution  on  the  part  of  those  who  use 
bills  and  checks,  to  prevent  injury  to  those  upon  whom  they  are 
drawn,  is  strikingly  illustrated  in  another  class  of  cases,  which  turned 
upon  a  principle  Very  analogous  to  the  one  that  we  have  applied  to 
this.  As  a  general  proposition,  it  is  perfectly  well  settled  that  pay- 
ment upon  a  forged  check  or  order  can  not  be  charged  by  the  p^rty 
paying,  against  the  party  purporting  to  have  drawn  the  paper ;  but 
the  latter  will  be  entitled  to  recover  the  money  intrusted  to  the 
former,  however  innocently  or  with  whatever  caution  the  payment 
may  have  been  made.  Hall  v.  Fuller,  5  B.  &  C.  750 ;  Johnson  v. 
Windle,  3  Bing.  N.  C.  225;  Eoberts  v.  Tucker,  12  Q.  B.  560. 

But  yet,  in  Young  v.  Grote,  4  Bing.  253,  where  the  customer  had 
intrusted  his  wife  to  fill  up  checks  in  his  absence,  and  this  had  beei^ 
80  inartificially  and  carelessly  done,  as  to  be  easily  changed  from 
£50  to  £350,  tiie  banker  was  held  entitled  to  a  credit  for  the  larger, 
sum.  In  the  very  recent  case  of  Orr  v.  The  Union  Bank  of  Scot- 
land, in  the  House  of  Lords  (29  Eng.  Law  &  Eq.  1),  Lord  Chancel- 
lor Cran  worth,  in  speaking  of  the  general  rule,  and  of  the  exception 
ingrafted  upon  it  by  this  case,  says :  "  The  decision  went  on  the 
ground  that  it  was  the  fault  of  the  customer;  the  bank  had  been 
deceived.    The  ^principle  is  a  sound  one,  that  when  the  cus-    [66^- 
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loiner*8  neglect  of  due  caution  has  caused  his  hankers  to  make  a 
payment  on  a  forged  order,  he  shall  not  set  up  against  them  the 
invalidity  of  a  docunient  which  he  has  induced  them  to  act  on  as 
genuine." 

We  have  thus,  at  much  greater  length  than  was  intended  at  the 
outset,  stated  our  views  of  this  case.  We  have  nowhere  douhted 
the  wisdom  or  policy  of  the  rule,  which  allows  an  innocent  holder 
to  require  the  drawee  to  pass  upon  the  signature  of  the  drawer,  and 
makes  him  responsible  for  the  decision  he  makes ;  nor  the  justice 
of  permitting  the  Ibrmer  to  retain  the  money  received  upon  a  for- 
gery, when  some  one  must  suffer  by  the  mistake.  But  we  must  be 
better  informed  than  at  present,  betore  we  shall  be  able  to  perceive 
the  justice  or  propriety  of  permitting  a  holder  to  profit  by  a  mis- 
take which  his  own  negligent  disregard  of  duty  has  contributed  to 
induce  the  drawee  to  commit. 

Should  the  plaintifis  be  ultimately  able  to  satisfy  a  jury  of  the 
state  of  facts  which  their  evidence  before  conduced  to  prove,  they 
^ouid,  in  our  opinion,  have  established  a  clear  right  to  recover. 

Judgment  reversed  and  cause  remanded. 

THUBMA17,  0.  J.,  and  Swan,  J.,  dissented. 


Bexiben  Psekins  v.  Maeqabet  a.  Moblet. 

The  mother  of  a  bastard  child,  afler  the  reputed  father  has  been  recognized 
by  a  justice  of  the  peace,  on  a  complaint  instituted  by  her,  under  the  act 
for  the  maintenance  and  support  of  illegitimate  children,  has  no  power  to 
settle  for  or  release  his  liability. 

The  liability  of  the  father  is  created  by  the  statute,  and  designed  for  the  se- 
curity of  the  public  against  the  support  of  the  child,  by  compelling  him 
to  make  the  necessary  inrovision  therefor ;  and  can  only  be  settled  by  the 
mother,  while  the  complaint  is  pending  before  the  justice,  and  upon  giving 
6691  'security  to  the  township  in  which  she  resides  against  all  liability 
for  such  support 

Jt  is  not  competent  to  inquire  of  die  general  repntatien  of  a  witaess  soQght  to 
be  impeached;  bat  tiie  inquiry  mnit  be  oonfiiMd  to  the  lepatation  of  the 
witness  for  Izuth  and  reraoUy. 
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Petition  in  error;  reserved  in  the  district  ooart  of  Belmont 
<50unty. 

The  object  of  the  petition  is  to  reverse  a  jadgment  of  the  court 
of  common  pleas  of  the  same  county.  The  original  proceedings 
were  under  the  bastardy  act.  The  defendant  was  recognized  by 
the  justice  to  the  court  of  common  pleas;  and  after  he  had  filed  his 
plea  of  not  guilty,  and  the  case  was  continued  for  trial,  in  cdnsid- 
eration  of  the  payment  of  one  hundred  dollars,  a  paper,  of  which 
the  following  is  a  copy,  was  executed : 

^*  State  of  Ohio,  Belmont  county,  ) 
"  Court  of  Common  Pleas.       j 

<<  Margaret  Moblet  v.  Reuben  Perkins. 
"  Suit  pending  under  the  bastardy  act.    The  above  case  is  set- 
tled; and  I  hereby  authorize  the  same  to  be  dismissed  at  my  cost, 
And  that  I  will  not  appear  and  further  prosecute  the  same.    This 
19th  day  of  September,  1853. 

(iSigned,)  "Maboarbt  Mobley." 

It  was  refused  to  dismiss  the  case,  in  pursuance  of  this  setile- 
tnent,  and  a  trial  insisted  upon.  The  defendant,  therefore,  filed  a 
plea  of  puis  darrein  continuance^  setting  up  the  above  settlement 
And  payment  of  one  hundred  dollars,  in  bar  of  the  further  prose- 
<)ution  of  the  case;  to  which  plea  the  defendant  in  error  demurred. 
And  the  court  of  common  pleas  sustained  the  demurrer,  for  tho 
•cause  that  the  complainant,  under  the  bastardy  act,  could  not  com- 
promise or  release  the  cause  of  action.  This  is  assigned  as  the 
first  cause  of  error. 

The  cause  was  then  tried  by  a  jury;  and  during  the  progress  of 
the  trial,  the  .plaintiff  was  examined  as  a  witness,  and,  as  in  all 
«uch  cases,  was  the  principal  witness.  Samuel  A.  Talbot  was 
^called,  on  the  part  of  the  defendant,  to  impeach  the  char-  [670 
ACter  of  the  plaintiff.  He  testified  that  he  lived  in  the  plaintiff's 
neighborhood,  and  had  known  her  for  several  years.  The  defend- 
Ant,  by  his  attorney,  then  asked  him  the  foliowing  question :  ^'Are 
you  acquainted  with  the  general  reputation  of  the  plaintiff  among 
her  neighbors;  and  if  so,  what  is  that  reputation?"  The  counsel 
for  the  plaintiff  objected  to  this  question,  on  the  ground  that  it 
went  to  general  reputation ;  and  the  court  sustained  the  objection, 
and  refused  the  answer  to  be  given.  To  which  ruling  of  the  court 
the  defendant  excepted,  and  which  is  assigned  as  the  second  causa 
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of  en*or.     The  jury  return 
was  made  for  a  new  trial,  a 
The  defendant  filed  his 
assigning  for  error  the  caus 

Miller  Pennington,  for  pia 

I.  The  statute  clearly  m 
to  settle  the  ease,  so  far  as 
double  remedy:  1.  Compel 
the  township  against  the 
iif 's  settlement,  or  neglect 
final  judgment,  does  not, 
township  from  commencing 
costs  in  case  of  defeat,  and 
her  own  right  in  the  event 
after  judgment,  she  would 
from  its  payment,  in  whole 
him,  in  satisfaction  of  the  j 

II.  It  is  said  that  the  obj( 
ship  against  the  support  c 
power  is  vested  in  the  tr 
can  interfere  with  it.  All 
671]  *her8elf,  after  settlen 
take  any  further  steps  in  th 

III.  The  defendant  may 
tirely  innocent,  prefer  to  s< 
terms  ho  can.      It  is  said 
compromises. 

IV.  The  court  erred  in  re 
1  Greenl.  Ev.,  sec.  461 ;  Bu 
Lightner,  11  S.  &  K.  198  ;  ] 
Scott,  3  Marsh.  260;  3  PI 
(N.  Y.)  C.  P.  558.  The  old  r 
form  of  questions  under  it  1 
mind  of  almost  every  witne 

That  which  affects  the  c 

the  issue.      Will  it  be  saic 

estimate  upon  the  testimony 

was  bad  on  account  of  grosE 
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who  was  nnassailable  ?    If  tbej  would  not,  then  the  testimony  is 
relevant  and  should  be  admitted. 

C.  C.  Carroll^  for  defendant,  made  the  following  points : 

I.  At  common  law,  no  one  was.  bound  for  the  support  of  a  bas- 
tard. The  object  of  the  statute  is  not  to  give  damages  to  the  mother 
or  to  punish  the  father,  but  to  enforce  the  moral  duty  of  the  father 
to  support  the  child.  Natural  justice  requires  him  to  do  it.  13 
Ohio,  245 ;  Wright,  565  ;  1  Black.  Com.  458;  2  Kent's  Com.  222. 

n.  The  whole  purpose  of  the  bastardy  statutes  is  to  furnish 
maintenance  for  the  child  and  indemnity  for  the  public  against 
liability  for  its  support.  Our  own  decisions  fully  support  this 
position.     9  Ohio,  149  ;  13  lb.  244;  Wright,  464,  564. 

III.  The  money  to  be  paid  is  not  a  debt  due  to  the  mother,  but 
only  a  charge  for  maintenance.    Same  authorities. 

*IV.  It  is  not,  therefore,  within  the  power  of  the  mother  [673 
to  discharge  the  obligation. 

y.  It  would  defeat  the  leading  object  of  the  statute  and  deprive 
the  public  of  all  security  if  she  had  such  power. 

VI.  The  question  of  evidence  was  properly  ruled.  2  Ohio,  18 ; 
5  lb.  226;  6  Black.  56;  8  Leigh,  642;  7  Black.  84;  1  Greenl. 
Ev.,  sec.  461 ;  13  Johns.  504 ;  Cow.  &  Hill's  Notes,  767. 

Ranney,  J.  A  reversal  of  this  judgment  is  urged  upon  two 
grounds:  1.  The  refusal  of  the  court  below  to  give  eifect  to  the 
accord  and  satisfaction,  interposed  by  way  of  plea  puis  darrein  con- 
tinuance; and  2.  In  refusing  to  admit  evidence  of  the  general  bad 
character  of  the  prosecuting  witness. 

1.  A  moment's  attention  to  the  object  and  purposes  of  the  pro* 
ceeding,  authorized  by  the  act  for  the  maintenance  and  support 
of  illegitimate  children,  will  show  that  no  error  was  committed  in 
sustaining  the  demurrer  to  the  plea  puis  darrein.  This  plea  alleged 
a  settlement  with  the  mother  of  the  bastard  child,  while  the  cause 
was  pending  in  the  court  of  common  pleas,  and  the  payment  to 
her  of  the  sum  agreed  to  be  received  in  satisfaction.  If  the  suit 
could  be  said  to  be  prosecuted  for  her  benefit,  and  if  the  remedy 
was  designed  to  afford  her  redress,  it  would  seem  clear  that  she 
could  settle  the  controversy,  and  effectually  bar  herself  by  receiv- 
iDg  such  satisfaction  as  she  had  agreed  to  accept.  But  nothing 
could  be  further  from  the  purpose  of  the  statute.  The  law  give» 
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her  no  remedy  against  her  guilty  paramour.  It  regards  them  as 
equally  in  fault,  and  is  only  solicitous  to  provide  for  the  support  of 
the  innocent  oflFspring  of  their  guilt.  Without  the  statute,  the 
ftither  could  not  be  reached ;  his  liability  is  created  by  the  statute, 
rests  upon  the  moral  obligation  )ie  is  under  to  support  his  child^ 
and  the  whole  object  of  the  proceeding  is  answered  when  the 
paternity  of  the  child  is  judicially  ascertained,  and  this  moral  duty 
673]  is  enforced  in  such  manner  as  *to  secure  the  public  against 
the  liability  of  providing  for  the  support  of  the  child.  This  great 
leading  purpose  of  the  law  must  be  kept  constantly  in  view ;  and 
no  power  in  the  mother  over  the  proceeding,  inconsistent  with  the 
right  of  the  child  to  this  support  from  the  father  and  consequent 
indemnity  to  the  public,  can  be  recognized  to  exist. 

In  many  of  the  states,  begetting  a  bastard  child  is  made  an  oifense, 
and  punished  by  indictment;  but  in  this  state  it  is  not  so.  The 
proceeding  here  is  not  strictly  civil  or  criminal.  It  neither  pun- 
ishes a  crime,  nor  gives  redress  for  a  civil  injury.  It  is  simply  a 
ffltatutory  remedy  to  enforce  a  high  moral  duty ;  and  the  moral  duty 
is  enforced  to  prevent  a  burden,  which  ought  to  rest  upon  the  father, 
ifrom  falling  upon  the  public.  It  may  be  instituted  on  the  complaint 
•of  the  mother,  or  if  she  neglects  it,  or  fails  to  prosecute  to  effect,  by 
the  proper  public  authorities.  At  one  point  in  the  proceeding  a 
settlement  may  be  made.  If,  when  the  accused  is  brought  before 
the  justice,  he  pays  or  secures  to  be  paid  to  the  complainant,  such 
:fiium  of  money  or  property  as  she  may  agi*eo  to  receive  in  full  satis- 
faction, and  shall  further  give  bond  that  the  child  shall  not  become 
iSL  township  charge  upon  any  township  in  this  state,  the  justice  is 
.authorized  to  discharge  him  from  custody  on  his  paying  the  costs. 
But  to  prevent  all  imposition,  the  agreement  must  be  made  or  ac- 
kknowledged  by  both  parties,  in  the  presence  of  the  justice,  who  is 
•required  to  make  a  memorandum  thereof  upon  his  docket.  No 
power  whatever  is  given  to  the  complainant  to  impair  the  public 
jflecurity  in  this  settlement.  It  can  not  be  made  until  the  accused 
has  given  security  that  the  public  shall  not  be  burdened  with  the 
support  of  the  child.  If  such  security  is  not  given,  he  must  be 
bound  over  j  and  when  recognized,  no  ftirther  power  is  given  to  set- 
tle or  compromise  the  controveray.  If  found  guilty,  he  shall  be 
adjudged  the  reputed  father  of  the  child,  and  .shall  stand  charged 
with  the  maintenance  thereof,  in  such  sum  or  sums  as  the  court 
.shall  order  and  direct,  with  payment  of  costs  of  prosecution  ]  for 
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which  he  *mu8t  give  security,  or  go  into  custody.  It  will  be  [674 
observed  that  no  authority  is  given  to  take  indemnity  by  bond  to 
secure  the  public  against  the  support  of  the  child,  after  the  prose- 
cution leaves  the  justice.  The  only  indemnity  afforded  after  that 
time  is  the  sums  awarded  to  be  paid,  and  the  stringent  modes  pro- 
vided for  their  enforcement.  To  allow  the  complainant  to  inter- 
vene and  prevent  the  recovery,  would  be  to  surrender  all  protection 
for  the  public,  and  to  defeat  the  leading  object  of  the  whole  statute. 
We  are  therefore  of  opinion,  that  she  has  no  such  interest  in  the 
money,  required  to  be  awarded  against  the  reputed  father,  as  to 
enable  her  to  release  his  liability  before  a  recovery,  or  to  discharge 
him  from  the  sum  awarded,  after  the  order  is  made ;  that  the  statute 
definitely  appropriates  the  money  to  the  support  of  the  child,  and 
that  it  can  not  be  diverted  from  that  purpose.  It  is  ordinarily,  and 
very  properly,  ordered  to  be  paid  over  to  the  mother,  as  she  con- 
tinues burdened  with  the  custody  and  support  of  the  child ;  but 
even  this  is  within  the  sound  discretion  of  the  court,  which  should 
be  exercised  with  a  view  to  the  best  interests  of  the  child,  and  the 
consequent  protection  of  the  public  from  being  made  chargeable 
with  its  support. 

This  construction  of  the  statute  is  not  only  strongly  supported, 
but  we  think  necessarily  follows,  from  the  decisions  made  by  the 
Supreme  Court,  in  the  cases  of  State  v,  Mitchell,  Wright,  464,  and 
Hawes  t?.  Cooksey,  13  Ohio,  242. 

2.  The  question  of  evidence,  made  by  the  second  assignment,  has, 
since  the  reservation  of  this  case,  been  decided  by  us  in  accordance 
with  the  ruling  of  the  court  below.  We  are  Mill  satisfied  with  that 
decision,  and  it  is  now  unnecessary  to  repeat  the  reasons  upon  which 
it  was  fbunded. 

Judgment  affirmed. 
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675]     *HiBAic  Geegort  v.  Olevblai 
NATi  Railroad  Go 

Where  two  of  the  jadges  of  the  court  of  comi 
event  of  a  proceeding  to  appropriate  land 
fact  appears  in  the  record,  and  there  is  i 
waived  his  objection  to  the  court,  the  ord 
praisers  and  directing  a  warrant,  will  be  r 

Obrtiorari  to  the  district  court  of  V 
The  case  is  stated  in  the  opinion  of  tl 

Sweefzer  &  Beid,  for  plaintiff. 
8.  Finch^  for  defendant. 

Kennon,  J.  The  Cleveland,  Colmnbt 
Company,  in  1849,  sought  to  approprij 
land  for  the  use  of  the  road.  The  instr 
ating  the  land,  was  filed  in  tlie  clerk's 
mon  pleas  of  Delaware  county,  a  copj 
petition  filed  asking  M.  L.  Oriffin,  one 
the  court,  to  appoint  three  disinterested 
county,  appraisers,  to  ascertain  the  amo 
ory  ought  to  receive  according  to  the  st 

The  associate  judge  appointed  the  ap 
praisement,  found  the  damages  and  ben 
return  accordingly.  Application  was  a 
to  set  aside  the  appraisement  and  proce 
in  the  motion.  The  proceedings  were 
common  pleas  appointed  three  other  c 
676]  rant  under  the  seal  of  the  court,  i 
proper  appraisement.  In  August,  1849 
their  return,  assessing  the  defendant's  d 
efits  conferred  on  the  defendant  by  th< 
making  the  difference  between  the  dami 
paid  by  the  company.  A  motion  was  n 
this  report  for  several  reasons ;  one  of 
judges  of  the  court  of  common  pleas 
praisers  or  commissioners,  were  stookh( 
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pany.  The  court  refused  to  set  aside  the  report,  but  made  a  journal 
entry  that  two  of  their  members  were,  at  the  time  of  making  the 
appointment  of  the  appraisers,  and  still  were,  stockholders  in  the 
company,  and  interested  in  the  matter  in  controversy,  and,  under 
the  statute,  certified  the  case  to  the  court  of  common  pleas  of 
Union  county.  A  motion  was  made  in  the  court  of  common  pleas 
of  Union  county  to  set  aside  the  report,  for  the  same  and  additional 
reasons ;  but  the  court  overruled  the  motion,  and  confirmed  the  re- 
port of  the  commissioners.  The  case  was  then  taken  by  Gregory, 
on  certiorari,  to  the  district  court  of  Union  county.  The  district 
court  reversed  the  order  of  the  court  of  common  pleas  of  Union 
county,  and  remanded  the  case  to  the  court  of  common  pleas  of 
Union  county  for  ftirther  proceedings.  The  case  is  brought  into 
this  court  on  certiorari  to  the  district  court  by  the  railroad  company, 
for  the  purpose  of  reversing  the  order  of  the  district  court. 

The  error  assigned  by  the  company  is,  that  the  district  court 
erred  in  reversing  the  order  of  the  court  of  common  pleas  of  Union 
county  confirming  the  report  of  commissioners. 

If  the  court  of  common  pleas  of  Union  county  erred  in  confirm- 
ing the  report  of  the  commissioners  and  the  action  of  the  court  of 
common  pleas  of  Delaware  county,  then  there  is  no  error  in  the 
order  of  the  district  court. 

Is  there  any  error  in  the  ruling  of  the  court  of  common  pleas  of 
Union  county? 

*lt  is  claimed  that  the  court  of  common  pleas  of  Union  [677 
county  ought  to  have  set  aside  the  report  of  the  commissioners  and 
the  whole  proceeedings,  for  various  causes,  which  we  do  not  con- 
sider it  necessary  to  state,  particularly  as  we  find  one  cause  for  which, 
we  think,  the  order  of  the  common  pleas  should  be  set  aside,  and 
therefore  the  judgment  of  the  district  court  affirmed. 

It  appears  from  the  record,  that  two  of  the  judges  of  the  court  of 
common  pleas  of  Delaware  county  were  stockholders  in  the  rail- 
road company,  at  the  time  of  the  commencement  of  the  proceed- 
ings, and  still  were,  at  the  time  the  case  was  transferred  to  Union 
county  court.  They  were  interested  parties  in  the  whole  proceed- 
ings ;  and  the  question  presented  is,  whether  they  could  make  an 
order,  touching  the  merits  of  the  case,  which  could  not  be  reversed, 
when  no  error  appeared  in  the  order  itself?  Is  the  mere  fact  that 
they  were  interested,  a  sufficient  ground  upon  which  to  reverse  the 
judgment?    The  district  court  -so  held.    Did  that  court  err  in  so 
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principles  of  Batural  justice  and  of  the  common  law,  no  man  can 
lawfully  sit  as  judge  in  a  case  in  which  he  may  have  a  pecuniary 
interest.  Nor  does  it  make  any  difference  how  small  the  interest 
is.  Any  interest,  however  small,  has  been  held  sufficient  to  render 
a  judge  incompetent.  The  only  exception  known  to  this  broad  and 
general  rule,  exists  where  there  may  be  a  necessity  that  the  judge 
should  act  in  order  to  prevent  a  failure  of  justice."  After  reciting 
the  opinion  of  Lord  Mansfield,  in  the  case  of  Hestruph  v.  Brad- 
dock,  upon  the  subject  of  the  interest  of  witnesses  and  juries,  Chief 
Justice  Parsons  says  :  "  It  is  true  he  does  not  comprehend  a  judge 
within  *his  general  exclusion  on  account  of  interest,  but  [679 
there  can  be  no  doubt  that  the  principle  applies,  with  equal  strength, 
to  them  ;  and  we  think,  for  this  cause,  any  judgment  rendered  by 
a  justice  thus  circumstanced,  might  be  defeated  ;  but  as  the  interest 
of  a  justice  whp  issues  a  warrant,  may  be  latent  and  unknown  to 
the  officer  who  is  called  upon  to  serve  it,  we  are  not  prepared  to  say 
lie  may  not  be  protected  from  damages." 

No  authority  is  cited  by  counsel  bearing  directly  upon  this  point, 
and  few  can  be  found ;  and  for  the  reason,  that  in  but  few  cases  do 
interested  judges  ever  pretend  to  sit  in  such  cases. 

We  think,  for  the  administration  of  justice,  the  safe  way  is,  in 
all  cases,  for  interested  judges  to  decline  acting  in  such  cases;  and 
where  it  appears,  on  the  record,  that  they  were  interested,  and 
acted  on  questions  of  fact,  and  especially  when  they  were  to  select 
the  jury  who  try  the  facts,  they  should  refuse  to  sit,  and  make 
known  their  interest  at  the  earliest  stage  of  the  proceedings,  that 
the  case  may,  under  our  statute,  be  transferred  to  an  adjoining 
county.  In  this  case,  the  court  appointed  the  appraisers  and  re- 
ceived their  report,  and  did  not,  on  motion,  set  the  same  aside; 
nor  did  the  court  of  common  pleas  of  Union  county.  We  think 
the  whole  proceedings,  after  the  issuing  of  the  warrant,  are  erro- 
neous, and  ought  to  have  been  set  aside ;  that  the  court  of  common 
pleas  of  Delaware  county  ought  to  have  retraced  its  steps,  and  set 
aside  the  report  of  the  commissioners,  and  that  the  court  of  com- 
mon pleas  of  Union  county  erred  in  not  doing  so,  and  that,  for  this 
cause,  the  district  court  was  right  in  reversing  the  order  of  that 
court. 

The  judgment  of  the  district  court  is  therefore  affirmed,  with 

costs. 
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In  an  action  brongbt  for  the 
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against  the  plaintiff's  cla 
in  the  sale  or  breach  of  i 

Such  a  proceeding  is  in  the  n 
principles. 

When  the  controversy  is  bet^ 
no  difference  that  a  note 

If  the  defendant  elects  to  pres 
him  is  a  bar  to  another  a 

Ebbob  to  the  common 
trict  court. 

The  original  action  w 
the  peace,  founded  upon 
The  defendant  in  error  t;* 
for  defendant,  whereupoi 
declaration  in  the  comm 
plead  the  general  issue 
dence  of  the  prior  adjudi 
iam  Mick,  a  justice  of  i\ 
testimony,  which  tended 
before  Mick,  which  was  i 
the  purchase  money  of  tl 
claim  to  recoup  the  dam 
warranty.  Mick  decided 
to  recoup,  being  of  opinic 
ranty,  and  rendered  jud 
trial  in  the  common  pleat 
the  court  rejected  the  tesi 
681]  judications  of  Mi 
This  writ  was  issued  to  t 
the  district  court,  where 

Milton  L,  Clark,  for  pis 
1    Greenl.   on    Ev.,  S4 
Butler,  7  Bast,  479,  481 ; 
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worth  V.  Granard,  1  Camp.  38 ;  Fisher  v.  Samuda  et  al.,  1  lb.  190 
Poulton  V.  Lattimore,  17  E.  C.  L.  373;  Street  v,  Blay,  22  Tb.  122 
2  Starkie  on  Ev.,  645,  646;  Lowe  v.  Tucker,  19  B.  C.  L.  225 
Jones  v\  Scriver,  8  Johns.  453;  Beeker  &  Beekerv.  Vrooman,  13  lb 
230;  Burton  r.  Stewart,  2  Wend.  236;  McAllister  v.  Reab,  4  lb.  484 
S.  C,  8  lb.  109;  Spalding  v,  Vandercook,  2  lb.  431;  Grleason  & 
Viole  V,  Clark's  Adm'r,  9  Cow.  57;  Blanchard  v,  Ely,  21  Wend. 
342 ;  Cook  v.  Mosely,  lb.  277 ;  Still  v.  Hall,  29  lb.  51 ;  Ives  v.  Van 
Epps,  22  lb.  155;  Westlake  v.  Degraw,  25  lb.  669;  Batterman  v. 
Pierce,  3  Hill,  171 ;  The  Mayor  of  Albany  v,  Trowbridge,  5  lb.  71 ; 
Barber  v.  Rose,  lb.  76;  Whitbeck  v.  Skinner,  7  lb..  53;  Judd  v.  Den- 
nison,  10  Wend.  512;  Van  Epps  v.  Harrison,  5  Hill,  63;  Tone  v. 
Brace,  8  Page,  597 ;  Britton  v.  Turner,  6  N.  H.  481 ;  Miller  v.  Smith, 
1  Mason,  437;  1  Pet.  C.  C.  221;  Dodge  v.  Tilerton,  12  Pick.  328; 
Harrington  v.  Stratton,  23  lb.  510;  Hunt  v.  The  Otis  Company,  4 
Met.  464;  Christy  v.  Reynolds,  16  Serg.  &  Rawle,  258;  Todd  u. 
Gallagher,  lb.  261 ;  Steigleman  v.  Jeffries,  1  lb.  477;  2  Kent's  Com. 
474;  Culver  v.  Blake,  6  B.  Mon. ;  Moore  v.  Nestbit,  3  Hill's  S.  C; 
Swan's  Treat,  (ed.  1841)  440,  ed.  1854,  602 ;  Hare  &  Wallace's  Note 
to  Cutler  V.  Powell,  2  Smith's  L.  C.  45  (ed.  1852) ;  Hatchett  & 
Brother  r.  Gibson,  13  Ala.;  Sedgwick  on  Damages,  456;  McAlpin 
V.  Lee,  12  Conn.  129;  Harlan  v.  Reed,  3  Ohio,  285;  2  East,  446; 
House  v.  Ford,  4  Black.  293;  Williams  v.  Harris,  2  How.  Miss. 
627 ;  Supmt.  U.  S.  D.,  sees.  297,  312. 

"^Alfred  Yaple,  for  defendant,  cited :  [683 

1  Greenl.  Ev.,  sec.  524;  Starkie  Ev.  214,  215;  Comyn  on  Cont.  37, 
38;  3  Wend.  236;  13  Johns.  56 ;  16  Ohio,  504;  4  Viner's  Abr.  533 
McAllister  v,  Reab,  8  Wend.  109;   Harlan  v.  Reed,  3  Ohio,  285 
State  V.  Collins,  6  lb.  126 ;   Poulton  v.  Lattimore,  17  E.  C.  L.  373 
9  B.  &  C.  259;   4  Man.  &  Ry.  208;   Baston  v.  King,  cited  7  East, 
480;  Street  v.  Blay,  22  E.  C.  L.  122;   2  B.  &  Ad.  4G4;  DeLewhan 
berg  V.  Buchanan,  24  E.  C.  L.  352 ;  Fisher  v.  Samuda,  1  Camp.  190 
Cormack  v.  Gillis,  cited  7  East,  480 ;  Tye  v.  Gwynne,  2  Camp.  346 
Morgan  v,  Richardson,  1  lb.  40 ;   Obbard  t?,  Betham,  M.  &  M.  483 
Archer  v.  Bamford,  3  Stark.  175;    Spiller  r.  Westlake,  2  B.  &  Ad. 
155;   Dayr.  Nix,  9  Moore,  159;   Solomons.  Turner,  1  Stark.  51 
Jones  V.  Bright,  5  Bing.  33;  Chitty  on  Contracts,  464;  Reab  v.  Mc- 
Allister, 8  Wend.  109;  Prisbee  v.  Hoffnagle,  11  Johns.  50;  Beeker 
V.  Vrooman,  13  lb.  302;   Spalding  v.  Vandercook,  2  Wend.  431  j 
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Burton  v.  Stewart,  3  lb.  236 ;  3  Ohic 
126 ;  Kinncar  v.  Thomas,  4  West.  Law 
kins,  12  Conn.  234;  Thornton  r.  Wy; 
r.  Reed,  3  Ohio,  285  (Ham.  Revised 
144;  16  lb.  504;  Scudder  v.  Andre 
396;  2  A.  R.  Marshall,  545;  Bain  v.  T 
Cranch,  565. 

Ranney,  J.  This  case,  involving  q 
interest  and  importance  when  it  was  tri 
unimportant  by  a  decision  of  this  com 
and  by  the  adoption  of  the  code  of  ci 
the  Steamboat  Wellsville  v.  Geisse,  3 
all  cases  pending  when  the  code  tool 
recoupment  is  a  part  of  the  law  of  this 
to  be  administered  by  its  courts ;  whi' 
edly  provided  for  the  same  thing  in  t 
683]  counter-claim.  It  may  be  rea 
trine,  in  its  present  completeness,  had 
the  early  and  technical  period  of  the  co 
prising  that  it  should  have  been  ad 
much  hesitation  ;  or  even  that  it  she 
recognized.  But,  if  it  has  made  itt 
nevertheless  done  so  surely;  and  ther< 
ing  that,  with  very  inconsiderable  ex< 
naturalized  in  the  courts  of  England  i 

A  moment's  attention  to  the  princip 
will  sufficiently  indicate  its  limits  and 
defense  to  the  action,  but  only  affects 
by  the  plaintiff.  It  consists  simply  in 
upon  his  part  has  a  right  of  action  a 
out  of  the  same  transaction,  by  giving 
so,  to  settle  his  rights  in  the  same  suit 
the  plaintiff's  claim  as  he  would  be  enl 
a  cross-action.  As  stated  by  Bronson 
matter  which  is  never  pleaded  in  bar. 
action.  The  right  of  the  plaintiff  to  s 
fendant  says  he  has  been  injured  by  tl 
of  the  same  contract  on  which  the  act 
stop,  cut  off,  or  keep  back  so  much  of 
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eatisfy  the  damages  which  have  been  sustained  by  the  defendant." 
Nichols  V.  Dusenbury,  2  Comst.  286.  It  properly  applies  in  actions 
brought  for  the  purchase  price  of  property,  where  the  defendant 
claims  fraud  or  warranty.  In  such  case,  if  the  plaintiff  was  per- 
mitted to  recovei^  the  whole  amount  stipulated,  the  defendant  might 
bring  his  action  and  recover  back  to  the  extent  of  his  injury.  No 
earthly  reason  can  be  given  why  such  a  controversy  should  be  di- 
vided into  two  suits,  instead  of  being  settled  in  one.  On  the  con- 
trary, individual  justice  and  public  policy  unite  in  requiring  a  defin- 
itive settlement  at  the  earliest  moment  that  the  rights  of  the  par- 
ties can  be  properly  investigated.  It  *involves  no  exami-  [684 
nation  of  separate  transactions,  and  the  court  and  jury  employed  to 
settle  the  rights  of  the  plaintiff,  are  as  competent  as  any  other  can 
be  to  settle  those  of  the  defendant.  As  the  T^hole  consists  in  de- 
ducting from  the  sti'pulated  price  of  the  property  the  amount  for 
which  the  plaintiff  is  liable  for  his  fraud  or  warranty,  and  as  the 
great  object  is,  in  this  manner,  to  avoid  circuity  of  action  and  need- 
less litigation,  it  is  evident  that  it  can  make  no  possible  difference 
how  the  contract  is  evidenced.  Whenever  the  action  is  brought  for 
the  price  of  the  property,  and  is  between  the  original  parties  to  the 
contract,  it  is  the  absolute  right  of  the  defendant  to  have  the 
amouht  of  his  damages  deducted  from  that  price,  instead  of  being 
put  to  a  separate  action ;  and  when  he  elects  to  litigate  his  rights 
in  this  form,  he  is  as  fully  barred  by  a  decision  for  or  against  him, 
as  though  he  had  prosecuted  an  independent  action  for  the  recovery 
of  his  damages. 

We  see  nothing  in  this  case  to  take  it  out  of  the  operation  of 
these  principles;  and  we  are  therefore  of  opinion,  that  Justice 
Mick  was  fully  competent  to  have  allowed  Dunn  all  the  damages  to 
which  he  showed  himself  entitled,  in  the  action  prosecuted  before 
him  for  the  price  of  the  horse ;  and  that  the  court  of  common 
pleas  erred  in  rejecting  the  evidence  offered,  to  show  that  it  was  so 
litigated,  and  that  the  adjudication  was  a  bar  to  the  action  after- 
ward brought. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 
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The  owner  of  land  regnlarly  appropriatec 
upon  proceedings  instituted  bj  thereon 
is  barred  of  the  common-law  remedy  t 
may  have  sustained  by  the  entry  of  t 
their  road  upon  such  land. 

In  such  case,  the  bar  is  equally  effectual,  t 
to  submit  to  such  proceedings,  or  to 
and  deposited  for  his  use. 

Error  to  the  court  of  common  pi 
The  original  action  was  brought  1 
for  the  construction  of  its  railroad  v 
by  which  he  claimed  he  was  dai 
pleaded  to  the  declaration,  and  the  1 
cision  of  the  case  turned  was,  in  sul 
ther  plea  the  defendant  comes  and  s 
to  maintain  his  action  against  it,  b 
and  authority  conferred  upon  it  by 
of  the  State  of  Ohio,  enacted  on  the 
'  an  act  to  amend  and  consolidate  t 
Eaton  and  Hamilton  Company,'  wl 
wit,  on  the  fii'st  day  of  April,  A.  D.  '. 
Preble,  and  State  of  Ohio,  to  wit,  j 
cepted  by  the  board  of  directors  of 
road  Company,  by  a  journal  entry 
upon  the  journal  of  the  proceeding 
defendant  did  heretofore,  on  the  20t 
lands  of  the  plaintiff,  for  the  purpoe 
the  line  of  the  said  railroad,  and  th< 
ascertained  that  it  was  necessary  to  a 
686]  totheu8eofsaid*company,as1 
the  plaintiffs  land,  for  the  distance  of  i 
twelve  and  four-tenths  acres,  more  or 
ing  and  using  a  sufficient  quantity  of 
timber,  within  said  limits,  to  make  i 
to  restore  the  crossing  of  the  turnp 
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le  to  be  used  as  a  way  and  bed  for  said  railroad,  of  the  width  of 
>  hundred  feet,  with  grades,  excavations,  embankments,  drains, 
1  culverts;  allowing  the  said  plaintiff,  his  heirs  and  assigns,  to 
is  and  repass  over  the  same  in  a  reasonable  manner,  not  interfer- 
:  with  the  rights  and  interest  of  said  company.  And  the  said 
endant  further  says,  that  upon  the  making  of  said  appropriation, 
defendant  did  forthwith,  on  the  10th  day  of  July,  1851,  file  with 
clerk  of  the  court  of  common  pleas  of  said  county  of  Butler,  a 
cription  of  the  rights  and  interest  so  appropriated,  as  such 
cription  remaining  on  file  in  the  office  of  said  clerk,  will  folly 
I  at  large  appear.  And  said  defendant  further  says,  that  the  said 
[road  company  did,  upon  making  the  appropriation  aforesaid,  to 
;,  on  the  11th  day  of  July,  1851,  deliver  to  the  said  Thomas 
eston,  a  copy  of  the  said  act  or  instrument  of  appropriation,  and 
t  thereupon,  the  court  of  common  pleas  of  Butler  county  not 
ng  then  in  session,  Nehemiah  Wade,  Esq.,  one  of  the  judges  of 
i  court,  did,  upon  the  application  of  the  defendant  (of  which 
)lication  the  said  Thomas  Hueston  had  due  notice),  by  his  war- 
it  duly  issued,  appoint  Fergus  Anderson,  James  W.  Cochran,  and 
es  Eichards,  three  disinterested  freeholders  of  the  said  county  of 
tier,  to  appraise  the  damages  which  the  said  Thomas  Hueston 
tdd  sustain,  by  reason  of  the  appropriation  of  the  premises  and 
hts  aforesaid,  of  which  appointment  the  said  Hueston  had  due 
iice.  And  defendant  forther  says,  that  by  virtue  and  in  pursu- 
5e  of  the  command  of  the  warrant  aforesaid,  afterward,  on  the 
h  day  of  July,  1851,  the  said  freeholders  having  been  first  duly 
3rn,  at  the  time  and  place  named  in  the  warrant,  *and  having  [687 
ly  heard  the  parties,  did,  on  actual  view  and  upon  full  consideration 
the  premises,  appraise  the  value  of  the  land  of  the  said  Thomas 
leston,  so  appropriated  and  taken  for  the  use  of  said  defendant's 
Iroad,  at  the  sum  of  nine  hundred  and  thirty  dollars,  and  the 
nage  done,  by  reason  of  said  railroad  to  the  said  tract  of  land, 
three  hundred  and  seventy -eight  dollars — making,  together,  the 
Q  of  thirteen  hundred  and  eight  dollars ;  and  the  said  freeholders 
praised  the  benefits  which  would  accrue  to  said  tract  of  land,  by 
t  construction  of  the  railroad,  at  three  hundred  dollars,  and  the 
ference  being  one  thousand  and  eight  dollars,  the  said  freeholdei's 
essed  that  sum  as  the  damages  of  the  said  Thomas  Hueston 
the  premises,  and  made  return  of  the  same,  under  their  hands 

573 


Digiti 


zed  by  Google 


su 


,  to  the  cler] 
I  the  same  '^ 
iefendant  f 
hands  of  i 
Eueston,  oi 
eight  dolh 
I  of  the  pro 
e  said  defei 
jresaid."  [ 
a,id  railroac 
complains, 
ain  his  act 
iuctory  pai 
t  without  t 
ce  of  the  o 
,  he  ought 
t  sustained 
was  brough 

for  Huesto 
,  for  railroi 

Lanney,  J. 
liar  approp 
oad,  and  a  < 
lurt,  for  his 
3  without  I 
sed,  and  st 
'  the  dama^ 
splication  h 
dant,  his  cc 
tatute  for  ] 
►  the  comm< 
owner,  an< 
is  no  bar  1 
the  presen 
i  not  yield 
>n  of  remed 
jr.  A  righ 
3  between  t 
74 


Digiti 


zed  by  Google 


r 


DECEMBER  TERM,  1855.  689 

Hueston  v.  E.  &  H.  R.  R.  Co. 

&ction.  In  the  case  before  ns,  as  it  is  made  to  appear  by  the  plead< 
ings,  no  wrongful  act  has  been  done ;  no  trespass  npon  the  plaint- 
iff's property  has  been  committed,  and,  consequently,  no  right  of 
action  ever  existed  in  his  favor.  The  defendants  have  regularly 
appropriated  his  property  to  a  public  use,  and  before  taking  pos- 
session, or  otherwise  interfering  with  it,  have  paid  him  its  full 
value  in  money,  as  provided  by  law.  The  public,  as  it  lawfully 
might,  has  compelled  him  to  submit  to  a  forced  sale  of  the  property 
to  be  applied  to  a  public  use.  But  in  all  this,  no  legal  wrong  has 
been  done ;  it  was  but  the  exercise  of  a  lawful  authority,  and  law- 
fully and  regularly  pursued.  He  has  but  submitted  to  one  of  the 
conditions  upon  which  all  property  is  holden — the  sovereign  right 
of  the  sirate  to  appropriate  it  to  public  uses  when  necessary,  upon 
making  compensation.  His  right  to  compensation  was  perfect  and 
absolute ;  but  when  these  proceedings  were  had,  under  the  former 
constitution  of  the  state,  *no  court  or  jury  was  required  to  [689 
fix  the  amount.  Any  fair  mode  of  assesssment,  provided  by  law, 
was  sufficient.  Willy ard  v.  Hamilton,  7  Ohio,  115  (pt.  2) ;  Work 
17.  The  State,  2  Ohio  St.  307. 

After  the  amount  was  regularly  ascertained,  and  paid  or  de- 
posited for  the  use  of  the  owner,  the  title  to  the  property,  or  such 
interest  as  was  necessary  for  the  use  of  the  company,  passed  from 
him  to  the  company,  to  be  held  in  trust  for  the  public,  just  as 
fully  and  effectually  as  though  he  had  voluntarily  conveyed  by 
deed.  In  afterward  entering  upon  it,  they  entered  upon  their  own 
land,  and  not  npon  his;  and  used  it  as  lawful  proprietors,  and  not 
as  trespassers. 

If  they  had  taken  possession  without  making  compensation,  a 
.  very  different  question  would  be  presented.  Although  that  con- 
stitution did  not  provide  that  the  compensation  should  be  made 
before  the  property  was  taken,  still  it  would  seem  to  be  doubtful 
whether  the  property  could  be  appropriated  until  it  was  done,  and 
whether  the  company  might  not  be  treated  as  wrong-doers,  and,  as 
such,  subjected  to  a  common-law  action,  at  the  election  of  the 
owner,  instead  of  a  proceeding,  on  his  part,  under  the  statute. 
But  even  npon  that  state  of  facts,  the  case  of  Hickcox  r.The  City 
of  Cleveland,  8  Ohio,  543,  suppoi^ted  by  numerous  decisions  in 
other  states,  would  seem  to  confine  the  owner  to  the  statutory 
mode  of  assessment.  Upon  that  question,  however,  we  express  no 
opinion.     All  we  decide  is,  that  where  the  corporation  itself  insti- 
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e  proper  proceeding,  and  regularly  appropriates  the  prop- 
making  compensation,  no  right  of  action  arises  against  it^ 
it  such  proceeding  is  equally  eifectual,  whether  the  owner 
to  it  or  not,  or  whether  he  takes  or  refuses  the  money  de- 
for  his  use. 

liversirfn  of  the  water-course  was  a  necessary  consequence 
ng  the  embankment,  and  fell  within  the  appropriation  for 
ompensation  was  made,  and  seems  to  be  fully  justified  by 


Judgment  affirmed. 


♦Nicholas  Lonowoeth  v,  Stttboes  and  Anderson. 

ict  and  Supreme  Courts  are  capable  of  receiving  jurisdiction  to  review 

I  decided  by  themselves. 

Lsdiction,  in  chancery  cases,  is  conferred  on  the  district  court  by  the 

mthorizing  appeals,  and  on  the  Supreme  Court  by  the  law  authorizing 

eservation  of  a  cause. 

conferred  by  the  act  of  March  14,  1863.    Sec.  6,  61  Ohio  L.  474. 

review  is  not  an  original  bill  or  suit 

of  review. 

cause  of  Sturges  &  Anderson  v.  Nicholas  Longworth  was 
at  the  January  term  of  this  court,  1853,  the  decree  of  the 
5I0W  in  favor  of  the  defendant  being  reversed.  To  review 
ision  the  bill  now  before  the  court  was  filed  ;  and  this  is  a 
to  dismiss  the  bill,  on  the  ground  that  the  court  has  no 
tion  to  entertain  it. 

'.  JSunter,  W.  B.  Caldwell,  A.  E.  Gwynne,  John  W.  Andrews^ 

P.  Norton,  for  defendants. 

^orthington  {Worthington  &  Matthews),  and  H,  Stanhery,  for 

nants. 

".  Hunter,  for  defendant,  made  tne  loiiowing^  points  in  sup- 

the  motion : 

jourt  is  now  called  upon  to  entertain  a  bill  of  review,  to 

30  its  own  final  decree  in  chancery,  rendered  in  a  cause 

ly  before  the  court  for  the  exercise  of  its  appellate  jurisdio- 
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tion.    Is  the  jurisdiction  which  the  court  is  now  called  upon  to 
exercise,  appellate  or  original? 

Appellate  jurisdiction  is  that  sort  of  jurisdiction  which  is  exer- 
cised by  a  superior  court  over  the  orders,  judgments,  and  decrees 
*of  an  inferior  court,  on  the  removal  of  the  record  of  the  [691 
inferior  into  the  superior  court.     2  Yerger,  499  ;  10  lb.  200. 

This  idea  of  an  appeal,  from  the  decision  of  an  inferior  to  a 
superior  tribunal,  is  wholly  wanting  in  the  case  in  hand,  of  a  peti- 
tion to  the  court  to  review  its  own  decree. 

The  evil  to  be  remedied  by  the  appeal  from  the  inferior  court, 
is  the  judgment  or  decree  of  that  court.  Under  our  present  system, 
like  that  of  the  federal  courts,  the  judgment  or  decree  of  the 
Supreme  Court  is  remanded,  for  execution,  to  the  court  below ;  and 
when  its  power  is  exercised  by  the  rendition  of  a  final  judgment  or 
decree,  and  the  cause  is  remanded  to  the  court  below  for  execution 
of  such  final  judgment  or  decree,  it  has  hQCome  functus  officio;  that 
power  and  jurisdiction  which  were  called  into  action  by  the  appeal, 
having  been  fully  exercised,  is  exhausted ;  and  if  the  final  judgment 
or  decree,  which  has  been  pronounced  by  the  court  of  dernier  ressort, 
>8hall  ever  again  come  to  be  reviewed  (which  could  only  be  done  in 
the  same  court),  it  evidently  would  be,  in  virtue  of  the  exercise  of 
some  other  jurisdiction  than  the  exhausted,  appellate  jurisdiction, 
in  virtue  of  which  the  judgment  or  decree  to  be  reviewed  was 
rendered.  7  Wheat.  58;  1  Hen.  &  Mun.  13;  2  Paige,  45;  3  How.  S. 
C.  413. 

The  Supreme  Court  of  Ohio  is  an  appellate  court  of  dernier  ressort, 
with  very  limited  original  jurisdiction — in  this  respect  being  almost 
exactly  like  the  Supreme  Court  of  the  United  States.  Cases  have 
been  brought  before  that  court  (U.  S.)  by  appeal,  in  which  for 
reasons  wholly  overlooked  by  attorneys  and  court,  the  federal 
courts  had  not  any  jurisdiction,  but  which  passed  into  final  judg- 
ment or  decree  in  the  Supreme  Court.  And  these  same  cases,  after 
being  remanded  to  be  further  proceeded  in  by  the  court  below,  and 
for  execution  of  the  decree,  have  again  been  brought  before  the 
Supreme  Court — the  whole  record — and  the  errors  for  want  of  ju- 
risdiction pointed  out,  and  the  court  invoked  to  vacate  its  former 
final  adjudications.  But  this  has  been  ^refused  as  often  as  [693 
asked,  not  because  the  court  was  not  made  sensible  of  the  error,  but 
for  the  want  of  power,  and  this,  too,  in  cases  regularly  brought  be- 
fore the  court,  by  appeal,  after  further  and  final  orders  in  the  lower 
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the  Supreme  Court  holding,  in  all  such  cases,  that,  having 
ercised  its  power  and  jurisdiction  in  the  case,  and  upon  the 
n  which  the  alleged  error  existed,  it  had  no  power  to  review 
erse  its  own  judgments  and  decrees.  3  How.  U.  S.  413. 
urisdiction  by  which  an  appellate  court  of  final  resort  would 
se  its  own  decisions,  is  not  appellate  but  original,  and  there- 
8  court,  for  constitutional   reasons,  has  not  the  power  to 

I  such  jurisdiction.  If  such  jurisdiction  can  be  holden  to  be 
e,  it  can  only  be  exercised  by  the  court,  when  authorized  by 

0  do ;  and  as  yet  no  law  exists  warranting  its  exercise, 
luthorities  princiijally  relied  upon,  in  support  of  the  propo- 
contained  in  this  argument,  are  the  following,  the  points 

in  each,  applicable  to  the  case,  being  here  briefly  stated: 
shearing  not  allowed  in  equity  cause,  after  it  has  been  re- 
:o  the  court  below  to  carry  into  eflect  the  decree."   Browder 
•thur,  7  Wheat.  58. 

Supreme  Court  has  no  power  to  review  its  decisions 
•  in  a  case  at  law  or  in  equity.  A  final  decree  in  chancery 
usive  as  a  judgment  at  law."  Washington  Bridge  Co.  t?. 
,  3  How.  S.  C.  413. 

3cree  affirmed  by  the  court  of  appeals,  on  bill  of  review,  ought 
)e  reversed  except  for  new  matter."  McCall  v.  Graham,  1 
Mun.  13. 

II  of  review  will  not  lie  on  a  decree  of  the  Supreme  Court, 
30urt,  to  reverse  its  own  decree,  said  court  having  no  original 
lion.''    Cox  V.  Breedlove,  2  Yerg.  (Tenn.)  499;  Wilson  v. 

10  lb.  20().  I 

of  review  not  allowed  for  newly  discovered  facts,  to  review  1 

.  decree  affirmed  in  the  court  of  errors,  unless  the  right  *i8  j 

y  reserved,  in  the  final  decree  of  the  appellate  court" 
V.  Bryan,  2  Paige,  45. 

as  last  above.    Blight  v.  Mcllray,  4  Mon.  146. 
pd  Eq.  PI.  by  Jeremy,  88;  Cooper's  Eq.  PL  91,  92. 

Gwynne,  for  defendant,  in  support  of  the  motion  to  dismiss, 
le  following  points : 

Supreme  Court  of  Ohio,  under  the  constitution  of  1851,  can 
artain  a  bill  of  review,  to  a  decree  rendered  by  the  same 

1  a  cause  reserved  to  it,  after  the  oonstitution  of  1851  took 
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"  The  original  jurisdiotion  of  the  Supreme  Court  is  limited,  by  the 
constitution,  to  writs  of  quo  warranto,  mandamus,  habeas  corpus,  and 
procedendo;  and  as  this  case  does  not  come  under  either  of  the 
heads  of  original  jurisdiction,  it  must  be  entertained  under  the  ap- 
pellate jurisdiction  or  be  dismissed."  The  Logan  Branch,  ex  parte, 
20  Ohio,  432 ;  2  Ohio  St.  498. 

The  most  imperative  mandate  by  the  legislature,  that  a  bill  of  re- 
Tiew  may,  or  can,  be  filed  in  the  Supreme  Court,  can  avail  naught, 
if  that  court  has  not  the  power,  by  the  constitution,  to  hear  and 
determine  it  j  if  it  has  not,  in  other  words,  jurisdiction  over  it.  6 
Pet.  709 ;  2  How.  U.  S.  338.  Notwithstanding,  therefore,  express 
provisions  of  law,  courts,  having  appellate  jurisdiction,  have  refused 
to  act  upon  original  applications;  such  as  petitions  to  issue  writs  of 
mandamus  or  habeas  corpus,  1  Cranch,  135,  175;  7  Eng.  103;  4 
Florida,  165 ;  9  Porter,  383,  389.  If  jurisdiction  be  wanting,  all 
proceedings  of  courts  are  void. 

The  proposition,  that  a  court,  with  appellate  jurisdiction,  may  en- 
tertain a  bill  of  review,  filed  in  that  court,  can  only  be  maintained 
by  showing  that  such  a  bill  does  not  come  within  the  purview  of 
original  jurisdiction. 

In  Cox  k  Catron  t;.  Breedlove  et  al.,  2  Yerger,  499,  it  was  decided 
that  a  bill  of  review  will  not  lie  upon  a  decree  rendered  *in  [694 
the  Supreme  Court  of  Tennessee.  This  is  supported  by  Overton  v. 
Bigelow,  10  Yerg.  48. 

In  Mercer  v.  Stark,  1  Sm.  &  Mar.  Ch.  479,  485,  the  chancellor 
speaks  of  the  high  court  of  errors  and  appeals,  in  Mississippi. 
*'  That  jurisdiction  of  a  bill  of  review  does  not  belong  to  a  tribunal 
having  mere  appellate  jurisdiction,  is,  I  think,  perfectly  clear.  Bills 
of  review  are  classed,  by  Lord  Redesdale,  as  bills  in  the  nature  of 
original  bills.  If  this  is  their  true  character,  if  they  partake  of  the 
nature  of  an  original  bill  in  chancery,  it  would  seem  difficult  to  sus- 
tain the  jurisdiction  of  a  court,  that  is  declared  to  have  no  jurisdic- 
tion but  such  as  belongs  to  a  high  court  of  errors  and  appeals.'^ 

See  opinion  of  the  Court  of  Appeals  of  Virginia,  Beid's  AdmV  v. 
Striker's  Adm'r,  7  Grattan,  76, 80.  Also,  Maryland  Court  of  Appeals, 
Thomas  r:  Doub,  1  Magruder,  325,  396;  7  Gill,  244,  333 ;  Pinckney 
V,  Jay,  12  Gill  &  J.  69,  93.  Kentucky :  3  J.  J.  Marsh.  493,  610. 
Storer  t;.  Cannon,  17  Vt.  219 ;  Marbury  v.  Madison,  1  Cranch,  137 ; 
1  Curtis'  Commentaries,  sec.  13. 

The  Supreme  Court  of  tho  United  States  has  no  power  to  review 
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)nB,  whether  in  a  case  at  law  or  in  equity.  A  final  decree 
)Tj  is  as  conclusive  as  a  judgment  at  law.  Washington 
o.  V,  Stewart,  3  How.  U.  S.  413,  424 ;  6  Cranch,  267  ;  5  Ih. 
heat.  304,  355 ;  6  lb.  113,  116 ;  7  lb.  58 ;  10  lb.  442  ;  12 


rthington,  for  complainants,  made  the  following  points  on 
late  powers : 

ippeal  from  the  decree  of  the  chancellor  or  vice-chancel- 
I  House  of  Lords,  is,  by  petition  to  reverse  or  vary  the  de- 
n  the  grounds  stated,  and  is  analogous  to  a  writ  of  error, 
•ari  at  law.  2  Smith  Ch.  Prac.  39-47,  sec.  42 ;  2  Harri- 
:^rac.  127,  128. 

.  The  decrees  of  the  United  States  district  courts  are  *re- 
)y  the  United  States  circuit  courts,  upon  a  writ  of  error. 
Dig.  99  J  Ingersol  Dig.  92 ;  sec.  22,  judiciary  act  of  Sep- 
5,  1789  ;  appeal  by  section  21,  judiciary  act  of  September 
in  admiralty. 

jcrees  of  United  States  circuit  -  court  are  revisable  in  the 

bates  Supreme  Court,  on  writs  of  error,  as  at  law.     Sec.  22, 

act  of  September  24,  1789;  Ingersol  Dig.  92;  Grordon 

screes  of  the  state  courts  are  revisable  in  the  United  States 
Court,  on  writs  of  error,  where  is  drawn  in  question  the 
if  a  state  statute,  upon  the  ground  of  its  repugnancy  to  the 
tates  constitution,  etc.  Sec.  29,  judiciary  act  of  September 
Ingersol  Dig.  99 ;  Gordon  Dig.  81. 

admiralty  cases  the  appeal  suspends  the  sentence  alto- 
id  it  is  not  resadjudicata  till  the  final  sentence  of  the  appellate 
Gordon  Dig.  84 ;  5  Cranch,  280;  5  Wheat.  434;  10  Wheat. 

Kentucky  an  appeal,  like  a  writ  of  error,  does  not  vacate 
e  appealed  from,  but  is  simply  a  proceeding  to  review  the 
action  of  the  inferior  court.  It  operates  as  a  supersedeas, 
.me  way,  and  upon  the  same  terms,  that  a  writ  of  error 
and  not  otherwise.  1  Ky.  Dig.  (1834)  127, 142. 
1  New  York  an  appeal  from  the  final  decree  of  the  chan- 
s  not  vacate  or  stay  the  proceedings  on  the  decree  of  the 
r,  but  takes  up  all  his  proceedings  connected  with  the  final 
I  Johns.  Ch.  77, 189;  3  lb.  66;  7  H).  295- 
BO 
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VTII.  In  New  York  an  appeal  from  the  decree  of  the  chancellor 
to  the  court  of  errors  is  by  petition  precisely  like  the  petition  for 
An  appeal  to  the  House  of  Lords.  It  is  to  vacate,  alter,  etc.,  the 
chancellor's  order.     1  Johns.  Ch.  325,  560;  20  Johns.  501 ;  9  lb.  442- 

IX.  1.  The  judiciary  act  of  1803  gave  the  Supreme  Court  of 
*Ohio  original  jurisdiction  in  certain  cases,  and  appellate  ju-  [696 
risdiction  from  the  common  pleas  in  land  cases,  and  other  cases  over 
$100,  and  regulated  appeals.  1  Chase  Stat.  355,  sec.  3;  357,  sec.  9; 
1  Ohio,  176. 

2.  This  aot  is  silent  as  to  the  effect  of  proceedings  on  an  appeal. 

X.  1.  The  chancery  act  of  1804  gives  to  the  Supreme  Court  of 
Ohio  original  jurisdiction  in  certain  cases,  and  appellate  jurisdiction 
from  common  pleas,  in  cases  over  $100,  and  land  cases.  It  regu- 
lates and  directs  how  appeals  shall  be  taken.  It  allows  also  bills  of 
review.     1  Chase  Stat.  432,  sees.  1,  2,  7. 

2.  The  chancery  act  of  1807  recognizes  the  act  of  1804,  but  is  si- 
lent as  to  appeals.    1  Chase  Stat.  565. 

3.  The  chancery  act  of  1810  gives  to  the  Supreme  Court  of  Ohio 
•original  and  appellate  jurisdiction  in  certain  cases  (sec,  2),  and  gives 
appeals  as  in  law  cases  (sec.  51).  It  allows  reviews  (sec.  63).  I 
Chase  Stat.  690. 

4.  The  practice  act  of  the  same  year,  and  taking  effect  at  the  same 
time,  allows  final  decrees  to  be  re-examined  by  writ  of  error  in  the 
Supreme  Court.  1  Chase  Stat.  707,  sec.  13.  It  also  allows  appeals, 
and  declares  the  effect  thereof  to  be  to  render  the  judgment  or  de- 
cree appealed  from  void.  1  Chase  Stat.  711,  sees.  41,  42,  1  lb.  707, 
see.  13;  711,  sees.  41,  42. 

5.  The  practice  act  of  1816  is  in  these  respects  similar  to  th6 
practice  act  of  1810;  2  Chase  Stat,  970,  sees.  95-98 ;  2  lb.  971, 
«ecs.  99, 100. 

6.  The  practice  act  of  1824  is  similar  to  the  prior  acts  (2  Chase 
Stat.  1275,  sees.  95, 97-99),  with  this  qualification :  the  lien  remains, 
and  the  decree  or  judgment  is  suspended  by  the  appeal.  2  Chase 
Stat.  1276,  sees.  100-102. 

7.  The  chancery  act  of  1824  allows  appeals  as  in  suits  at  law, 
also  reviews.  The  practice  act  of  that  year  allows  writs  of  error 
on  decrees.    2  Chase  Stat.  1282,  sec.  45;  2  lb.  1286,  sec.  66. 

*8.  The  practice  act  of  1831  is  like  that  of  1824  upon  ap-  [697 
peals,  but  does  not  allow  writs  of  error  upon  decrees.  3  Chase 
Stat.  1690,  sees.  108-112. 
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9.  The  chancery  act  of  1831  allow 
preserved,  etc.     3  Chase  Stat.  1702,  8< 

XI.  It  is  very  apparent  that  the  pu 
edy  given  by  an  appeal  from  the  chi 
England  to  the  House  of  Lords,  or  fr 
court  to  the  United  States  Supreme  O 
the  court  of  errors  in  New  York,  or  froi 
in  Kentucky  to  the  court  of  appeals,  ai 
the  inferior  court,  for  affirmance  or  r 
acts  entirely  as  a  court  of  errors  at  la 
until  reversed,  and  may  be  proceedec 
order,  bend,  etc.,  for  that  purpose. 

XII.  In  Ohio,  upon  her  appellate  6 
of  1802,  far  different  has  been  the  pra 
after  the  chancery  act  of  1810,  vacate 
and  simply  transferred  the  case  fror 
to  be  considered  and  examine^,  de  nc 
been  pronounced — even  upon  new  j 
necessary.  The  case,  though  appealec 
as  an  original  ease,  and  not  as  a  case 
where  the  decree  appealed  from  is  t( 
versed.  So  the  law  continued  from  181 
retained  the  lien  of  the  decree  appe 
until  the  appellate  court  made  its  ore 
a  court  of  chancery,  and  not  as  a  c< 
whole  effect  of  the  appeal  was  to  tra 
cellor  to  another,  to  be  taken  up,  he 
upon,  precisely  as  if  no  transfer  had  ( 
dication  had  been  had. 

XIII.  It  is  quite  evident,  then,  t 
these  appellate  systems ;  and  while  i 
698]  *does  not  allow  bills  of  review 
examine  its  decrees,  the  other  does ;  b( 
of  errors  acting  upon  a  decree,  but  a  c 
the  original  case  without  or  aside  fron 
the  known  usages  of  chancery,  as  well 
chancery  practice,  have  always  allow« 
decrees,  no  good  reason  can  be  giv( 
decrees  should  not  be  reviewed  as  wel 
In  fact,  all  decrees  of  all  chancellors 
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and'the  same  statute,  and  in  Ohio  the  decrees  of  the  Supreme  Court 
can  be  examined  on  review  precisely  as  the  decrees  of  the  court  of 
common  pleas.  In  this  respect,  the  rule  and  the  statute  applicable 
to  the  decrees  of  the  one  court  are  equally  applicable  to  the  decrees 
of  the  other. 

JT.  Stanhery^  on  the  same  side : 

This  was  a  case  in  chancery,  pending  in  the  Supreme  Court  for 
Hamilton  county,  on  the  1st  September,  1851,  when  the  new  con- 
stitution went  into  force. 

The  final  decree  in  common  pleas  was  rendered  in  the  common 
pleas  of  Hamilton  at  the  February  term,  1851. 

Having  been  transferred  from  the  Supreme  Court  for  Hamilton 
county  to  the  district  court  for  the  same  county,  it  was,  by  the  dis- 
trict court,  at  the  November  term,  1852,  reserved  to  the  Supreme 
Court  under  the  new  constitution  ;  and  at  the  January  term,  1853, 
the  final  decree — being  a  decree  reversing  the  original  decree — was 
rendered  in  that  court. 

The  question  now  presented  is,  whether  the  remedy,  by  bill  of 
review,  may  be  resorted  to  in  the  Supreme  Court  by  Mr.  Longworth, 
the  party  against  whom  the  decree  of  reversal  was  pronounced. 

I  think  the  question  depends  on  the  true  construction  of  section  4 
of  the  schedule  of  the  constitution,  and  section  533  of  the  code. 

*In  the  first  place,  it  is  clear  that  if  a  bill  of  review  will  [699 
not  lie  in  this  court,  it  will  not  lie  at  all.  The  final  decree  was 
rendered  here^  not  in  the  district  court.  Of  course  the  remedy  by 
bill  of  review  must  be  in  this  court,  and  not  in  the  district  court. 
To  deny  that  remedy  to  us  here,  is  to  deny  it  altogether.  Now,  it 
is  undeniable  that,  as  this  suit  was  a  suit  in  chancery,  pending 
when  the  new  constitution  took  effect,  one  of  its  incidents,  or,  to 
speak  moi'c  correctly,  one  of  its  remedies,  under  the  laws  then  ex- 
isting, was  the  right  of  either  party  to  file  a  bill  of  review  upon 
the  final  decree  of  any  court  having  jurisdiction  in  the  case.  The 
courts  in  which  such  final  decree  might  have  been  had  at  that  time, 
were  the  common  pleas  and  the  Supreme  Court  on  the  circuit, 
whether  the  decree  were  rendered  on  the  circuit,  or  after  reserva- 
tion, in  the  court  in  bank. 

The  new  constitution  provides  for  a  new  organization  of  the 
courts — a  new  common  pleas,  a  district  court,  and  a  Supreme  Court ; 
and  it  proyides,  as  to  cases  pending  in  either  of  these  courts,  that 
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they  shall  be  transferred  to  the  new  courts  j  that  is  to  say,  from 
the  old  common  pleas  to  the  new  common  pleas — from  the  Supreme 
Court  on  the  circuit  to  the  district  court,  and  from  the  Supreme 
Court  in  bank  to  the  new  Supreme  Court. 

This  case,  as  has  been  stated,  was,  at  the  date  of  the  new  consti- 
tution, and  at  the  date  of  the  first  act  organizing  the  courts  under 
it  (February,  1852),  pending  in  the  Supreme  Court  on  the  circuit; 
and  was,  accordingly,  under  the  12th  article  of  the  schedule,  trana- 
ferred  to  the  district  court  for  Hamilton  county,  "  to  be  proceeded 
in ''  (as  is  the  language  of  this  section)  ^'  as  though  no  change  had 
been  made  in  said  Supreme  Court.'' 

It  is  very  clear,  that  while  the  now  constitution  contemplates  a 
new  system  of  procedure,  and  provides  for  a  new  organization  of 
courts,  that  it  carefully  excepts  "  cases  pending  "  from  its  operation. 
They  are  not  to  be  "  affected  "  by  it ;  but  are  simply  transferred 
into  the  new  courts,  as  successors  of  the  old,  to  be  proceeded  in, 
without  any  change — a  change  merely  of  the  forum,  not  of  the  mode 
of  procedure. 

700]  *Next  comes  the  code — the  new  law  of  remedies — ^the 
change  from  the  old  mode  of  procedure.  It  abolishes  all  suits  in 
chancery — all  bills,  original  and  not  original — and,  among  others, 
all  bills  of  review.  No  court  in  Ohio  has  any  longer  jurisdiction 
of  a  suit  in  chancery,  to  be  thereafter  instituted,  with  the  exception 
clearly  provided  for  in  section  533. 

That  section,  in  the  plainest  language,  provides  a  saving  of  the 
remedy  by  bill  of  review.  It  provides  this  remedy  as  well  for  final 
decrees  in  chancery  theretofore  rendered,  as  for  final  decrees  there- 
after to  be  rendered  in  cases  then  pending.  It  provides  or  saves 
this  remedy  as  to  all  final  decrees,  without  any  saving  or  qualifi- 
cation, or  exception  of  any  court,  which  has  rendered,  or  which 
may  render,  such  final  decree.  It  provides  that  all  chancery  cases 
then  pending,  in  whatever  court,  may  be  prosecuted  to  final  de- 
cree— and  after  final  decree,  may  be  "reviewed  in  the  same  man- 
ner " — that  is,  by  bill  of  review  in  the  court  where  the  final  decree 
is  rendered — *'  and  within  the  same  time  as  if  this  code  had  not 
taken  effect  " — that  is,  within  five  years. 

Now,  what  sort  of  a  case  have  we  here?    A  case  in  chancery 

pending  when  the  new  constitution  took  effect,  and  therefore  not 

to  be  affected  by  that  new  constitution — a  proceeding  in  chancery 

pending  when  the  code  took  effect,  and  to  be  proceeded  in,  and  to 
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be  reviewed  in  the  same  manner  and  within  the  same  time,  as  if 
the  code  had  never  been  passed  I  And  yet  it  is  argued  that  the 
constitution  or  code,  or  both  together,  have  affected  this  pending 
suit  in  a  most  vital  particular — have  changed  the  mode  of  proce- 
dure, and  have  cut  off  one  of  the  pre-existing  remedies ! 

A  very  artificial  and,  I  may  add,  unsound  process  of  reasoning, 
leads  the  opposite  counsel  to  this  result. 

They  say  that  the  present  Supreme  Court  has  no  original  juris- 
diction,'except  in  the  four  cases  specified  in  the  constitution — that, 
a  bill  of  review  is  the  exercise  of  original  jurisdiction.  They  say, 
further,  that  the  present  Supreme  Court  is  a  tribunal  in  the  last 
resort,  and  therefore  its  decision  is  final,  and  not  to  be  *ques-  [701, 
tioned  on  a  bill  of  review,  even  if  such  a  proceeding  is  in  the  na- 
ture of  appellate  jurisdiction. 

In  this  reasoning,  we  lose  sight  of  the  case.  We  are  not  consid- 
ering the  jurisdiction  of  the  Supreme  Court  as  now  fixed  by  law, 
:and  as  a  question  at  large.  If  we  were,  there  would  be  a  shorter 
Answer  to  our  bill  of  review ;  and  that  is,  that  it  has  no  jurisdiction 
proper  in  any  chancery  case,  either  original  or  appellate,  upon  an 
original  bill,  a  bill  of  review,  or  any  other  mode  of  proceeding  in 
chancery.  We  are  to  consider  its  jurisdiction  in  an  excepted  class 
of  cases. 

There  are  now  several  chancery  cases  upon  the  docket  of  the 
present  Supreme  Court.  They  are  here  iii  consequence  of  the 
savings  in  the  constitution  and  the  code.  They  involve  a  sort  of 
jurisdiction — a  mode  of  procedure  which  no  court  in  Ohio  can  ex- 
-ercise  under  its  proper  jurisdiction.  They  are  the  excepted  cases,  not 
merely  to  be  decided,  but  to  be  proceeded  in,  and  especially  to  bo 
reviewed,  in  the  old  manner,  and  not  according  to  the  new  manner. 
It  is  true  these  proceedings  are  to  be  had  in  the  new  courts,  but  the 
new  courts,  pro  hac  vicCy  must  conform  to  the  old  proceedings  and 
remedies,  and  are  inevitably  invested  with  all  jurisdiction,  call  it 
^hat  you  will,  appellate  or  original,  necessary  to  that  end. 

In  arranging  these  new  courts,  our  case  has  been  transferred,  first 
into  the  district  court,  and  then  taken,  without  any  decision  in  the 
district  court,  to  the  present  Supreme  Court,  where  a  decree  was 
rendered  against  us,  at  the  January  term,  1853.  Every  step  in  the 
proceedings  to  this  final  decide,  has  been  according  to  the  old  forms. 
It  was  a  case  pending  when  the  new  constitution  took  effect,  and  a 
decree  in  chancery  rendered,  and  the  time  not  expired  for  a  review, 
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when  the  code  Jtook  effect.  The  constitntion  says  the  new  organi- 
zation of  the  courts  shall  not  affect  the  case,  and  the  code  says  the 
decree  may  be  reviewed. 

It  is  not  to  be  overlooked  that  these  savings  and  provisions  are 
in  relation  to  the  remedies,  and  therefore  are  to  receive  a  liberal 
702]  *interpretation.  But  what  sort  of  interpretation  is  claimed 
upon  this  motion?  Directly  in  the  face  of  these*  savings,  we  are 
told  that  the  right  to  file  a  bill  of  review  is  taken  away.  The  con- 
stitution saves  the  right,  and  the  code  not  only  saves  it,  but  gives  it 
expressly — and  yet  it  is  argued  that  it  is  taken  away  I 

Suppose  the  case  had  not  been  reserved  to  this  court,  but  that  the 
final  decree  had  been  rendered  in  the  district  court,  could  we  have 
been  refused  our  bill  of  review  then?  The  reasoning  of  the  oppo- 
site counsel  would  have  denied  it  to  us ;  for  that  court  has  no  more 
original  jurisdiction  than  the  Supreme  Court ;  and  so  all  the  savings 
and  provisions  made  to  save  our  rights,  would  be  frustrated.  Are 
we  in  a  worse  condition  because  our  case  has  been,  on  the  motion 
of  the  other  party,  and  by  the  act  of  the  district  court,  transferred 
to  this  tribunal  for  decision?  We  answer  in  the  negative.  The 
right  existing  in  us,  the  right  saved  to  us,  was  to  prosecute  a  bill  of 
review  upon  any  final  decree,  in  any  court. 

The  matter  seems  to  me  to  be  too  plain  for  much  argument;  I 
shall  not  urge  it  further.  At  the  same  time,  I  do  not  admit  that 
anything  like  original  jurisdiction  is  involved  in  a  bill  of  review,  or 
that  the  cases  cited  from  the  Supreme  Court  of  the  United  StateB 
have  anything  to  do  with  the  question  now  presented.  It  is  one  . 
thing  to  consider  how  far  this  court  will  review,  upon  error  or  other- 
wise, its  decisions  upon  cases  that  come  before  it,  appropriately^ 
under  the  new  system — quite  another  thing  it  is,  to  consider  what 
this  court  will  do  upon  cases  like  one  now  in  hand,  over  which  it 
exercises  a  sort  of  vicarious  jurisdiction,  and  which  come  to  it  aa 
remains  of  an  old  system,  and  to  be  proceeded  in,  and  settled,  upon 
the  old  remedies. 

Kennon,  J.  A  bill  of  review  was  filed,  in  the  court  of  common 
pleas  of  Hamilton  county,  to  reverse  a  decree  of  that  court.  The 
cause  was  taken  to  the  Supreme  Court  of  that  county,  by  appeal, 
703]  and  was  there  pending  when  the  new  constitution  took  *effect; 
was  regularly  transferred  to  the  district  court,  and  by  that  court  re- 
served  for  decision  by  the  Supreme  Court.  At  the  January  term^ 
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1853,  the  Supreme  Court  reversed  the  decree  of  the  court  of  com- 
mon pleas,  and  remanded  the  cause  to  that  court  for  further  pro- 
ceedings. 

The  bill  under  consideration  was  filed  in  this  court,  to  review  -^ 

and  reverse  its  own  decree. 

Sturges  and  Anderson,  who  are  defendants  to  this  last  bill  of 
review,  moved  the  court  to  dismiss  the  bill.    The  principal  grounds-  ^-^ 

for  the  motion  are — 

1.  That,  by  the  present  constitution  of  Ohio,  the  Supreme  Court 
has  original  jurisdiction  only  in  quo  warranto,  habeas  corpus,  man-     ,     ^ ,  i 
damuSy  and  procedendo;  that,  in  the  consideration  of  this  bill  of 
review  to  its  own  decision,  the  Supreme  Court  would  be  exercising* 
original,  and  not  appellate,  jurisdiction.  .' 

2.  That,  if  it  be  the  exercise  of  appellate  jurisdiction,  still  the  ,i 
legislature,  although  authorized  by  the  constitution  to  do  so,  has^ 
not  as  yet  conferred  that  jurisdiction  on  the  Supreme  Court;  and, 
therefore,  whether  it  be  the  exercise  of  original  or  appellate  juris- 
diction, this  court  can  not  entertain  jurisdiction,  and  the  bill  must 
be  dismissed.                   ^ 

On  the  other  side,  it  is  claimed — 

1.  That,  whether  the  entertaining  of  a  bill  of  review  be  the  ex- 
ercise of  an  original  or  appellate  jurisdiction  by  this  court,  it  can.  -V  S 
rightfully  entertain  jurisdiction,  for  the  reason  that  the  original 
bill  was  pending  when  the  new  constitution  took  effect,  and  that, 
by  a  provision  in  the  constitution  and  subsequent  acts  of  the  legis- 
lature, the  right  to  correct  an  error  of  the  Supreme  Court,  by  bill 
of  review,  is  saved  to  the  parties  to  such  pending  suit. 

2.  That  the  Supreme  Court,  in  entertaining  a  bill  of  review, 
would  be  exercising  appellate  and  not  original  jurisdiction. 

The  motion  has  been  argued  on  both  sides  by  able  counsel,  and 
with  great  ability,  and  has  received  a  very  careful  consideratioa  \;S 

irom  this  court.    This  question  is  one  not  free  from  doubt.  .v;^ 

♦It  is  very  clear,  that  the  Supreme  Court  had  jurisdiction   [704  '  M 

of  the  case  in  which  it  made  the  decree,  to  reverse  which  the  pres-  'V^ 

ent  bill  of  review  is  filed.    This  indeed  is  not  denied.     It  could 
not  be  with  any  show  of  reason. 

It  is  equally  clear,  that  however  erroneous  the  decree  may  be, 
if  this  court  can  not  review  its  own  decree,  no  other  court  can,  and 
the  party  is  wholly  without  remedy.    The  truth  of  this  propositioa  "j5j 

is  admitted  by  the  counsel  who  make  this  motion,  but  they  claim  r  -j^ 
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is  the  necessary  consequence  c 
ort,  having  no  more  original  j 
Supreme  Court, 
ed,  it  is  argued  with  much  for 
the  parties  litigant — all  who 
d  judges,  in  preparing  and  di 
irstand  that  its  determination 
final,  than  that  the  court  mig 
inations;  that  the  business  w 
ion  of  the  court,  the  court  woi 
at  which  is,  in  most  cases,  of 
z.,  there  would  be  an  end  of  li 
the  legislature,  under  our  cor 
in  all  cases,  from  the  decisior 
le  Court,  there  can  be  no  dou 
stitution,  "  shall  have  original 
corpus,  mandamus,  and  proc 
ction  as  may  be  provided  by  1 
of  receiving  appellate  jurisdi 
state.  The  legislature  might 
ied  in  the  several  courts  of 
ns  were  of  law  or  of  fact,  migl 
)f  the  state ;  that  such  appeal 
•elow ;  and  that  the  case,  whei 
Supreme  Court,  in  the  same 
and  that  the  Supreme  Court 
=and  control  over  the  case,  whi 
x)re  the  appeal, 
case  could  not  originate  in  th( 
ted  in  the  court  below,  and  hi 
Supreme  Court,  by  appeal,  th 
30uld  the  legislature  confer  u 
3,  and  the  parties  in  the  Supre 
of  receiving  power  to  try  a  c 
,  render  judgment,  and  enforce 
Is  it  not  capable  of  receiving 
m  account  of  the  verdict  bein, 
>f  the  court  receiving  incomp 
e,  or  on  account  of  the  misd 
points  of  law?  The  Supremo 
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bas  jarisdiction  of  the  cause;  and  it  could  scarcely  be  doubted  but 
that  all  these  powers  might  be  conferred  on  such  appellate  court, 
as  necessarily  incident  to  the  proper  determination  of  the  cause. 
The  time  within  which  such  application  to  the  Supreme  or  appel- 
late court,  for  a  new  trial,  could  be  made,  might  also  be  prescribed 
by  the  legislature.  It  might  be  required  to  be  made  at  the  same 
term  at  which  the  judgment  was  rendered,  or  the  time  might  be 
extended  until  the  first  day  of  the  next  term  of  the  court  after  the 
rendition  of  the  judgment.  We  think  such  legislation  would  not 
be  liable  to  the  objection  that  it  was  unconstitutional  because  it 
conferred  upon  the  court  original  jurisdiction.  It  would  be  ap- 
pellate jurisdiction  if  the  language  of  the  constitution  had  been 
stronger  than  it  is,  and  if  it  had  provided  that  the  Supreme  Court 
should  have  original  jurisdiction  in  quo  warranto,  habeas  corpus, 
mandartius,  and  procedendo,  and  in  no  other  case  whatever.  Still, 
we  think  the  time  for  making  application  to  that  court  for  a  new 
trial  might  constitutionally,  by  legislation,  be  extended  to  a  term 
of  the  court  subsequent  to  that  in  which  the  judgment  was  ren- 
dered. The  granting  of  such  new  trial,  and  vacating  the  judg- 
ment, would  not  be  the  exercise  of  original  jurisdiction.  The  su- 
perior court  would  *have  acquired  jurisdiction  of  the  cause,  [706 
and  of  the  parties,  by  appeal;  and  having  rightfully  acquired  that 
jurisdiction,  under  the  constitution,  the  question  would  be,  what 
power  is  the  court  capable  of  receiving  over  the  cause  and  the  par- 
ties, as  an  appellate  court;  or,  in  other  words,  where  the  superior 
court  bas,  by  appeal  from  some  inferior  court,  rightfully  acquired 
jurisdiction  of  a  cause,  can  the  legislature,  without  a  violation 
of  the  constitution  of  the  state,  confer  on  the  court  the  power  to 
correct  its  own  decisions  in  such  appellate  cases,  at  a  subsequent 
term  of  the  court,  and  after  it  has  rendered  a  judgment  or  decree, 
by  writ  of  error  coram  nobis,  or  by  a  bill  of  review? 

That  a  bill  of  review  in  such  case  would  be  an  original  proceed- 
ing, and  that,  in  entertaining  it,  the  court  would  be  exercising  an 
original  jurisdiction,  and  powers  which  can  not  bo  conlerred  on 
the  Supreme  Court,  is  the  claim  of  the  parties  making  this  motion. 
It  is  said  that  when  the  decree  is  once  made,  and  the  term  of  tbo 
court  closed,  both  parties  and  the  cause  are  beyond  the  power  of 
the  court;  and  after  that  term,  jurisdiction  could  be  acquired  only 
by  an  original  proceeding,  and,  on  the  part  of  the  Supreme  Court, 
would  be  the  exercise  of  an  original  jarisdiction,  which  is  not,  and 
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<;an  not  be,  constitutionally  conferred  on  that  eoart.  If  this  claim 
be  true,  it  certainly-puts  an  end  to  the  controversy,  and  the  bill 
must  be  dismissed  for  want  of  jurisdiction. 

It  is  undoubtedly  true,  that  no  bill  of  review  can  be  filed  until 
after  a  final  decree  is  rendered,  and  the  parties,  in  effect,  out  of 
court.  Can  the  parties  be  brought  into  court  a  second  time,  for  the 
purpose  of  having  that  decree  reversed,  unless  by  an  original  pro- 
ceeding? The  complainants  in  the  original  bill  may  be  the  defend- 
ants in  the  bill  of  review,  and,  according  to  our  practice,  the  de- 
fendants must  be  brought  into  court  by  a  subpena  in  chancery,  if 
•one  can  be  served.  It  does  not,  however,  follow  that,  because  the 
bill  prays  a  subpena,  and  the  court  issues  one,  the  court  is  neces- 
sarily exercising  an  original  jurisdiction.  If  a  cause  is  brought 
707]  into  the  Supreme  Court  by  a  writ  of  error  to  an  *inferior 
court,  some  process  must  be  served  on  the  defendant  in  error ;  and 
yet  it  could  hardly  be  contended  that  the  Supreme  Court,  in  such 
case,  was  exercising  an  original  jurisdiction,  merely  because  the 
parties  were,  for  the  first  time,  brought  before  the  Supreme  Court 
by  a  process  issued  by  that  court;  so  that  it  can  not  be  determined 
that  the  Supreme  Court  is  in  the  exercise  of  original  jurisdiction, 
merely  because  it  brings  the  parties  before  it  by  original  process. 

Is  a  bill  of  review  an  original  proceeding?  Is  it  any  more  so 
than  a  writ  of  error,  to  reverse  the  judgment  of  an  inferior  court? 
The  one  is  prosecuted  to  reverse  a  judgment  of  an  inferior  court, 
the  other  to  reverse  the  decree  of  the  same  court ;  the  rights  of 
the  parties  have,  in  both  cases,  been  determined  by  a  competeat 
tribunal,  and  the  object  of  the  proceedings,  in  both  cases,  is  to  re- 
verse that  determination.  It  might  be  difficult  to  find  any  treatise 
on  chancery  proceeding  in  which  it  is  distinctly  claimed  that  a  bill 
of  review  is  an  original  bill.  Some  authors  treat  it  as  a  bill  in  the 
nature  of  an  original  bill ;  others  as  a  secondary  bill ;  and  Cooper, 
in  his  Treatise  on  Equity  Pleadings,  says  it  is  not  an  original  bill. 
He  divides  bills  into  original  and  not  original  bills.  He  calls  all 
those  original  bills  which  relate  to  some  matter  "  not  before  liti- 
gated in  the  court  by  the  same  parties,"  and  those  not  original 
"  which  relate  to  some  matter  already  litigated  in  the  court  by  the 
same  parties,  and  which  are  either  an  addition  to  or  continuance  of 
an  original  suit."  Cooper's  Eq.  Pleadings,  43.  Among  those 
bills  not  original,  he  names  a  bill  of  revivor,  a  supplemental  bill,  a 
,bili  of  revivor  and  supplement,  a  cross-bill,  a  bill  to  carry  a  decree 
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in  a  formersuit  into  execution,  a  bill  to  impeach  a  decree  for  fraody 
and  a  bill  of  review.  These  several  bills  are  said,  by  Cooper,  not 
to  be  original  bills ;  they  all  relate  to  matters  already  litigated  by 
the  parties.  Story  says :  "  The  most  general  division  of  bills  is 
into  those  which  are  original  and  those  which  are  not  original. 
Original  bills  are  those  which  relate  to  some  matter  not  before 
litigated  in  the  court  *by  the  same  persons  and  standing  in  [708 
the  same  interests.  Bills  not  original  are  those  which  relate  to 
some  matter  already  litigated  in  the  court  by  the  same  persons, 
and  which  are  either  an  addition  to  or  a  continuance  of  an  original 
bill,  or  both.  There  is  another  class  of  bills  which  is  of  a  mixed 
nature,  and  sometimes  partakes  of  the  character  of  both  of  the 
others.  Thus,  for  example,  bills  brought  for  the  purpose  of  cross- 
litigation,  or  of  controverting,  or  suspending,  or  reversing  some 
decree  or  order  of  the  court,  or  of  obtaining  the  benefit  of  a  former 
decree,  or  carrying  it  into  execution,  are  not  considered  as  strictly 
a  continuance  of  the  former  bill,  but  in  the  nature  of  original  bills." 
Story's  Equity  Pleadings,  sec.  16.  Indeed,  an  application  to  the 
same  court  in  which  a  decree  was  made  to  reverse  its  own  decision 
is  sometimes  termed  an  appeal,  and  consequently  may  be  said  to 
be,  on  the  part  of  the  court  determining  such  application,  the  ex- 
ercise of  appellate  jurisdiction.  Chief  Baron  Gilbert  says  :  "  The 
sentence  by  the  canon  and  civil  law  was  two-fold — interlocutory  and 
definitive.  The  interlocutory  was  any  order  pronounced  by  the 
judges  in  the  .cause  touching  the  proceedings  before  they  came  to 
A  definite  sentence;  and  the  interlocutory  order  is  always  altesable 
before  the  definitive  sentence.  The  definitive  sentence  must  always 
be  in  writing,  and  can  not  be  altered  after  it  is  pronounced  and 
«igned  by  the  judge ;  but  after  it  is  so  signed,  they  might  appeal  to 
a  superior  jurisdiction.  But  where  they  were  in  the  last  resort,  as 
when  it  came  up  to  the  prince,  there  they  might  appeal  from  the 
prince  uninformed  to  the  prince  better  informed,  which  was  in  the 
nature  of  a  review  of  the  same  sentence.  Thus  it  is  in  the  court 
of  chancery;  for  all  orders  are  interlocutory  till  they  come  to  the 
definitive  sentence,  which  is  signed  by  the  court ;  for  that  sentence, 
signed  and  enrolled,  is  the  definitive  sentence  in  the  cause,  and  all 
preparations  before  that  are  but  interlocutory.  For  the  decree 
pronounced  on  the  hearing,  which  is  taken  down  by  the  register, 
is  but  an  interlocutory  sentence,  till  it  comes  to  be  signed  by  the 

^judge  of  the  court  and  enrolled."    Story's  £q.  Pleadings,    [709 
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321,  note  I.  This  was  probably  the  origin  of  onr  bills  of  review; 
and  if  so,  in  their  very  origin,  when  the  cause  was  in  a  court  of  the 
last  resort,  by  appeal^  a  proceeding  in  the  nature  of  a  bill  of  review 
to  tlio  decision  of  the  same  court,  is  called,  by  Chief  Baron  Gilbert, 
an  appeal 

A  bill  of  review  is,  in  chancery,  what  a  writ  of  error  coram  nobis 
is  at  law,  and  if  sustained,  places  the  parties  where  they  stood  at 
the  tirae  the  error  occurred.  The  latter  is  sustained  for  error  in 
fact  only,  while  the  former  may  be  for  either  an  error  in  law  or  for 
newly-discovered  evidence,  which  could  not  possibly  have  been 
used  at  the  time  when  the  decree  passed,  or,  at  least,  could  not  have 
boon  used  by  the  exercise  of  proper  diligence.  A  bill  of  review 
docs,  indeed,  in  many  respects,  assume  the  form  of  an  original  bill ; 
but  it  can  not,  in  its  very  nature,  be  an  original  action ;  it  must 
necessarily  be  founded  on  a  matter  already  litigated  and  determined 
between  the  same  parties.  Its  effect  on  a  decree  in  the  same  court 
is  precisely  what  the  effect  of  a  writ  of  error  is  on  the  judgment 
of  an  inferior  court.  They  are  both  founded  on  a  previous  adjudi- 
cation, and  the  object  of  both  is  to  reverse  that  adjudication.  The 
one  which  originates  in  the  Supreme  Court  to  reverse  the  judgment 
of  the  district  court,  is  said  to  be  appellate;  while  the  other,  origi- 
nating in  the  same  court,  to  reverse  its  own  decree,  is  said  to  be  the 
exercise  of  original  jurisdiction.  It  is  insisted  that  it  is  essential  to 
appellate  jurisdiction  that  the  cause  must-have  originated  in  an  in- 
ferior court ;  that  the  first  step  in  the  case  must  be  taken  in  the 
lowq^  court ;  and  this  is  undoubtedly  true  as  to  the  general  accepta- 
tion of  the  term  "appellate  jurisdiction."  It  is  true,  under  our 
constitution,  that  the  only  jurisdiction  which  our  courts  can  have, 
may  be  said  to  be  either  original  or  appellate,  and  the  difficulty  in 
this  case  is  to  determine  what  is  original  and  what  appellate  juris- 
diction. 

The  district  court,  under  our  constitution,  is  capable  of  receiving 
iio  more  original  jurisdiction  than  the  Supreme  Court.  The 
710]  *con8titution  provides  in  art.  4,  sec.  6,  that  the  district  court 
t^liail  have  like  original  jurisdiction  with  the  Supreme  Court,  and 
8ueh  appellate  jurisdiction  as  may  be  provided  by  law.  Nearly  all 
caHL-s  originating  in  the  court  of  common  pleas  may  be  appealed  to 
the  district  court,  and  the  judgment  or  decree  thereby  in  effect  va- 
cated. The  whole  case  is  in  the  district  court,  and  it  makes  a  final 
decree ;  but  it  has  no  power  to  entertain  a  bill  of  review  to  its  own 
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decree,  because,  as  is  claimed,  that  would  be  the  exercise  of  original 
jurisdiction,  and  the  bill  filed  in  such  case  would  be  an  original  bill 
or  suit. 

Independent  of  any  statutory  provision,  a  court  having  equity 
jurisdiction  could  entertain  a  bill  of  review.  The  court  making  a 
decree  could  always  review  it,  or,  at  any  rate,  a  court  having  orig- 
inal chancery  jurisdiction  could  do  so.  The  only  two  cases  in  which 
this  bill  could  be  brought,  are  declared  by  the  ordinances  in  chan^ 
eery  of  Lord^acon,  one  of  which  is,  that  "  no  decree  shall  be  re- 
veled, altered,  or  explained,  being  once  under  the  great  seal,  but 
upon  bill  of  review." 

The  entertaining  a  bill  of  review  is  a  long-established  practice 
of  courts  of  chancery,  a  power  incident  (at  least)  to  a  court  having 
original  chancery  jurisdiction.  To  prefer  such  a  bill  had  become 
an  established  remedy  to  correct  errors  of  the  court  making  the " 
decree.  Our  statute  directing  the  mode  of  proceeding  in  chancery, 
did  provide  that  any  person  who  was  a  party  to  a  decree  of  a  court 
of  chancery,  his  heirs,  executors,  or  administrators,  might  file,  a  pe- 
tition for  a  review  of  the  proceedings,  in  which  such  former  decreo 
was  rendered,  at  any  time  within  five  years  next  after  the  render- 
ing of  such  decree,  etc.  But  I  think  it  may  be  safely  said  that  this 
section  of  the  statute  operated  rather  as  a  limitation  of  the  time 
within  which  the  petition  might  be  filed  than  as  conferring  a  power 
upon  a  court  of  chancery  to  entertain  a  bill  of  review.  The  power 
existed  without  this  statute. 

It  seems  to  follow  that  before  the  adoption  of  the  new  constitu- 
tion, *if  chancery  jurisdiction  had  been  conferred  on  the  court  [711 
of  common  pleas,  it  could,  without  the  aid  of  a  statute,  have  re- 
viewed its  own  decree  upon  a  bill  of  review.  In  such  case,  if  the 
legislature  had  authorized  an  appeal  to  the  Supreme  Court  from  the 
original  decree,  thereby  carrying  the  whole  case  to  the  Supreme 
Court,  to  be  by  it  considered  and  determined,  it  would  be  strange 
if  the  appellate  court  could  not  review  its  own  decree.  It  would, 
in  efi\)ct,  be  appealing  from  the  decision  of  a  court  of  full  and 
ample  jurisdiction,  to  make  a  final  decree,  and  afterward  to  correct 
eri'ors  in  the  decree  to  a  supreme  or  higher  court,  with  less  juris- 
diction, with  less  power,  than  the  court  from  which  the  appeal  had 
been  taken.  The  lower  court  could,  but  the  court  higher  in  title 
could  not,  correct  its  errors  made  in  its  own  decree.  If  such  be 
the  law,  it  must  be  based  on  the  idea  either  that  the  higher  court 
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can  not  err,  or  that  it  is  for  the  good  of  the  public  that  there  should 
be  an  end  of  litigation,  whether  the  decree  bo  wright  or  wrong. 

Our  old  system  of  appeals  from  the  decision  of  facts  was  almost 
peculiar  to  Ohio  alone.  It  ainounted  to  a  second  trial  of  the  same 
case  in  another  court.  It  was  not  confined  to  questions  of  law,  but 
embraced  the  trial  of  questions  of  fact  also.  Under  such  a  sjstcm, 
it  would  seem  to  be  almost  a  matter  of  necessity  that  the  Supreme 
Court  should  have  at  least  as  much  power  as  the  inferior  court  from 
which  the  case  had  been  appealed. 

The  reasons  for  limiting  the  power  or  jurisdiction  of  an  inferior 
and  a  superior  court  are  very  different.  The  reason  for  not  con- 
ferring certain  jurisdiction  on  a  justice  of  the  peace  or  probate 
judge,  would  not  be  the  reason  why  the  same  jurisdiction  should 
not  be  conferred  on  the  Supreme  Court.  Various  and  cogent  rea- 
sons might  exist  why  original  jurisdiction  in  all  cases  should  be  con- 
ferred neither  upon  the  district  nor  the  Supreme  Court ;  but  when 
the  constitution  makes  these  superior  courts  capable  of  receiving 
312]  appellate  jurisdiction,  and  the  law  authorizes  the  *appeal,  as 
it  now  does,  of  the  whole  case  from  the  decision  of  the  court  of 
•common  pleas  to  the  district  court,  no  good  reason  can  be  given  in 
:8uch  case  for  limiting  the  power  of  the  district  court  over  the  case 
thus  appealed,  or  for  giving  it  less  power  than  the  court,  from  which 
the  appeal  was  taken,  had  before  the  appeal.  The  district  court 
rfihould  have  at  least  the  same  power  over  the  case  and  parties 
which  the  court  of  common  pleas  had.  The  constitution  contem- 
plated the  right  of  appeal  from  the  common  pleas  to  the  district 
•court,  and  provided  for  appellate  jurisdiction  in  that  court  of  any 
.amount  of  business,  and  therefore  limited  its  original  jurisdiction 
to  the  four  cases  mentioned  in  that  instrument.  If  the  code,  which 
^undertakes  to  abolish  the  distinctions  between  actions  at  law  and  suits 
in  chancery,  had  never  been  passed,  or  should  be  repealed,  and  the 
.distinction  between  the  two  jurisdictions  still  existed,  or  should  be 
restored,  we  think,  by  a  fair  construction  of  our  constitution,  the 
legislature  might  confer,  on  either  the  district  or  Supreme  Court, 
jurisdiction  to  review  all  decrees  by  them  made  in  the  same  man- 
ner as  if  the  cases  had,  or  could  have,  originated  in  those  courts. 
That  a  bill  of  review  is  not  an  original  bill  or  suit,  but  depenia 
'entirely  on  the  fact  that  the  case  has  already  been  litigated  in  court 
fby  the  same  parties;  that  when  a  court  of  chancery  acquires 
jurisdiction  of  a  case  by  appeal,  it  has  jurisdiction,  by  virtue  of 
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its  appellate  power,  to  review  its  own  decisions ;  and  that  a  law, 
authorizing  either  of  these  courts  to  do  so,  would  be  a  constitutional 
law. 

We  therefore  come  to  the  conclusion  that  power  may,  constitu- 
tionally, be  conferred  on  either  the  district  or  Supreme  Court  to 
review  its  own  decrees  or  decisions,  after  the  expiration  of  the  term 
at  which  the  decree  or  decision  was  made.  In  coming  to  this  con- 
clusion, we  have  overlooked  neither  the  arguments  made,  nor  au- 
thorities cited,  against  the  correctness  of  this  conclusion.  In  some 
of  the  cases  cited  the  law  has  been  held  otherwise.  The  opinion 
of  the  court,  in  the  case  of  Cox  &  Catron  v.  Breedlove  et  al.,  2 
Terger,  499,  is  quoted  at  great  length  in  the  argument.  *It  [713 
might,  without  fully  examining  the  constitution  and  statutes  of 
Tennessee,  be  very  difficult  to  distinguish  that  case  from  the  one 
under  consideration.  Indeed,  the  case  is  probably  in  point  and 
against  the  opinion  here  expressed.  The  court  in  that  case,  after 
quoting  various  authorities  to  show  what  a  bill  of  review  is,  says : 
"  The  prayer  of  the  bill  is,  that  the  decree  which  has  been  pro- 
nounced may  be  reviewed  and  reversed ;  that  the  complainant  may 
have  a  subpena  (which  is  an  original  process  out  of  chancery)  re- 
quiring the  defendant  to  appear  and  answer  the  bill,  and  also  for 
an  injunction.  All  the  parties  to  the  original  bill  must  be  parties 
to  the  bill  of  review.  What  is  all  this  but  the  exercise  of  original 
jurisdiction?"  We  do  not  a3sent  to  the  correctness  of  this  reason- 
ing; all  these  things  may  be  done  in  the  exercise  of  appellate 
jurisdiction. 

In  a  note  to  the  argument  of  one  of  the  counsel  who  supports 
this  motion,  various  cases  are  cited  to  sustain  the  propositions  con- 
tained in  the  argument.  The  case  of  the  Washington  Bridge  Co. 
V.  Stewart,  3  How.  S.  C.  413,  is  cited  to  support  the  proposition, 
"that  the  Supreme  Court  of  the  United  States  has  no  power  to 
review  its  own  decisions,  whether  in  a  case  at  law  or  in  equity;  a 
final  decree  in  chancery  is  as  conclusive  as  a  judgment  at  law." 
The  case  itself  did  not  present  the  point  here  made.  It  was  not  a 
bill  of  review.  The  original  proceeding  was  a  bill  in  equity,  which 
had  been  appealed  to  the  Supreme  Court,  and  a  decree  made  in  that 
court  affirming  the  decree  of  the  court  below.  The  case  was  then 
in  the  lower  court,  in  pursuance  of  its  original  decree,  referred  to 
an  auditor,  and  a  final  decree  made.  From  this  last  decree  a  second 
appeal  was  taken,  by  the  same  party,  to  the  Supreme  Court,  and' 
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an  attempt  made  in  that  court,  upon  the  appeal  fi*om  the  second 
decree,  to  induce  the  Supreme  Court  to  reconsider  its  first  decree 
of  affirmance.  Judge  Wayne,  in  delivering  the  opinion  of  the  court, 
refusing  to  reconsider  its  first  decision,  on  the  second  appeal,  uses 
the  very  language  quoted  by  counsel.  The  language  used  by  Judge 
714]  Wayne  is  quoted  from  the  opinion  of  Justice  ^Baldwin,  in  ex 
parte  Sibbold,  12  Pet.  492.  The  case  of  ex  parte  Sibbold,  was  not  a 
bill  of  review,  but  (in  part)  a  motion  to  reform  a  mandate,  issued 
by  the  Supreme  Court  to  the  court  below.  Justice  Baldwin,  in  de- 
livering the  opinion  of  the  court,  makes  use  of  the  language  above 
quoted,  but  adds:  "Bills  of  review  and  writs  of  error  coram  nobis^  at 
law,  are  exceptions  which  can  not  affect  the  present  motion;"  so  that, 
if  any  inference  can  be  drawn  from  the  expression  used  by  Justice 
Baldwin,  it  would  be,  that  a  bill  of  review  might  be  entertained  by 
the  Supreme  Court.  However  that  may  be,  neither  of  these  two 
cases  is  authority  against  the  right  of  a  supreme  appellate  court  to 
entertain  jurisdiction  of  a  bill  of  review.  Another  case  is  that  of 
Stafford  v,  Bryan,  2  Paige,  45.  It  is  claimed  that  this  last  case  sus- 
tains the  doctrine,  "that  a  bill  of  review  will  not  be  allowed  for 
newly-discovered  facts,  to  review  a  decree  affirmed  in  the  court  of 
errors,  unless  the  right  is  expressly  reserved  in  the  final  decree  of 
the  appellate  court."  The  case  is  a  short  one,  with  a  long  syllabus. 
Stafford  filed  a  bill  against  Bryan,  in  the  court  of  chancery,  for  the 
purpose  of  recovering  the  amount  of  a  lost  note.  The  bill  was  dis- 
missed, and  an  appeal  taken  from  the  decree  of  dismissal  to  the 
court  for  the  correction  of  errors.  Pending  the  appeal,  Stafford 
examined  Bryan  as  a  witness  in  another  case,  and  after  such  ex- 
amination, applied  to  the  court  of  errors  to  stay  the  hearing  in  that 
court,  until  he  could  apply  to  the  court  below  for  leave  to  file  a 
supplemental  bill,  in  the  nature  of  a  bill  of  review,  for  the  purpose 
of  showing  that,  upon  such  examination,  the  defendant  admitted 
that  he  had  not  paid  the  note.  That  motion  having  been  reftised, 
and  the  remititur,  containing  the  affirmance  of  the  decree  of  dis- 
missal, being  brought  into  the  court  below,  Stafford  presented  a 
petition,  in  the  lower  court,  for  leave  to  file  a  supplemental  bill,  in 
the  nature  of  a  bill  of  review.  The  chancellor,  refusing  leave  to  file 
the  petition,  among  other  things,  said:  "If  this  court  can  review,  on 
new  evidence,  a  decree  affirmed  in  the  court  of  dernier  ressort,  it  can 
716]  also  review  a  decree  which  has  *been  reversed  there.  But  I 
doubt  the  authorily  of  the  chancellor  to  do  it  in  either  case,  unless 
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the  court  has  expressly  reserved  to  him  that  right,  .  If  the  facts  in 
this  case  had  been  sufficient  to  authorize  such  a  proceeding,  a  pro- 
vision to  that  effect  might  have  been  inserted  in  the  decree  of  affirm- 
ance. But  if  that  decree  was  not  in  the  way  of  this  application,  I 
think  the  facts  in  this  case  are  not  sufficient  to  authorize  the  filing 
of  a  bill  of  review;"  and  the  chancellor  dismissed  the  petition  with 
costs. 

It  is  not  easy  to  see  what  direct  bearing  this  case  can  have  upon 
the  question  before  this  court.  If  the  chancellor  was  right  in  sup- 
posing that  the  court  for  the  correction  of  errors  had  power,  and 
did  decide  the  question,  that  a  sufficient  case  was  not  made  to  au- 
thorize the  filing  of  a  bill  of  review,  then  he  was  undoubtedly 
right  in  not  reversing  the  decision  of  the  higher  court ;  but  if  he 
means  to  say  that,  where  a  case  is  taken  to  the  court  for  the  correc- 
tion of  errors,  for  the  purpose  of  reversing  a  decree  of  the  chancellor, 
for  errors  apparent,  and  the  decree  is  affirmed,  and  the  cause  re- 
manded to  the  court  below,  and  afterwards  application  is  made  to 
the  court  below  for  leave  to  file  a  bill  of  review,  for  newly-discovered 
evidence,  discovered  after  the  decree  of  the  court  above,  the  appli- 
cation must  of  necessity  be  refused ;  the  accuracy  of  such  an  opinion 
may  well  be  doubted,  on  the  authority  of  the  case  of  Barbon  v. 
Stearic,  1  Vern.  416,  and  Story's  Eq.  PL,  sec.  408. 

But  we  do  not  propose  to  review  the  case  cited ;  we  place  our 
opinion  upon  what  we  think  is  the  proper  construction  of  our  con- 
stitution, connected  with  the  nature  of  our  own  appellate  system, 
in  operation  for  half  a  century  before  the  adoption  of  the  constitu- 
tion, and  at  the  time  of  its  adoption,  and  upon  a  ground  of  author- 
ity that  a  bill  of  review  is  not  an  original  bill  or  suit. 

Still,  however,  it  is  claimed  that  the  legislature  has  not  conferred 
this  jurisdiction  upon  the  Supreme  Court,  even  if  it  shall  be  con- 
sidered appellate  jurisdiction.  I  have  already  incidently,  to  some 
extent,  considered  this  question. 

*A8  before  stated,  the  original  decree  sought  to  be  reversed  [716 
by  this  bill  of  review,  was  made  at  the  January  term,  1853,  of  this 
court.    The  code  did  not  take  effect  until  July  following. 

By  the  533d  section  of  the  code,  it  is  provided  that  "the  final 
orders  or  decrees  of  courts  of  chancery  heretofore  rendered,  or  which 
may  be  hereafter  rendered,  in  any  chancery  proceeding  pending 
when  this  code  takes  effect,  may  be  reviewed  in  the  same  manner, 
and  within  the  same  time,  as  if  this  code  had  not  taken  effect.'   The 
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12th  section  of  the  schedule  of  the  constitution,  provides  that  the  dis- 
trict courts,  in  their  respective  counties,  shall  be  the  successors  of 
the  present  Supreme  Court,  and  all  suits  pending  in  said  Supreme 
Court,  in  the  several  counties  of  any  district,  shall  be  transferred 
to  the  respective  district  courts  of  each  county,  and  be  proceeded 
in  as  though  no  change  had  beeu  made  in  said  Supreme  Court. 

By  the  5th  sec.  of  the  act  relating  to  the  organization  of  courts 
of  justice,  passed  February  19, 1852,  the  judge  of  the  district  court  or 
any  judge  of  the  Supreme  Court,  sitting  therein,  may,  on  motion 
of  either  party,  reserve  any  important  or  difficult  question,  arising 
in  any  proceeding  pending  in  the  district  court,  for  decision  m  the 
Supreme  Court. 

The  Supreme  Court  may,  by  special  mandate,  require  the  district 
court  or  court  of  common  pleas  of  the  county  in  which  any  suit 
determined  in  the  Supreme  Court  may  have  originated,  to  carry 
the  judgment  or  decree  of  the  Supreme  Court  into  execution. 

By  the  1st  sec.  of  an  act  regulating  appeals,  passed  March  23, 
1852,  appeals  may  be  taken,  in  all  civil  actions  or  suits,  from  the 
common  pleas  to  the  district  court ;  and  it  is  provided  that  the 
cause  so  appealed  shall  be  again  tried,  heard,  and  decided,  in  the 
district  court,  in  the  same  manner  as  though  the  district  court  had 
original  jurisdiction  of  the  cause. 

By  what  is  very  appropriately  termed  by  counsel  "  a  labor-saving 
717]  process,''  the  legislature,  in  1853,  passed  an  act  to  *amend 
the  act  of  July  19, 1852,  by  the  6th  section  of  which  it  is  provided, 
that  "  all  process  and  remedies  authorized  by  the  laws  of  this  state, 
when  the  constitution  took  effect,  may  be  had  and  resorted  to,  in 
the  courts  of  the  proper  jurisdiction,  under  the  present  constitu- 
tion ;"  and  all  the  laws  regulating  the  practice  of,  and  imposing 
duties  on,  or  granting  powers  to  the  Supreme  Court,  or  any  judge 
thereof,  and  to  the  court  of  common  pleas,  or  any  judge  thereof, 
respectively,  under  the  former  constitution,  in  regard  to  matters 
not  hereinbefore  provided  for,  etc.,  shall  govern  the  practice,  and 
impose  like  duties  on  the  district  courts  and  court*  of  common  pleas, 
and  the  judges  thereof,  respectively,  created  by  the  present  con- 
stitution, so  far  as  the  same  are  applicable  to  said  courts,  respect- 
ively, etc. 

From  the  provision  of  the  constitution  above  recited,  in  relation 
to  pending  suits,  as  well  as  from  the  legislature,  since  the  adoption 
of  the  constitution,  it  is  very  clear,  that  it  was  intended  that  par- 
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ties  to  pending  suits  shoald  be  placed  in  no  worse  situation  than 
those  who  became  parties  to  suits  instituted  after  the  adoption  of 
the  new  constitution.  By  the  constitution,  suits  transferred  from 
the  old  Supreme  Court  to  the  district  court  were  to  be  "  proceeded 
in  as  though  no  change  had  taken  plaee^in  the  Supreme  Court,''  The 
very  least  that  can  be  said  of  this  provision  is,  that  the  right  of 
action,  as  well  as  the  remedy  of  a  trial  in  the  district  court,  without 
the  necessity  of  commencing  a  new  suit,  should  be  saved  to  parties 
to  pending  suits.  "  The  case  should  proceed,  or  go  forward,  pre* 
cisely  as  though  no  change  had  taken  place  in  the  Supreme  Court." 

If  the  forms  of  action  had  not  been  abolished,  and  a  suit  in  chan* 
eery  had  been  commenced  after  the  adoption  of  the  constitution, 
and  appealed  to  the  district  court,  the  case  pending  at  the  time  of 
the  adoption  of  the  constitution,  and  transferred  to  the  district 
court,  and  the  suit  commenced  after  the  ado{)tion  of  the  constitu- 
tion, and  appealed  to  the  district  court,  would  both  at  least  stand, 
in  the  district  court,  on  the  same  ground,  and  the  parties  ^in  [718 
each  suit  would  have  the  same  rights  and  remedies  in  that  court 
This,  we  think,  is  the  very  least  effect  which  can  be  claimed  for 
this  provision  of  the  constitution. 

So,  also,  the  very  least  effect  which  can  be  claimed  from  the  533d 
section  of  the  code  is,  that  if  a  decree  had  been  rendered  in  any 
case,  before  the  adoption  of  the  code,  that  the  decree  might  be 
reviewed  in  the  same  manner,  and  within  the  same  time,  as  if  the 
forms  of  action  had  not  been  abolished  by  the  code,  and  no  new 
mode  of  revising  or  reviewing  judgments  or  decrees  had  been  pro- 
vided by  the  code ;  in  a  word,  that  if  the  right  to  a  bill  of  review 
existed  before  the  adoption  of  the  code,  that  right  was  not  taken 
away  by  the  code. 

The  least  effect  which  could  be  claimed  for  the  "labor-saving" 
section,  and  the  act  to  which  it  is  an  amendment,  would  be,  that 
the  remedy  by  bill  of  review  might  be  used  in  the  district  court  and 
court  of  common  pleas,  unless  taken  away  by  the  constitution,  or 
by  some  statutory  provision ;  and  if  not  taken  away  by  either  of 
these,  then  this  section  kept  in  force  the  chancery  practice  in  rela- 
tion to  bills  of  review,  precisely  as  if  "  no  change  had  taken  place 
ir  the  old  Supreme  Court,*'  and  the  district  court  had  been  its  suc- 
cessor, possessing  the  same  jurisdiction  and  powers  of  the  old 
Supreme  Court. 

We  have  already  said  that,  in  our  opinion,  the  constitution  did 
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not  prohibit  the  legishvture  from  conferring  on  the  district  or 
Supreme  Court  the  power  to  review  its  own  decisions.  These  sec- 
tions of  the  statute,  by  any  fair  construction,  conferred  on  the  dis- 
irict  court  the  power  to  entertain  a  bill  of  review,  or  any  other 
remedy,  not  taken  away  by  the  constitution  or  statute;  and  so  far 
from  being  taken  away  in  this  case  by  statute,  it  is  saved,  in  a 
pending  suit,  by  the  code. 

But  we  go  still  further  on  this  subject,  and,  without  the  aid  of 
the  "labor-saving  section,"  hold  that  the  authority  of  law  to 
appeal  a  case  from  the  common  pleas  to  the  district  court,  when 
such  appeal  vacates  the  decree  below  (even  if  a  lien  is  preserved), 
719]  *and  where  the  Cfise  is  retried  in  the  district  court,  precisely 
as  if  it  had  not  beeii  heard  in  the  court  below,  and  where  the  dis- 
trict court  is  authorized  to  enter  a  final  decree  in  that  court  upon 
the  merits,  such  law  necessarily  confers  on  the  district  court  the 
power  to  entertain  a  bill  of  review  to  its  own  decisions,  such  bill, 
in  our  opinion,  not  being  an  original  suit,  or  bill,  but  a  proceeding 
known  and  practiced  for  ages  in  courts  of  chancery,  for  the  cor- 
rection of  its  own  errors.  And- not  only  for  the  correction  of  its 
own  errors,  but  also  for  the  purpose  of  opening  a  decree,  to  permit 
a  party  to  introduce  newly-discovered  evidence,  which  he  by  no 
possibility  could  have  introduced,  on  the  hearing  of  the  cause, 
before  the  final  decree;  evidence  which  would  show  the  real  truth 
in  the  case,  change  the  decree,  and  do  justice  and  equity  between 
the  parties.  To  say,  because  a  case  had  been  appealed  to  the  dis- 
trict court,  to  be  there  (in  the  language  of  our  statute  of  appeals) 
"tried,  heard,  and  decided,  in  the  same  manner  as  though  said  dis- 
trict court  had  original  jurisdiction  of  the  cause,"  and  that  neither 
the  district  court,  nor  any  other  court,  could  entertain  jurisdiction 
to  review  the  decree  of  the  district  court  for  errors  of  law  or  newly- 
discovered  evidence,  would  be  to  say  that  we  had  a  judicial  system 
in  which  plain  justice  could  not  be  obtained  by  the  citizen. 

The  district  court  has  the  same  power  over  the  parties  and  cause 
by  virtue  of  the  appeal,  as  though  it  had  had  original  jurisdiction 
of  the  cause.  If  such  language  does  not  confer  on  the  district  court 
as  much  power  in  the  case  as  the  court  of  common  pleas  had,  it  is 
difficult  to  conceive  what  language  would  confer  such  power.  We 
are  therefore  clearly  of  opinion  that  the  legislature  has  conferred 
power  on  the  district  court  to  review  its  own  decisions,  by  bill  of 
review. 
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Having  therefore  arrived  at  the  conclasion,  1.  That  both  the  Su- 
preme and  district  courts  are,  by  the  constitution,  made  capable  of 
receiving  jurisdiction  to  entertain  a  bill  of  review ;  and,  2.  That 
such  jurisdiction  has  been  conferred  on  the  district  cou*"t  *by  [720 
the  operation  of  the  appeal  of  the  cause,  without  any  other  legisla- 
tion for  that  purpose,  it  remains  to  be  considered  whether  the  same 
jurisdiction  has  not  also  been  conferred  on  the  Supreme  Court;  and 
this  is  the  only  question  of  doubt  in  the  case. 

When  two  cases  are  in  the  district  coui-t,  one  taken  there  by  an 
appeal  from  the  court  of  common  pleas,  and  the  other  by  being 
transferred  from  the  old  Supreme  Court,  they  both  occupy  the  same 
grounds.  The  court  has  at  least  as  much  power  over  the  one  as  the 
oth^r  case,  and  the  parties  in  each  case  have  at  least,  equal  rights 
and  remedies  in  the  district  court.  If  the  district  court  makes  a 
final  decree  on  the  merits,  that  decree  may  be  reviewed,  either  for 
error  in  law,  or  for  newly-discovered  evidence.  Suppose,  however, 
that  the  district  court  makes  no  decree  whatever,  but  is  divided  in 
opinion,  or  the  judge  of  the  Supreme  Court,  upon  motion  of  one  of 
the  parties,  reserves  the  case  to  the  Supreme  Court,  to  be  there  de- 
cided, and  a  final  decree  is  made  in  the  Supreme  Court,  can  such 
decree  be  reviewed  ?  is  the  question.  The  case  is  now  in  a  court  of 
the  last  resort,  and  it  has  made  an  erroneous  decision,  or  new  evi- 
dence has  been  discovered  since  the  reservation,  and  since  the  de- 
cree ;  the  decree  must  be  reversed  by  this  court  of  dernier  ressort, 
cfr  it  can  not  be  reversed  at  all. 

It  is  one  thing  for  the  supreme  judicial  tribunal  of  a  state  or 
nation  to  say,  we  will  not  review  our  decisions ;  but  it  is  quite  a 
different  thing  to  say,  we  have  no  power  to  do  so.  When  such  couii, 
has  no  other  power  than  a  revising  power,  perhaps  it  might  well  say, 
we  can  not  review  our  decisions. 

If  this  case,  instead  of  being  a  bill  of  review  to  review  a  decree 
upon  a  bill  of  review  revising  the  decree  below,  had  been  a  bill  of 
review  to  review  a  final  decree,  or  an  original  bill,  how  would  the 
case  then  have  stood  ?  In  such  case,  there  would  have  been  no  de- 
cree in  the  common  pleas,  for  that  would  have  been  vacated  and  an- 
nulled by  the  appeal  to  the  district  court ;  there  would  have  been 
no  decree  in  the  district  court,  for  the  *cause  was,  without  de-  [721 
cree,  reserved  to  the  Supreme  Court;  and  the  only  decree  in  exist- 
ence, in  any  court,  would  be  the  decree  in  the  Supreme  Couxt,  and, 
therefore,  the  only  decree  which  could  be  reviewed.    And  so  is  the 
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case  before  us.  The  appeal  from  the  common  pleas  vacated  the  de- 
cree in  that  court ;  no  decree  could  h^ve  been  made  in  the  district 
court,  otherwise  the  cause  could  not  have  been  reserved. 

Upon  what  principles  then  did  the  original  bill  of  review,  upon 
which  the  decree  was  made  in  this  court,  get  here  ?  When  the  case 
was  in  the  district  court,  that  court  had  power  to  hear  and  deter- 
mine the  case,  as  though  it  had  had  original  jurisdiction  of  the 
case.  But  the  cause  is  reserved  for  decision  by  this  court.  Had 
the  Supremo  Court  any  less  jurisdiction  over  the  cause  and  the  par- 
ties, upon  the  question  reserved  and  decided,  than  the  district  court 
had?  We  think  it  had  not;  that  the  district  court  reserved  the 
cause,  as  by  law  it  had  a  right  to  do,  and  in  thai  reservation,  the 
same  power  over  the  question  reserved,  and  parties,  was  conferred 
on  the  Supreme  Court  which  the  court  had  from  which  the  case  was 
reserved,  viz.,  to  hear  and  decide,  as  though  the  question  had  origin- 
ated in  the  Supreme  Court. 

'  But  again.  By  the  act  before  mentioned,  of  March  14,  1853,  it  is 
provided  that  "all  process  and  remedies  authorized  by  the  laws  of 
this  state  when  the  present  constitution  took  effect,  not  hereinbefore 
provided  for,  may  be  had  and  resorted  to,  in  the  courts  of  proper 
jurisdiction,  under  the  present  constitution."  The  meaning  of  this 
is,  that  the  present  courts,  respectively,  shall  (so  far  as  the  consti- 
tution and  laws  since  passed  will  permit)  exercise  the  same  juris- 
diction that  was  exercised  by  their  respective  predecessors,  when 
the  constitution  took  effect.  Now,  when  the  constitution  took  ef- 
fect, a  bill  of  review  was  a  "remedy  "  authorized  by  law ;  and  the 
"court  of  proper  jurisdiction"  to  entertain  it,  was  the  court  in 
which  the  decree  complained  of  had  been  rendered.  This  "  remedy  " 
is  saved  by  the  act,  and  the  "  court  of  the  proper  jurisdiction  "  is  au- 
722]  thorized  to  afford  it ;  *that  is,  whichever  of  our  courts  has 
power  to  render  the  original  decree,  has  power  given  to  it  by  this 
act  to  afford  the  remedy,  namely,  a  correction  of  error  upon  a  bill 
of  review.  This  coui-t  undeniably  possessed  the  power  to  render 
the  decree  in  question,  and  the  above  act  gives  it  the  power  to  cor- 
rect its  errors,  if  it  committed  any. 

The  motion  to  dismiss  is  overruled. 
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James  and  William  Wilson  v.  William  Hamilton. 

A  ferryman,  occupying  a  position  in  a  line  of  public  travel,  and  holding  him- 
self out  for  general  employment,  is  a  common  carrier. 
His  responsibility  for  the  safe  delivery  of  living  animals  transported  by  him, 

is  the  same  as  that  in  relation  to  the  carriage  of  other  property.     ^ 
It  is  the  duty  of  the  owner  delivering  property  to  a  carrier  which  he  knows 

requires  peculiar  care  in  its  safe  transportation,  to  make  known  the  neces* 

sity,  in  order  that  the  proper  precaution  may  be  used. 
If  the  owner  takes  upon  himself  the  care  of  his  property  while  in  transit,  and 

it  is  lost  by  his  carelessness,  the  carrier  is  not  responsible. 
But  this  rule  only  requires  the  owner  to  exercise  care  and  diligence.    That 

everything  was  not  done  that  skill  or  prudence  could  have  suggested,  is  no 

bar  to  a  recovery. 

Sesebyed  in  Columbiana  county. 

This  was  an  action  on  the  case,  brought  in  the  common  pleas  of 
Columbiana  county,  October,  1852,  to  recover  from  defendant,  as  a 
common  earner,  the  value  of  a  wagon  and  four  horses  and  harness, 
lost  in  crossing  the  Ohio  river  on  defendant's  ferry-boat.  The  ver- 
dict in  the  common  pleas  was  for  defendant,  whereupon  the  plaint- 
iflfe  appealed  to  the  district  court,  which  reserved  the  case  for  de- 
cision here. 

*The  plaintiflEs  introduced  the  admission  of  defendant,  as  [723 
follows : 

The  defendant  admits  that  he  was  a  ferry  man,,  when  the  horses 
and  wagon  and  harness  were  lost ;  that  he  then  ran  a  ferry-boat, 
and  still  runs  one,  between  Wellsville,  Ohio,  and  Hamilton,  Vir- 
ginia, ferrying  with  it  across  the  Ohio  river ;  that  he  is  still  a  ferry- 
man at  said  place,  across  said  river,  and  was  for  a  long  time 
previous  to  the  above  occurrence. 

Defendant  also  admits,  that  said  four  horses  and  wagon  and 
harness  were,  when  lost,  the  property  of  plaintiffs  ;  that  said  horses, 
wagon,  and  harness  went  upon  his  said  ferry-boat,  at  the  time  al- 
leged in  this  declaration,  to  be  conveyed  across  the  Ohio  river,  from 
Wellsville,  Ohio,  to  Hamilton,  Virginia,  directly  opposite  Wells- 
ville, on  the  Virginia  side  of  said  river ;  that  while  crossing  said 
river,  on  his  said  ferry-boat,  said  horses,  with  harness  and  wagon, 
got  off  said  boat  into  said  river,  and  said  horses  were  drowned, 

and  said  wagon  and  harness  lost. 
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Defendant  also  admits,  that  I.  B.  Cowen,  a  witness  on  former 
trial,  did  swear,  and  if  now  present  would  swear,  that  said  horses, 
when  drowned,  were  worth  8450 ;  that  said  harness  was  then  worth 
$16,  and  said  wagon  was  worth  $30  ;  that  he  has  lived  near  plaint- 
iffs, in  Pennsylvania,  for  several  years,  and  knew  the  above  prop- 
erty ;  that  said  horses  were  qaiet  and  gentle,  and  that  defendant 
told  him — a  few  days  after  the  loss  of  said  team,  and  when  he 
came  over  with  one  of  plaintiffs  to  Hamilton,  where  defend- 
ant lives — ^to  take  some  action  about  said  loss  ;  that  said  team  was 
drowned ;  that  he  had  taken  tlie  same  over  to  the  Ohio  side,  on 
his  ferry-boat,  the  day  before  said  occurrence ;  that  defendant  then 
said,  when  he  saw  said  team  come  down,  on  the  day  of  the  occur- 
rence, to  cross  said  river  on  his  said  boat — which  was  a  steam 
ferry-boat — he  (defendant)  had  waited  until  said  team  came  down, 
and  took  the  leader  by  the  head  and  led  them  onto  his  said  boat; 
that  he  (defendant)  had  seen  said  team  go  off  the  boat,  while  he 
was  standing  on  the  wharf-boat,  at  the  Ohio  side  of  said  river. 
724]  *Defendant  admits,  that  Samuel  McConnell,  a  witness  on 
the  former  trial,  did  swear,  and  if  here  would  swear,  to  same  value 
of  said  property ;  that  he  had  known  said  team  for  years,  and 
lived  near  plaintiffs,  and  that  said  team  was  quiet  and  gentle. 

They  also  gave  in  evidence  the  deposition  of  Thomas  Hughes, 
who  testified  that  he  saw  the  team  go  off  the  boat  into  the  river, 
and  they  were  drowned.  Saw  Mr.  Wilson  have  hold  of  the  saddle- 
horse,  and  a  man  named  William  Pickering  had  hold  of  the  hors^ 
at  the  end  of  the  tongue,  about  the  time  the  boat  started.  The 
horses  appeared  restless,  and  when  the  saddle-horse  started  for- 
ward, the  engineer,  who  was  watching  the  horses  closely,  stopped 
the  engine.  That  he  (witness)  then  saw  the  forward  horses  look- 
ing down  into  the  water,  standing  on  the  apron.  They  were 
forced  into  the  water  by  the  saddle-horse,  and  witness'  impression 
was,  that  the  apron  broke  when  the  forward  horses  went  down  into 
the  water.  Thinks  it  was  the  jerk  of  the  forward  horses  going 
into  the  water  that  caused  the  apron  to  break.  Thinks  that  the 
horses  could  not  have  been  saved  if  the  apron  had  not  broken. 
That  the  boat  was  a  few  rods  from  the  Ohio  shore  when  the  horses 
went  overboard ;  that  Samuel  Williamson  was  steersman  of  the 
boat,  and  a  boy  named  Tommy  was  in  charge  as  engineer;  they 
were  at  their  posts  and  appeared  to  be  doing  their  duty ;  that  he 
has  been  used  to  cross  the  Ohio  river  at  various  points,  and  saw 
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nothing  on  the  ferry-boats  different  to  what  he  saw  on  the  boat 
in  question.  That  defendant  owns  the  ferry-boat ;  that  no  gates 
or  bars  were  on  the  boat  when  the  horses  were  lost,  and  that  de- 
fendant has  put  them  on  since.  That  Pickering  was  a  passenger, 
and  that  neither  the  steersman  nor  engineer  were  called  to  give 
assistance  to  plaintiff  after  the  boat  started. 

The  defendant  having  farther  admitted  that  he  was  a  regularly 
licensed  ferryman,  the  plaintiffs  then  rested  their  case,  and  defend- 
ant offered  in  evidence  certain  depositions,  which  were  in  sub- 
stance as  follows :  Wm.  Moore  testified  that  he  was  on  the  wharf- 
boat,  on  the  Ohio  side,  and  saw  Wm.  Pickering  trying  to 
*pull  the  two  fore-horses  round  with  their  heads  to  the  boat ;  [726 
the  horses  were  unmanageable,  the  wheel-horses  forcing  the  others 
overboard.  That  Williamson  is  a  good  ferryman,  and  that  it  is  the 
custom  for  persons  crossing  with  teams  to  take  charge  of  their 
own  horses.  The  engineer  was  a  small  boy.  He  is  about  sixteen 
years  of  age,  and  witness  thinks  he  understands  his  business  very 
well. 

George  Johnson  testified,  that  he  has  been  in  the  habit  of  cross- 
ing the  ferries  on  the  Ohio  river.  The  custom  in  relation  to  de- 
fendant' ferry,  as  far  as  witness  knew,  was  for  men  crossing  to 
take  care  of  their  own  teams. 

Martha  Myers  deposed,  that  Mr.  "Wilson  came  into  her  house  im- 
mediately after  the  horses  were  lost.  Mrs.  Hamilton  asked  him  if 
he  blamed  the  ferryman.  He  replied  that  he  blamed  no  one  but 
himself  He  said  he  should  have  taken  the  horses  out ;  that  they 
got  scared,  in  the  first  place,  at  the  depot  in  Wellsville,  and  when 
they  came  on  the  boat  they  had  not  got  over  the  fright.  He  said 
when  the  boat  started,  the  horses  ran  over  into  the  river.  He  said 
he  ought  to  have  taken  them  out,  for  when  the  horses  got  fright- 
ened, forty  men  could  not  have  held  them.  That  (she)  witness  has 
lived  in  the  house  of  defendant  a  number  of  years.  The  conversa- 
tion between  Wilson  and  Mrs.  Hamilton  was  shortly  after  the 
team  was  drowned. 

Matilda  Hamilton,  daughter  of  defendant,  gave  evidence  corrob- 
orating that  of  Martha  Myers. 

Robert  Sproll  deposed,  that  he  was  on  the  wharf-boat  at  Wells- 
ville, and  saw  Wilson  with  his  team  on  the  ferry-boat.  He  had 
hold  of  the  saddle-horse.  When  the  boat  shoved  out  from  the  land- 
ing, and  the  wheels  had  made  one  or  two  revolutions,  the  horses 
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commenced  runniDg,  and  ran  to  the  end  of  the  apron  of  the  boat 
The  wheel-horses  shoved  the  lead-horses  into  the  river.  The  weight 
of  the  horses  in  the  river  and  of  the  wheel-horses  in  the  act  of 
plunging  in,  broke  the  levers  of  the  apron.  Does  not  think  that  the 
726]  horses  could  have  been  saved  if  the  apron  *had  not  broken. 
The  boat  was  a  good  one;  the  ferryman  and  engineer  were  attend- 
ing to  their  duties ;  the  accident  was  the  fault  of  the  horses ;  heard 
Wilson  say,  that  evening,  that  it  was  his  own  fanlt,  and  that  he  did 
not  blame  the  ferryman,  or  any  one  on  the  boat.  He  said  the  horses 
were  frightened  at  the  depot  at  Wellsville,  and  that  no  one  man 
could  hold  the  saddle-hoi  se  when  he  was  frightened.  He  blamed 
himself  for  not  unhitching  them. 

Thomas  Henry,  engineer  on  the  ferry-boat,  deposed,  that  the  en- 
gine had  made  but  one  or  two  revolutions  when  he  shnt  off  the 
steam  and  stopped  the  boat.  The  horses  were  uneasy  and  bad 
commenced  running;  Wilson  had  hold  of  the  saddle-horse,  Wm. 
Pickering  of  the  lead-horses.  He  had  partially  succeeded  in  turn- 
ing the  lead-horses  inward  on  the  apron,  when  the  wheel-horses 
crowded  them  into  the  river.     The  horses  could  not  have  been  ' 

saved  if  the  levers  of  the  apron  had  not  broke ;  the  levers  were  : 

good.    Ferryman  and  himself  were  in  the  performance  of  their  re-  I 

spective  duties.  Wilson  had  the  management  of  the  horses.  He 
did  not  request  Williamson  or  witness  to  take  charge  of  them.  The 
custom  on  the  river  is  for  teamsters  to  take  charge  of  their  own 
teams  in  crossing. 

Wm.  Englebright  deposed,  that  he  owns  the  Steubenville  ferry,  and 
has  been  in  the  pccupation  of  a  ferryman  eighteen  years.  It  is  cus- 
tomary for  teamsters  to  take  care  of  their  own  horses  on  the  ferry- 
boats. It  is  not  customary  to  have  fastenings  on  the  boat  to  pre- 
vent teams  from  going  overboard.  The  aprons  are  not  intended 
for  teams  to  stand  on,  and  are  not  strong  enough  for  that  purpose. 

Nathaniel  Wells  deposed,  that  he  has  been  engaged  in  the  ferry 
business  for  seventeen  years,  at  Steubenville.  It  is  the  duty  of  the 
teamster  to  drive  on  board  the  boat  and  take  care  of  his  team. 
Knows  of  no  custom  requiring  the  steersman  and  engineer  to  pay 
attention  to  teams  while  crossing.  Knows  of  no  fastenings  on 
ferry-boats  but  the  firm  grips  of  the  teamsters  at  the  heads  of  their 
727]  horses.  The  aprons  are  for  dropping  on  the  landings  to  *en- 
able  the  teams  to  drive  on  and  off.  Teams  are  not  allowed  to 
stand  on  them. 
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George  Hamilton  deposed,  that  he  is  the  son  of  defendant.  The 
evening  after  the  loss  of  the  horses,  he  heard  Wilson  say  to  his 
mother  that  he  blamed  no  one  but  himself  for  the  loss  of  his  horses. 
They  had  been  frightened  at  the  depot,  and  had  not  got  over  it 
when  they  reached  the  ferry-boat.  He  said  he  shouM  have  un- 
hitched them.  The  plaintiiFs  got,  ^f  the  property  lost,  the  wagon - 
bed,  the  harness,  and  the  fore-carriage  of  the  wagon.  Mr.  Wilson 
came  to  father's,  and  took  .them  away. 

Barnard  Wintringer  deposed,  that  it  is  customary  for  teamsters 
to  take  care  of  their  own  horses  on  ferry-boats.  It  is  not  custom- 
ary to  have  fastenings  for  teams. 

The  plaintiff  objected  to  all  the  depositions  offered  for  the  de> 
fense.  The  defendant  then  called  Charles  Hamilton,  who  testified 
that  he  was  down  at  the  river  on  the  day  the  horses  were  drowned ; 
that  he  did  not  see  the  horses  go  off  the  boat,  and  did  not  see  the 
boat  till  it  had  drifted  back  and  struck  the  Ohio  shore ;  that  he 
then  saw  defendant  running  up  along  the  beach,  and  thinks  he  was 
not  on  the  boat  when  the  horses  went  off.  Whether  he  was  on  be- 
fore the  boat  started  or  not,  he  docs  not  know.  Wilson  came  ofF 
the  boat  with  his  whip  in  his  hand,  and  said  to  witness:  <'My 
horses  are  lost  I  don't  blame  the  ferryman.  It  is  my  fault. 
They  got  scared  at  the  railroad  depot,  and  like  to  have  run  away 
with  me,  and  1  had  hard  work  to  stop  them.  I  ought  to  have  un- 
hitched them  when  I  drove  onto  the  boat.  They  were  not  over 
their  fright  when  I  drove  them  on  the  boat."  I  am  a  cousin  of  de- 
fendant. I  have  run  this  same  terry -boat  since  the  horses  were 
lost.  We  never  use  bars  or  gates  on  it — none  except  for  stock ;  it 
is  a  good  ferry-boat. 

Also,  SSamuel  B.  McLean  testified,  I  am  a  brother-in-law  of  de- 
fendant, and  have  been  running  on  river,  upon  steamboats,  for 
twenty  years.  I  know  the  ferry-boat  at  Wellsville.  It  is  a  very 
good  boat.  My  experience  is,  that  bars  or  gates  are  not  used 
♦except  to  ferry  stock  across  the  river.  I  have  run  on  the  [728 
river  for  twenty  years,  and  am  acquainted  with  the  rivers  from 
Pittsburg  to  Ifew  Orleans,  and  have  crossed  at  many  of  the  prin- 
cipal ferries.  The  ferry-boat  run  by  defendant  is  about  seventy- 
five  feet  long  and  sixteen  wide.  I  have  seen  three  or  four  teams 
cross  on  it  at  once. 

Also,  Thomas  Johnson  testified,  that  he  crossed  the  Ohio  river 
at  several  ferries ;  that  he  knew  the  ferry-boat  run  by  defendant 
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to  be  a  good  one,  and  never  had  seen  bars  or  gates  used  upon  ferry- 
boats except  for  stock  in  crossing. 

Also,  A.  S.  Brewer,  who  testified  that  he  had  crossed  the  Ohio 
river  at  Wellsville,  and  at  Cincinnati ;  that  he  had  crossed  on  foot 
at  Cincinnati ;  never  crossed  with  a  horse ;  had  seen  teams  crossing 
uj»on  them,  but  did  not  see  bars  or  gates  used. 

Also,  Simeon  Jennings  testified,  that  he  had  crossed  the  Ohio 
river,  and  otheif  ferries,  at  different  places,  but  never  saw  bars  or 
gates  used  except  for  stock. 

The  defendant  here  rested  his  case,  and  the  plaintiff  then  called 
to  the  stand  Thomas  Grafton,  who  testified  that  he  resided  in  Wells- 
ville, and  kept  a  livery  stable ;  that  his  stable  was  near  the  hotel 
of  Benjamin  Way,  about  forty  rods  from  the  railroad  depot,  and 
between  the  depot  and  the  landing-place  of  the  ferry-boat ;  that  he 
was  always  much  in  the  habit  of  noticing  and  observing  horses ; 
that  on  the  day  the  horses  of  the  plaintiff  were  lost,  he  noticed 
them  passing  his  stable,  as  they  were  on  their  way  to  the  ferry-boat 
landing;  that  the  horses  arrested  his  attention  at  once,  as  they 
were  fine-looking  and  high-spirited ;  one  of  the  wheel-horses  was 
pulling  hard  and  looking  back.  The  team  stopped  in  front  of 
Way's  hotel,  and  stood  there  for  about  half  an  hour  before  it  Was 
driven  onto  the  ferry  boat.  He  went  up  and  examined  the  horses 
while  standing  there ;  no  one  was  holding  them,  and  Mr.  Wilson, 
who  drove  them,  was  in  and  out  of  the  hotel  occasionally.  They 
stood  quiet,  and  did  not  appear  as  if  frightened.  They  were  in 
729]  good  order,  high-spirited,  and  held  their  heads  up,  *notrcing 
things  about  them,  as  horses  in  that  condition  usually  do.  The 
team  went  from  there  down  to  the  ferry-landing,  and  onto  the 
boat,  a  few  minutes  after  which  he  heard  it  was  drowned.  That 
he  had  crossed  on  defendant's  ferry-boat  often,  and  that  there  were 
usually  no  gates  or  bars  put  up  when  ferrying  over  teams,  but  aft-er 
this  accident  they  were  put  up;  that  he  had  crossed  at  Smith's 
ferry,  and  at  Steubenville,  a  good  many  years  ago,  and  did  not 
recollect  of  there  being  any  gates  or  bars  put  up. 

Plaintiffs  then  called  Joseph  Gr.  Keith,  who  testified  that  he  had 
been  engaged  for  several  years  in  driving  horses  and  cattle,  and 
crossed  a  good  many  ferries ;  among  them,  he  had  crossed  the  Shen- 
andoah river  several  times,  and  had  crossed  the  Ohio  river  at 
Smith's  ferry  a  few  years  ago,  and  believes,  in  1852,  had  seen 
teams  and  horses  ferried  across  the  river  at  Cincinnati ;  he  had  al* 
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Ifdys  seen  bars  or  gates  used  upon  the  fen^ -boats  at  each  end,  and 
'  had  never  seen  horseB  or  teams  ferried  across  a  river  without  them. 
He  had  crossed  the  Shenandoah  river  with  horses,  and  had  crossed 
at  Smith's  ferry  with  one  horse  and  carriage ;  that  Smith's  ferry 
was  a  fisny  across  the  Ohio  river,  nine  miles  above  Wellsville ;  that 
he  considered  gates  and  bars  necessary  for  the  safe  transportation 
of  a  team  of  four  horses  aoross  the  Ohio  river  on  a  steam  ferry- 
boat. 

Joseph  'B.*  Qninn  being  called,  testified  that  he  had  been  engaged 
for  several  years  past  in  driving  horses,  cattle,  and  sheep,  and  had 
crossed  many  ferries,  among  which  he  bad  crossed  at  Smith's  ferry 
on  the  Ohio  river,  nine  miles  above  Wellsville ;  that  he  had  also 
crossed  ferries  on  rivers  in  Pennsylvania,  and  that  he  had  crossed 
the  Missouri  river  at  St.  Lonis ;  he  had  crossed  the  rivers  in  Penn- 
sylvania with  horses,  and  once  with  three  or  four  horses ;  that  ho 
had  crossed  at  Smith's  ferry  with  one  horse  in  a  carriage,  and  one 
loose,  which  he  had  led ;  that  he  had  always  seen  gates  or  bars  used, 
whether  he  crossed  rivers  on  ferry-boats  with  one  horse  or  more^ 
and  that  he  considered  bars  or  gates  necessary  to  be  used  upon  a 
ferry-boat  to  transport  a  team  of  four  horses  across  the  Ohio  river 
safely. 

*James  Martin  being  called,  testified  that  he  had  for  some  [730 
years  past  been  engaged  in  driving  horses  and  cattle,  during  which 
time  he  had  crossed  various  rivers  in  Ohio  and  Pennsylvania;  that 
he  had  always  seen  bars  or  gates  used  on  all  ferry-boats  where  he 
had  crossed;  that  he  had  crossed  at  Smith's  ferry,  and  they  wero 
used  there,  and  that  he  considered  bars  or  gates  were  necessary 
upon  a  feity-boat,  whether  there  was  one  horse  or  more  upon  it  ^ 
and  that,  in  his  opinion,  bars  or  gates  were  necessary  upon  a  ferry-* 
boat,  in  order  to  enable  it  to  transport  a  team  of  four  horses  safely 
across  the  Ohio  river. 

J.  H.  Wallace  being  called,  did  testify  that  he  had  frequently 
crossed  the  Ohio  river  at  Smith's  ferry,  and  at  other  places,  among^ 
which  was  at  Wellsville;  that  bars  or  gates  were  not  used  at  Wells- 
ville, but  were  used  at  Smith's  ferry  and  other  places;  that  he 
crossed  at  Smith's  ferry  several  years  ago,  and  the  first  time  he 
crossed,  his  horse  was  restive,  and  it  was  difiScult  to  get  him  onta 
the  boat.  They  used  bars  there  then,  when  he  crossed  with  thia 
one  horse,  and  always  afterward  used  bars  or  gates  when  he  crossed 
yfiiii  the  same  horse,  and  when  he  crossed  it  with  other  single 
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hoi'ses ;  that  he  believed  the  custom  was  to  put  up  bars  or  gates 
upon  the  ferry-boat  whenever  one  horse  or  more  was  ferried  across, 
unless  they  knew  the  team,  and  that  it  was  accustomed  to  crossing 
on  the  boat,  and  that  he  believed  bars  or  gates  were  necessary  to  be 
put  up,  to  convey  a  team  of  four  horses  safely  across  the  Ohio  river 
upon  a  ferry-boat. 

J.  W.  Castlebury  being  called,  testified  that  he  had  been  accus- 
tomed to  traveling,  and  had,  within  the  years  last  past,  probably 
crossed  two  hundred  ferries  in  Ohio  and  elsewhere ;  that  he  had 
always  seen  bars  or  gates  used  upon  a  ferry-boat  wherever  he  had 
crossed  rivers,  whether  he  had  one  horse  or  more ;  that  he  had 
never  seen  a  team  of  horses  ferried  across  a  river  without  them; 
that  he  had  always  required  them  to  be  put  up,  if  not  done  by  the 
ferryman  of  his  own  accord,  and  that  he  considered  bars  or  gates 
necessary  to  be  used  upon  a  ferry-boat  in  order  to  transport  a  team 
of  four  horses  safely  across  the  Ohio  river. 

731]  *And  the  plaintiff  having  rested  his  case,  the  court  made 
an  order  reserving  the  same  for  decision  in  the  Supreme  Court  of 
Ohio.  , 

Lee  &  Gilmany  and  J.  W.  Reily,  made  the  following  points: 
Defendant  is  &  common  carrier,  and  is  liable  as  such.  All  the 
elementary  authors  declare  a  ferryman  is  a  common  carrier.  See 
Story  on  Bailments,  sec.  496;  2  Kent,  767;  Ang.  on  Carriers,  sec 
130;  Babcock.r.  Herbert,  3  Ala.  392;  Smith  r.  Seward,  3  Barr,- 
342 ;  Pomeroy  v.  Donaldson,  5  Miss.  36.  If  defendant  is  a  com- 
mon carrier,  he  is  clearly  liable ;  for  this  loss  did  not  occur  by  the 
act  of  God,  inevitable  accident,  or  from  the  act  of  the  enemies 
of  the  country,  the  only  events  which  release  the  common  carrier 
from  liability.  See  Angell  on  Carriers,  sec.  67;  Story  on  Bailm., 
sec.  510 ;  2  Kent,  772 ;  and  all  other  elementary  authors  on  the 
subject. 

But  it  will  be  claimed  that  a  difference  exists  between  the  lia- 
bility of  a  carrier  of  live  animals  and  a  carrier  of  inanimate 
matter.  We  hold  the  rule  is  the  same,  let  the  carrier  convey 
what  he  will.  He  is  liable  to  the  full  extent  of  the  rule  "  for  the 
safety  of  animals  of  the  brute  creation,  delivered  to  him  for  trans* 
portation."  Angell  on  Carriers,  sec.  214;  Story  on  BaiimentSy 
sees.  676,  677. 

The  rule  reaches  to  human  beings,  or  slaves,  and  there  termi*, 
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nates.  Its  tension  has  never  been  relaxed  in  favor  of  animals- 
brutes.  See  Boyce  r.  Anderson,  2  PeJ..  150 — ^where  the  carrier  is 
held  to  be  responsible  in  the  transportation  of  slaves  only,  '<  for 
negligence  or  want  of  skill,"  because  slaves  are  held  to  be  "  intelli- 
gent beings,"  and  are  placed  on  the  same  footing  as  other  passen- 
gers. But  the  above  rule  is  in  this  cade  affirmed  by  the  court,  and 
the  carrier's  liability  is  declared  to  exist  in  its  full  extent,  for 
everything  which  he  transports  except  "human  beings."  The 
only  cases  where  ferrymen  have  escaped  liability  for  property  lost, 
have  been  where  the  loss  was  occasioned  by  the  ^negligence  [733 
of  the  owners  of  property  themselves.  We  do  not  think  the  case 
of  Willoughby  r.  Horridge,  16  Bng.  Law  &  Eq.  437,  reaches  this 
point;  but  of  this  kind  is  the  case  of  "White  v.  The  Winnisimmet 
Co.,  7  Gush.  165.  In  this  case,  the  plaintiff  had  driven  onto  the 
ferry-boat  and  chosen  his  own  location  for  his  horse,  and  neither 
committed  his  horse  to  the  custody  of  the  ferryman,  or  expressed 
any  wish  to  do  so.  By  plaintiff's  own  negligence,  the  horse  being 
left  unattended,  was  frightened  at  the  ringfng  of  the  bell,  and 
jumping  overboard,  was  drowned.  Here  the  court  held,  that 
*^  when  such  horse  or  other  animal  is  not  surrendered  into  the  cus- 
tody of  the  ferryman,  the  driver  is  bound  to  do  all  that  can  be 
effected  by  reasonable  diligence  and  supervision  to  prevent  a  loss 
of  his  property,  occasioned  by  the  horse  becoming  restless  or 
afirighted.  If  the  traveler  wholly  neglects  his  duty  in  this  re- 
spect, leaving  his  horse  without  any  oversight,  and  the  horse, 
without  the  fault  of  the  ferryman,  becomes  affrighted  and  throws 
himself,  and  vehicle  to  which  he  is  attached,  overboard,  when  by 
proper  care  and  attention  of  the  driver  this  casualty  would  in  all 
reasonable  probability  have  been  avoided,  the  loss  must  fall  upon 
the  traveler."  Now,  this  is  the  strongest  case  tending  to  exempt 
ferrymen  from  liability  which  can  probably  be  found,  and  is  in 
direct  contradiction  to  the  doctrine  of  Cohen  v.  Hume,  1  McCord, 
139,  where  the  court  hold,  "  as  soon  as  a  carriage  is  on  the  drop 
of  a  flat,  though  driven  by  the  owner's  servant,  it  is  in  the  ferry- 
man's possession,  and  he  is  liable  for  any  subsequent  damage  that 
happens  to  it  or  to  the  horses."  This  seems  to  us  reasonable  doc- 
trine. The  traveler  and  his  driver  are,  for  the  time  being,  under 
the  control  of  the  ferryman,  and  become  "  de  facto  "  his  servants, 
when  they  d^ive  onto  his  boat.  Such  also  is  substantially  held  in 
Miles  V.  JameS)  1  McCord,  457,  and  in  Butherford  v.  McGowaa, 
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1  NotI  b  McCord,  17.  Bnt  even  granting  to  defendant  the  fhU 
force  of'  thk  case  in  CoshiDg,  it  does  not  affect  the  case  at  bar;  for 
the  court  in  that  rery  case  hold,  by  necessary  implication,  if  the 
733]  plaintiff  ^had  either  delivered  his  horse  to  the  ferryman, 
or  had  exercised  a  reasonable  sapervision  over  him  himself,  then 
the  ferryman  would  have  been  liable. 

TT.  K,  Uphamy  for  defendant,  made  the  following  points : 

I.  That  the  law,  applicable  to  common  carriers  of  goods  and  mer- 
chandise, which  makes  them  responsible  for  every  loss  which  is  not 
produced  by  inevitalble  accident,  does  not  now  apply  to  carriers  of 
animals ;  that  a  sound  distinction  can  be,  and  is,  taken  between  an 
animal  with  power  of  locomotion,  and  of  volition,  and  a  package  of 
goods  which  can  be  "  stowed  away,"  subject  only  to  the  will  and 
convenience  of  the  carrier. 

II.  That  the  responsibility  of  the  carrier  of  animals  should  be, 
and  is,  measured  by  the  degree  of  care  which  he  exercises  in  his 
buBiness  and  employment ;  that  he  is  bound  to  take  great  care  in 
their  transportation — that  slight  negligence  will  charge  him. 

III.  That  where  an  injury  is  produced,  or  a  loss  sustained,  by 
negligence,  the  injured  party  has  no  remedy  against  the  other,  if 
his  own  negligence  concurred  in  producing  the  result. 

IV-  That  in  case  of  animals  sent  or  taken  by  a  carrier,  that  the 
carrier  is  not  liable  for  an  accident,  or  loss,  arising  from  the  "  ani- 
mars  own  viciousness  or  want  of  temper."  Angell  on  the  Law  of 
Carriers,  222,  sec.  214  a. 

Y.  That  the  loss  in  this  case  occurred  from  the  negligence  of  the 
plaintiff— that  the  carrier  was  in  no  fault,  and  performed  all  the  ob- 
ligations under  the  law. 

Chief  J.  Marshall,  in  Boyce  r.  Anderson,  2  Pet.  156,  says :  "  The 
law  applicable  to  common  carriers  is  one  of  great  rigor.  Though 
to  the  extent  to  which  it  has  been  carried,  and  in  the  cases  to  which 
it  has  been  applied,  we  admit  its  necessity  and  its  policy,  we  do  not 
think  it  ought  to  be  caried  further,  or  applied  to  new  cases." 
734]  *The  rigorous  rule  of  law,  as  applicable  to.  carriers,  had  its 
origin  and  foundation  in  considerations  of  public  policy  and  public 
protection,  and  in  the  early  cases  it  was  only  applied  where  the  en- 
tire and  exclusive  custody  and  control  of  the  thing  or  article  carried 
was  in  the  carrier,  and  the  owner  or  consignee  of  the  thing  or  article 
carried  was  not  present.  The  policy  of  the  law  was  to  impose  upon 
the  public  carrier  the  highest  degree  of  care  and  diligence  in  the  safe 
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carriage  and  delivery  of  property  intrusted  to  him.  The  rule  itself 
making  the  carrier  responsible  for  every  loss  which  is  not  produced 
by  inevitable  accident,  ex  vi  termini^  imports  exclusive  custody  and 
control  in  the  carrier — ^that  "  absolute  control "  which  is  jiot  to  be 
qualified  by  any  considerations  of  humanity  to  the  object  carried, 
or  in  any  manner  limited  by  the  volition,  animation,  or  power  of 
locomotion,  of  the  subject  of  the  contract. 

As  commerce  has  advanced,  and  means  of  communication  have 
been  opened  up,  the  carriage  of  animals  upon  pubUc  conveyances, 
and  by  public  carriers,  has  become  common,  and  an  important  and 
valuable  part  of  internal  commerce. 

It  is  true  that  we  have  had  ferries  in  existence  and  in  operation 
in  this  country,  and  in  Bngland,  for  a  long  period  of  time — it  is 
also  true  that  the  elementary  works  of  the  law,  and  some  adjudged 
cases,  have  laid  down  the  rule  that  a  ferryman  is  a  common  carrier ; 
And  Chief  Justice  Gibson,  in  Smith  v.  Seward,  3  Penn  St.  342,  says 
^^  a  ferryman  is  undoubtedly  liable  as  a  common  carrier,  and  with 
no  greater  restriction  of  his  responsibility;"  yet  these  writers,  and 
cases,  must  not  be  understood  to  hold,  that  in  the  conveyance  of 
live  animals,  the  public  carrier  is  an  insurer  of  the  property. 

The  case  of  Smith  v.  Seward,  above  cited,  was  a  case  in  which 
**•  there  was  no  fall-board  at  the  end  of  the  flat  used  as  a  ferry-boat, 
And  it  being  insecurely  fastened  to  the  shore,  the  wheels  of  the 
wagon  striking  the  side  of  the  boat  as  it  was  being  driven  on  board 
by  the  ferryman,  the  flat  was  shoved  from  the  shore  and  *the  [736 
horses  fell  into  the  river  and  were  drowned."  Miles  v.  James,  1 
McCord,  457,  is  also  very  similar;  and  in  all  the  recent  cases  upon 
this  subject,  in  which  the  responsibility  of  ferrymen  has  been  dis- 
cussed, it  will  be  found  that,  where  the  ferryman  has  been  charged, 
it  has  been  on  account  of  his  negligence  in  the  management  and 
conduct  of  his  boat,  or  in  consequence  of  insufficiency  or  defect  of 
the  boat  itself 

The  language  and  rea^^ooing  of  the  court,  in  the  case  of  Boyce  v. 
Anderson,  applies,  in  all  its  force,  to  the  carriage  of  live  animals. 
A  horse  '^  can  not  be  stowed  away  as  a  common  package  ;  not  only 
does  humanity  forbid  this  proceeding,  but  it  might  endanger  its 
life  or  health."  A  horse  could  not  be  disposed  of  as  a  "  bale  of 
goods  "  no  more  than  a  slave.  "  The  carrier  has  not  and  can  not 
have  the  same  absolute  control  over  it  that  he  has  over  inanimate 
matter."    It  would  aeem  reasonable,  therefore,  that  the  respon- 
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fiibility  of  the  carrier  of  live  animals  should  be  mitigated,  and  that 
the  great  "  rigor  "  of  the  old  law  should  be  made  to  yield  to  the ' 
wants  and  conveniences  of  trade  and  commerce.  The  carriage  of 
live  animals  by  public  carriers  is  of  comparatively  recent  date ;  and 
recent  decisions  in  this  country  and  in  England  have  molded  the 
old  law  to  meet  the  present  exigencies. 

The  cases  of  Willoughby  et  al.  v.  Horridge,  16  Bng.  L.  &  Eq. 
437  (23  Law  I.  90),  in  England,  and  White  v.  The  Winnisimmot 
Company,  7  Gushing,  155,  in  this  country,  have  placed  the  law,  as 
we  claim,  upon  its  proper  and  just  foundation — establishing  "a 
modification  of  the  liability  attached  to  common  carriers,  as  the 
nature  of  the  thing  to  be  carried  and  the  extent  of  the  custody  and 
control  over  it  by  the  carrier  varies."  We  then  plant  ourselves 
upon  the  principles  established  by  these  cases,  and  proceed  to  the 
examination  of  the  other  questions  involved  in  the  case. 

The  case  shows,  and  it  is  admitted,  that  the  ferry-boat  was 
new,  strong,  and  well  built,  and  the  only  complaint  which  is  made 
736]  *by  counsel  in  relation  to  the  boat  is,  that  it  was  not  pro- 
vided with  bars  or  drops  at  each  end.  1  will  here  refer  to  the 
testimony  upon  the  part  of  the  defendant,  given  by  steamboat  men 
and  others  familiar  with  the  ferries  on  the  Ohio  and  other  rivers. 
They  say  that  the  bars  and  drops  are  only  used  in  the  ferriage  of 
stock  in  droves  or  numbers.  Now,  I  claim  that  the  bars  are  of  no 
sort  of  use ;  that  they  would  present  no  obstruction  to  a  frightened 
horse ;  that  the  universal  absence  of  them,  as  testified  by  witnesses^ 
is  evidence  that  they  are  not  necessary  fpr  the  protection  and  safety 
of  the  horse.  There  is  no  dividing  line;  the  law  is  satisfied  if  the 
ferryman  provides  a  strong,  safe,  and  well-built  boat,  and  manages 
and  conducts  it  with  care  and  with  all  prudence,  or  the  law  im- 
poses upon  him  the  obligation  of  providing  against  the  possibility 
of  injury  or  loss. 

Undoubtedly,  an  inclosure  or  pen  could  be  built  in  a  manner  and 
of  materials  that  would  effectually  restrain  and  contain  a  fright- 
ened horse  despite  all  his  attempts  to  escape,  but  is  not  the  whole 
duty  of  the  ferryman  performed  when  he  furnishes  a  boat  well 
built  and  well  m.anned  ?  If  the  plaintiff  was  guilty  of  negligence, 
and  that  negligence  contributed  to  the  loss  of  the  property,  then  he 
can  not  recover.  This  is  a  familiar  principle,  and  upon  its  appli- 
cation the  case  in  7  Gushing,  before  cited,  turned. 

The  cases  of  Cohen  &  Hume,  1  McCord,  139 ;  Butherford  v.  Mc* 
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Gowan,  1  Nott  &  McCord,  17,  and  the  case  cited  in  12  111.  344,  are 
all  cases  in  which  the  attempt  is  made  to  hold  the  ferryman  to  all 
the  rigor  of  the  old  law ;  to  make  him  an  insurer  of  the  property 
placed  upon  his  ferry-boat ;  to  hold  him  responsible  for  all  loss  not 
occasioned  by  the  "  act  of  God  or  the  king's  enemies."  In  order 
to  do  this,  they  are  compelled  to  resort  to  the  fiction,  that  at  the 
moment  the  team  and  the  owner  are  upon  the  ferry-boat  the  owner 
in  charge  of  his  own  team  becomes  the  servant  of  the  ferryman. 
No  matter  with  how  little  care  or  with  what  degree  of  negligence 
the  owner  conducts  himself,  being  pro  tempore  the  servant  of  the 
ferryman — notwithstanding  his  acts  *of  omission  and  com-  [7S7 
mission,  the  ferryman  is  liable  at  all  events.  To  carry  out  the 
fiction,  the  ferryman  would  be  responsible  if  the  owner  of  the  team 
himself  caused  the  loss.  These  cases  are  directly  opposed,  in  prin- 
.ciple,  to  the  cases  cited  above  (7  Gushing  and  16  ^ng.  L.  &  Eq.) 
and  must  yield  to  them  in  point  of  reason  and  authority. 

Rannet,  J.  It  is  with  much  difficulty  that  this  cause  can  be  re- 
tained for  decision  in  this  court.  The  district  court,  to  which  it 
was  submitted — a  jury  being  waived — instead  of  finding  the  facts^ 
and  then  sending  the  questions  of  law  arising  here  for  determina- 
tion, after  hearing  the  evidence  ordered  it  to  be  set  out  in  the 
record,  and  the  facts,  as  well  as  the  law  of  the  case,'  to  be  reserved. 

It  is  not,  however,  open  to  the  objection  which  availed  to  remand 
the  case  of  Hubble  v.  Eenick,  1  Ohio  St.  171.  In  that  case  the 
reservation  was  ordered  upon  the  motion  of  one  of  the  parties  j 
and  we  held  that  the  court  could  not,  in  that  manner,  compel  the 
other  party  to  submit  the  finding  of  the  facts  to  the  judges  of  this 
court.  In  this  case  the  reservation  is  made  upon  the  motion*  of 
both  parties ;  and,  of  course,  both  have  waived  that  objection.  But 
it  is  still  open  to  the  serious  difficulty,  that  it  requires  us  to  settle 
facts  before  we  can  arrive  at  the  questions  of  law  involved ;  and  is, 
so  far,  opposed  to  the  spirit  and  policy  of  the  act  organizing  this 
court,  and  to  the  objects  and  purposes  for  which  it  was  created. 
We  shall  not,  therefore,  as  a  general  rule,  entertain  jurisdiction  of 
cases  at  law,  upon  reservation,  even  at  the  instance  of  both  the 
parties,  until  the  facts  have  been  settled  in  the  district  court,  either 
by  an  agreed  statement,  or  a  finding  of  the  court  or  jury.  We 
only  depart  from  the  rule  in  this  instance  because  it  has  not  hith* 
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erto  been  veil  understood,  and  because  the  &ot9  in  this  ease  are  of 
oasy  solution. 

We  have  been  wholly  uneucceBsful,  after  very  carefiil  research, 
in  finding  where  it  was  even  doubted*  that  a  ferryman,  occupying 
738]  *a  position  in  a  line  of  public  travel,  and  holding  himself 
out  for  general  employment,  was  not  a  common  carrier,  and,  as 
such,  subject  to  all  the  liabilities  incident  to  that  position.  That  bo 
is  such  is  unqualifiedly  asserted  by  the  best  text-writers,  and  en» 
forced  in  a  large  number  of  decided  cases.  Angell  on  Carriers,  sees. 
82,130;  Story  on  Bailm.,  sec,  496 ;  2  Kent's  Com.  599;  3  Barr, 
342 ;  5  Missouri,  30 ;  1  McCord,  444;  1  Nott  &  McCord,  19;  8  Ala. 
96;  11  Leigh,  521;  12  111.  344;  10  M.  &  W.  161. 

But  if  we  were  without  direct  authority,  and  compelled  to  rely 
upon  the  spirit  of  the  law  relating  to  common  carriers,  we  should 
find  ourselves  unable  to  assign  any  sufficient  reason  for  imposing 
a  higher  responsibility  upon  one  carrying  persons  and  property 
along  a  river,  than  were  exacted  of  those  engaged  in  carrying  them 
across  it.  The  employment  of  the  latter  is  no  less  emphatically  of 
a  public  character  than  that  of  the  former;  while  every  considera- 
tion of  public  policy  is  equally  as  applicable  in  the  one  case  as  in 
the  other.  Indeed,  in  one  point  of  view,  the  argument  is  generally 
strongest  against  the  ferryman.  Most  other  channels  of  transporta- 
tion by  water  are  open  to  free  competition,  and  those  who  employ 
the  carriers  upon  them  have  an  opportunity  to  choose  who  they 
will  trust ;  but  the  ferryman  is  generally  secured  in  the  exclusive 
privilege  of  using  the  particular  locality,  and  under  terms  to  coerce 
employment  from  all  those  whose  business  or  convenience  requires 
them  to  cross  at  the  particular  place. 

We  have  been  no  more  fortunate  in  finding  any  sufficient  support 
for  the  position  that  the  responsibilities  of  a  commoa  carrier,  in  re- 
spect to  other  property,  do  not  attach  to  the  carriage  of  living  ani- 
mals. No  such  distinction  has  anywhere  been  recognized.  The 
contrary  is  expressly  laid  down  by  the  elementary  authors  to  which 
I  have  referred,  as  well  as  in  several  of  the  cases  cited ;  to  which 
may  be  added  others.  Angell  on  Carriers,  sec.  214 ;  Story  on  Bail- 
ments, sec.  576;  Stewart  v.  Crawley,  2  Starjs.  323;  Portei'field  v. 
Brooks,  8  Humph.  497;  Palmer  p.  Grand  Junction  Bailway,  4  M^ 
&  Welsh.  749. 

739]    *The  nearest  approach  to  anything  sastaining  his  position, 
which  the  learned  counsel  for  the  defendant  has  been  able  to  pro- 
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dace,  is  Boyoe  v.  Anderson,  2  Pet.  150 ;  in  which  it  wafi  beld,  tliBt 
the  carriage  of  ne^o  slaves  did  not  impose  apoo  the  oarri0r  the  aamm 
responsibility  as  the  transportation  of  inanimate  matter.  There 
-can  be  no  doubt  of  the  correctness  of  this  decision.  The  chief  jus- 
tice very  conclusively  shows  that  the  carrier  can  pot,  consistent 
with  humanity  and  regard  to  the  life  and  health  of  the  slave,  havo 
the  same  absolute  control  over  an  intelligent  being  endowed  with 
feelings  and  volition,  that  he  has  over  property  placed  in  his  cus- 
tody ;  and  that  such  an  undertaking  was  not  to  be  distinguished 
from  the  ordinary  one  for  the  carriage  of  passengers.  But  thesQ 
reasons  can  certainly  have  very  little  application  to  the  transporta- 
tion of  brute  animals,  without  judgment  or  intelligence  to  provide 
for  their  own  safety,  and  which  may,  with  suitable  accommodations, 
be  effectually  secured  and  confined.  This  question  has,  within  a  few 
years,  from  the  great  numbers  of  domestic  animals  now  carried  from 
the  west  to  the  east,  by  land  and  water,  assumed  a  very  decided 
importance ;  but  we  can  feel  no  hesitation  in  declaring  that  those 
who  undertake  their  transportation,  take  upon  themselves  the  obli- 
.gation  to  deliver  them  safely,  against  all  contingencies,  except  such 
as  would  excuse  for  the  non -delivery  of  other  property.  Neither 
of  the  late  cases,  of  Willoughby  v.  Horridge,  16  Eng.  L.  &  Eq.  437, 
and  White  v,  Winnisimmet  Company,  7  Cush.  155,  are  opposed  to 
either  of  the  propositions,  which  we  have  regarded  as  settled.  In 
the  last,  and  much  the  strongest  for  the  defendant,  the  court,  after 
.stating  that  the  delivery  of  a  bale  of  goods  to  a  ferryman,  to  be 
transported,  would  impose  upon  him  the  strict  liability  to  carry  it 
«afely,  against  all  contingencies  except  the  act  of  God  or  the  public 
enemies,  proceed  to  say  :  "  The  principle  above  stated,  would  em- 
brace the  case  of  a  horse  and  wagon,  received  by  a  ferryman,  ta  be 
transported  by  him  on  a  ferry-boat ;  the  ferryman  accepting  the  ex^ 
elusive  custody  of  the  same  for  *8uch  purpose,  and  the  owner  [740 
having,  for  the  time  being,  surrendered  the  possession  to  the  ferry- 
man." But  it  appeared,  in  that  case,  t£at  the  owner  selected  hia 
own  place  upon  the  boat,  retained  the  exclusive  custody  of  the  horse 
and  wagon,  neither  committing  them  to  the  custody  of  the  ferry- 
man, nor  signifying  a  wish  to  do  so,  and  that  they  were  lost  by  hifl 
own  carelessness.  Without  indorsing  everything  said  in  the  opinion, 
we  can  not  doubt  that  judgment  was  correctly  given  for  the  de- 
fendants.    The  rule  which  fixes  the  liability  of  common  carriers,  is, 

it  is  true,  one  of  great  rigor  ]  and  while  it  is  equally  true  that  ihj^ 
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reasons  upon  which  it  was  originally  founded,  have  in  a  measure 
ceased  to  be  applicable,  still  others  of  greater  cogency,  growing  out 
of  the  exigencies  of  modern  commerce,  have  taken  their  place,  and 
have  made  the  continuance  of  the  rule  indispensable  to  the  safety 
of  the  public,  and  every  relaxation  of  it  the  subject  of  regret  with 
the  most  enlightened  judges.  In  my  opinion,  this  court  has  gone 
quite  far  enough,  in  allowing  the  carrier,  by  special  contract,  to  ex- 
empt himself  from  responsibility  as  an  insurer  for  losses  occasioned 
without  fault  on  his  part.  Davidson  v.  Graham,  2  Ohio  St.  131 ; 
Graham  v.  Davis,  ante. 

But  while  this  strict  liability  of  the  carrier  is  necessary  to  the 
public  security,  and,  in  our  opinion,  not  to  be  relaxed,  we  are  never 
to  forget  that  he  also  has*  rights  which  deserve  to  be  scrupulously 
c^uarded.  While  the  law  holds  him  to  the  strictest  accountability, 
it  requires  those  who  deal  with  him  to  act  with  the  utmost  good 
faith  ;  and  if  the  loss  can  be  traced  to  their  fault,  it  is  plain  there 
can  be  no  recovery.  It  is  but  the  dictate  of  comfiion  honesty,  that 
he  who  delivers  property  to  a  carrier,  knowing  that  it  requires  pe- 
culiar care  and  attention  to  its  safe  transportation,  should  make 
known  to  him  the  necessity,  in  order  that  the  proper  precaution 
may  be  used — ^Orange  County  Bank  v.  Brown,  9  Wend.  85  ;  Pardee 
V.  Drew,  25  Wend.  85 ;  Miles  v.  Cattle,  6  Bing.  743— although  the 
j)rinciple  has  not  been  extended  so  far  as  to  require  a  disclosure  of 
7J11]  the  peculiar  *value  of  the  property,  unless  inquiry  is  made  by 
the  carrier.  Sewall  v.  Allen,  6  Wend.  349 ;  Hollister  v.  Nowlan,  19 
Wend.  234;  Phillips  v.  Earl,  8  Pick.  182;  Sleat  v.  Flagg,  5  B.  & 
Aid.  342. 

It  is  upon  a  similar  principle,  of  requiring  good  faith  and  reason- 
able diligence  from  the  owner,  in  his  dealings  with  the  carrier, 
that  it  has  been  held,  that  if  the  owner  of  goods  accompanies 
them  to  take  care  of  them,  and  is  himself  guilty  of  negligence  re- 
sulting in  loss  or  injury,  he  is  not  entitled  to  recover.  Brind  v» 
Dale,  8  Car.  &  P.  207.  Nor  are  we  disposed  to  adopt  the  artificial 
reasoning  of  some  of  the  cases,  which  makes  the  owner  or  his 
servant,  in  such  case  the  servant  of  the  carrier,  and  the  latter 
1  esponsible,  notwithstanding  the  negligence  of  the  former.  It  is 
the  right  of  the  owner  to  commit  his  property  to  the  exclusive 
custody  of  the  carrier,  and  the  latter  has  no  right  to  decline  to  re- 
ceive it;  but  if  the  owner  sees  fit  to  take  upon  himself  any  duty 
connected  with  the  carriage,  he  does  not  lose  his  position  as  an  in- 
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dependent  party  to  the  contract,  and  is  bound  to  discharge  it  witb 
fideh'ty.  But  this  rule,  in  its  application  to  the  undertakings  of  a 
feri'ymari,  is  not  to  be  received  in  too  broad  a  sense.  The  very 
nature  of  his  employment  requires  him  to  transport  all  s>>rtfl  of 
persons,  many  of  whom  would  be  wholly  incapable  of  furnishing: 
assistance,  and  most  of  whom  must  be  very  imperfectly  acquainted 
with  the  precautions  necessary  to  the  safety  of  the  horses  they 
drive.  He  would  have  no  right  to  place  any  reliance  upon  an  in- 
firm man,  a  woman,  or  a  child,  to  manage  a  frightened  horse, 
which  it  would  require  a  strong  man,  with  presence  of  mind,  to- 
do;  and,  in  any  case,  all  that  he  could  require  would  be  that  the 
party  should  have  attempted  to  perform,  in  good  faith,  what  he 
had  voluntarily  assumed.  That  everything  was  not  done  that  skill 
or  prudence  could  have  suggested,  can  never  be  made  an  objection 
to  a  recovery. 

To  bring  himself  within  the  purview  of  these  limitations  upon 
the  carrier's  liability,  the  defendant  insists  that  one  of  the  horses 
♦lost  was  particularly  vicious,  and  had  been  frightened,  [742 
shortly  before  coming  upon  the  boat,  by  a  train  of  cars ;  that  these^ 
facts  should,  in  good  faith,  have  been  communicated  to  the  defend- 
ant ;  and  that  the  plaintiff  did  not,  in  all  respects,  conduct  himself 
properly  at  the  time  the  accident  happened.  In  our  opinion,  no* 
part  of  this  claim  is  sustained  by  the  evidence.  There  is  nothing 
to  show  that  the  horse  was  vicious.  The  greatest  sin  proved  upon 
him  is,  that  he  was  spirited ;  and  while  it  is  true  that  he  had  been 
somewhat  frightened  in  the  manner  stated,  some  time  before  going 
upon  the  boat,  the  fact  that  he  had  stood  in  the  street,  atone,  and 
without  being  hitched,  for  half  an  hour  afterward,  effectually  re- 
moves all  imputation  of  bad  faith  from  the  plaintiff,  for  not  men- 
tioning a  circumstance  which  he  must  have  considered  of  no  im- 
portance. We  are  at  a  loss  to  know  what  more  the  plaintiff  could 
have  done,  at  the  time  of  the  accident,  than  he  did  do.  The  de- 
fendant placed  the  team  upon  the  boat,  and  then  went  on  shore^ 
leaving  only  the  oarsman,  and  a  boy  to  act  as  engineer,  to  manage 
it.  They  did  not,  and  probably  could  not,  leave  their  positions ; 
and  the  plaintiff,  having  no  assistance  but  another  passenger, 
»eems  to  have  exerted  all  his  power  to  prevent  the  team  from  going- 
off  the  boat.  We  see  nothing  in  his  conduct,  or  the  law  of  the 
case,  to  bar  a  recovery. 

2.  But  if  we  had  taken  a  different  view  of  the  legal  questions 
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'£xing  the  defoDdant's  liability,  we  fihoold  atill  be  brought  to  the 
eame  judgment.  It  is  conceded  that  he  muBt  have  ftirniBhed  a 
strong,  safe,  well-built  boat,  and  have  managed  it  with  care  and 
prudence,  and  that  even  slight  neglect  would  charge  him.  And  it 
is  further  admitted,  that  this  boat  was  wholly  unprovided  with 
either  bars,  gates,  or  chains  at  the  ends,  to  prevent  the  escape  of 
horses  from  it.  As  to  the  necessity  for  these  precautions,  there  is 
a  conflict  in  the  evidence— the  greatest  number  of  witnesses,  per- 
haps, expressing  the  opinion  that  they  are  not  necessary.  But  this 
does  not  relieve  us  from  the  obligation  of  scrutinizing  the  grounds 
743]  upon  which  these  opinions  are  based.  Now,  as  a  matter  ^f 
common  sense  and  every -day  experience,  we  do  know  that  a  large 
proportion  of  the  horses  transported  are  unaccustomed  to  the  noise 
of  a  steam-engine;  and  equally  well,  that  more  or  less  of  them 
will  become  restive  when  they  hear  it,  and  that  the  difficulty  of 
restraining  them  will  be  greatly  increased  when,  as  in  this  instance, 
a  number  are  hitched  together.  Under  such  circumstances,  to 
place  a  team  on  board,  with  no  assistance  provided  in  case  of 
fright — the  ends  of  the  boat  being  entirely  open,  and  with  a  pro- 
jecting *'  apron,'' just  sufficient  to  allure  the  horses  upon  it,  but  in- 
sufficient to  hold  them — we  can  not  regard  as  an  exercise  of  that 
scrupulous  care  which  it  is  conceded  the  defendant  was  bound  to 
exercise.  It  is  not  enough  that  this  and  other  ferries  may,  for  a 
considerable  time,  have  carried  horses  safely  without  these  precau- 
tions. If,  for  the  want  of  them,  losses  should  occur  but  seldom, 
they  are  still  such  as  might  be  readily  anticipated,  and  easily  pro* 
Tided  against. 

There  must  be  judgment  for  the  plainti£b. 
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ACCORD  AND  SATISFACTION.    See  Bastakdt,  1,  2. 
ACKNOWLEDGMENT.    See  Mortoaoe,  3. 
ACTION— 

1.  If  one  person,  on  safficient  consideration,  make  a  promise  to  another,  for 
the  benefit  of  a  third  person,  such  third  person  may  maintain  an  action  at 
law  upon  the  promise.    Thompson  v.  Thompson,  333. 

2.  Remote  negligence  of  a  plaintiff  will  not  prevent  recovery  for  ii\jury  to  hi» 
property,  immediately  caused  by  defendant's  negligence.  Plaintiff  s  negli- 
gence to  defeat  recovery  must  be  a  proximate  cause  of  the  injury.  C.  C. 
*  C.  Railroad  Co.  v.  Elliott,  476. 

3.  A  is  restrained  by  injunction  from  making  a  race  to  his  mills.  Injunction 
bond  binds  obligors  to  pay  all  moneys  and  costs  due,  and  to  become  due, 
from  complainant,  and  all  moneys  and  costs  which  shall  be  decreed  against 
him.  Bill  dismissed  at  complainant's  cost.  Held,  A  has  an  action  oa> 
the  bond  against  complainant  and  sureties  for  the  damages  sustained  by 
reason  of  the  injunction.     Roberts  v.  Dust,  502. 

4.  A  trial  of  the  right  of  property,  with  order  of  restitution,  and  a  return  of 
property  under  the  order,  are  no  bar  to  an  action  by  claimant  against  the 
officer,  for  the  seizure  and  detention  of  the  property.    Abbey  t?.  Searls,  698. 

6.  Money  paid  upon  a  mistake  of  facts,  and  without  consideration,  may,  as  a. 
general  rule,  be  recovered  back.    Ellis  &  Morton  i?.  0.  L.  &  T.  Co.  628. 

6.  A  wellHsettled  exception  to  this  rule  occurs,  when  the  payment  is  made  by 
the  drawee  of  a  forged  bill  or  check,  to  a  holder  for  value  and  without 
fault,  and  the  money  can  not  be  returned  without  prejudice  to  him.    lb. 

7.  The  exception  rests  upon  the  supposed  knowledge  of  the  drawee  of  the 
drawer's  signature,  ana  the  negligence  imputed  to  him  for  paying  the 
paper,  without  sufficient  inquiry  as  to  its  genuineness.     lb. 

8.  But  this  exception  does  not  apply,  when,  either  by  express  agreement,  or 
a  settled  coui^e  of  business  between  the  parties,  or  by  a  general  custom  in 
the  place,  and  applicable  to  the  business  in  which  both  parties  are  engaged, 
the  holder  takes  upon  himself  the  duty  of  exercisinjj  some  material  precau- 
tion to  prevent  the  fraud ;  and  by  his  negligent  failure  to  perform  it,  ha» 
contributed  to  induce  the  payee  to  act  upon  the  paper  as  genuine,  and  to- 
advance  the  money  upon  it.    lb. 

9.  Nor  does  it  apply,  in  any  case,  where  the  parties  are  in  a  mutual  fault,  or 
where  the  money  is  paid  upon  a  mistake  of  facts,  in  respect  to  which  both 
were  bound  to  inquire.     lb. 

10.  In  a  case  of  money  paid  upon  a  forgery,  not  falling  within  the  exception, 
and  governed  by  the  general  rule,  it  is  sufficient  to  give  notice  when  the 
forgery  is  discovered.     lb. 

11.  See  EjECTMEifT,  I;  Executobs  and  ADMnnsTBATOBi,  3;  Reoovphent,  1; 
Railroad,  10;  Widow,  1,  2,  3. 

ACTION  ON  THE  CASE.    See  DaHaok^  2. 
ADDITIONAL  TERM.    See  Adjournment  ;  Appeal  Boim,  1. 
ADJOURNMENT— 
1.  Courts  are  not  limited  to  a  power  of  adjournment  from  day  to  day.    They 
have  an  inherent  power  to  adjoom  to  a  more  distant  day,  when  not  re*- 
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strained  by  the  constitution  or  statute  law;  and  there  is  no  such  restraint 
on  the  common  pleas  courts  of  Ohio.  When  this  power  is  exercised,  the 
sitting  afler  the  adjournment  is  a  prolongation  of  the  regular  term,  and. 
in  contemplation  of  law,  there  is  but  one  term.  But  the  "  additional  term/ 
provided  by  section  5,  act  of  January  31, 1854  (52  Ohio  L.  10),  is  a  distinct 
term,  and  not  a  prolongation  of  a  regular  term.     Harris  v,  Gest,  472. 

2.  When  the  journal  entries  leave  it  doubtful  whether  it  was  intended  to  ap- 
point an  '*  additional  term "  under  said  section,  or  merely  to  adjourn  the 
regular  .term  to  a  distant  day,  the  former  construction  ought  to  be  i>re- 
ferred;  since  adjournments  to  a  distant  day  are,  in  general,  highly  im- 
politic, and  ought  not,  except  for  very  weighty  and  special  reasons,  to  take 
place.    lb, 

3.  See  Appeal  Bond,  1. 

ADMINISTRATION.    See  Executors  and  Administrators. 

AGENCY.    See  Partnership,  4,  5;  Promissory  Notes,  1,  2,  3;  Vendor  abd 

Vendee,  2;  Respondeat  Superior;  Railroads,  1. 
AGREEMENT— 

1.  Agreement  to  pay  $1,500  in  wool,  at  20  cents  per  pound,  may  be  dis- 
charged by  the  payment  of  $1,500  in  money.    Trowbridge  v,  Holcomb,  38. 
2. '  See  Mortgage,  1. 

3.  It  is  only  by  force  of  an  a^peement  of  the  parties,  that  the  givizis  of  an  anr 
sealed  note  oy  the  debtor  will  be  payment  of  a  precedent  debt  The  burden 
of  proof  is  upon  the  debtor,  who  must  establish  the  agreement  clearly. 
Merrick  v,  Boury,  60. 

4.  See  Deed,  1,  2,  3;  Mortgage,  12. 

ALLEGATA  ET  PROBATA.    See  Pleading,  1,  2,  3 ;  Evidencb,  13. 
ALLOWANCE.    See  Widow,  1,  2,  3;  Executors  and  Administrators,  9, 10. 
ALTERATION.    See  Promissory  Notes,  4,  6,  6,  7,  8,  9, 10,  IL 
AMENDMENT  OF  PLEADINGS,    See  Jodider,  2,  3. 
AMERICAN  LAW.    See  Common  Law,  1. 
ANIMALS.    See  Common  Law,  1 ;  Railroads,  7,  8,  9. 
APPEALS.    See  Appeal  Bond. 
APPEAL  BOND— 

1.  An  appeal  bond  executed  more  than  thirty  days  after  the  regular  term  at 
which  judgment  was  rendered,  but  within  thirty  days  after  an  "  additional 
term  "  held  under  act  of  Januarv  31,  1854  (52  Ohio  L«  10),  is  not  within 
the  time  required  by  law.    (See  Adjournment,  1,  2.)    Harris  v,  Gest,  472. 

2.  Under  the  act  regulating  appeals  to  the  district  court  (Swan's  Stat  717), 
one  of  two  or  more  defendants,  against  whom,  9'oin%,  a  judgment  has  been 
rendered  in  the  common  pleas,  may  appeal  the  case  to  the  district  court, 
and  his  appeal  will  vacate  the  j  udgment — its  lien,  however,  being  preserved — 
and  take  up  the  whole  case.  To  perfect  the  appeal  in  such  case,  it  is  not 
necessary  for  the  appellant  to  give  a  bond  that  will  cover  the  de&ults  of  his 
co-defendant.    Ewers  t;.  Rutledge,  210. 

APPROPRIATION.    See  Property. 

ASSIGNMENT— 

N.,  indebted  beyond  the  value  of  all  his  property,  agreed  in  writing  with  fonr 
of  his  creditors,  to  execute  a  mortgage  to  one  of  them,  who  agreed  to  sign 
notes  as  surety  to  the  others,  on  certain  real  estate,  for  security  of  all  the 
claims;  and,  at  the  same  time,  delivered  to  the  agent  of  the  creditors,  cei^ 
t4iin  title-papers  to  the  property  agreed  to  be  mortgaged.  N.  afterward 
refusing  to  perform,  maae  general  assignment  for  tne  benefit  of  all  his 
creditors.  Meld : 
1.  The  agreement  created  no  lien  on  the  land  in  &vor  of  the  creditors  with 
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whom  it  was  made,  as  against  other  creditors,  deriving  an  interest  under 
the  assignment.    Bloom  v.  Noggle,  45. 

2.  A  creditor  of  an  insolvent,  or  one  having  assamed  liabilities  for  him  as 
surety,  may  take  from  him  a  mortgage  to  secure  such  debt,  or  be  indem- 
nified against  such  liability;  and  as  the  reward  of  diligence,  will  be  pro- 
tected in  his  priority.     lb. 

3.  But  if  he  attempt  to  extend  the  lien  beyond  the  necessity  of  his  own  indem- 
nity, and  secure  the  debt  of  any  other  creditor,  the  mortgage  will  be,  in 
substance  and  legal  effect,  an  assignment  within  the  act  oi  1838 ;  and  the 
mortgagee  being  a  trustee  for  such  other  creditor,  under  that  act,  will  be- 
come trustee  for  all  the  creditors.     lb. 

4.  The  act  can  not  be  evaded  by  assuming  a  liability  as  surety  for  the  insolv- 
ent debtor,  as  a  part  of  the  transaction  by  which  the  mortgage  is  taken. 
If  in  this  case,  therefore,  the  mortgage  had  been  executed,  or  should  be 
now  decreed,  the  security  would  inure  to  the  benefit  of  all  the  creditors  of 
the  mortgagor.     lb. 

6.  L.,  an  insolvent  debtor,  and  in  contemplation  of  such  insolvency,  made  a 
conveyance  by  mortgage  to  three  persons,  conditioned  to  be  void,  if  h© 
should  save  them  harmless  upon  certain  indorsements  made  by  them  for 
his  benefit  "to  divers  persons;"  and  should  also  pay  to  certain  others  of 
his  creditors  named,  "  the  several  sums  of  money  owine  by  him  to  them." 
Held: 

6.  That  such  conveyance  is,  in  substance  and  legal  effect,  an  assignment 
within  the  purview  of  the  act  of  1838,  relating  to  assignments  by  insolvent 
debtors  to  trustees,  with  the  design  to  prefer  one  or  more  creditors,  to  the 
exclusion  of  others ;  and  by  force  of  that  act,  is  made  to  inure  to  the 
benefit  of  all  the  creditors,  in  proportion  to  their  respective  demands. 
Harkrader  t?.  Leiby,  602. 

1,  The  act  does  not  affect  the  mortgage  given  by  an  insolvent  debtor,  to  secure 
the  debt  of  one  of  his  creditors,  or  to  indemnify  him  against  a  liability  br 
indorsement  or  otherwise,  assumed  for  the  benefit  of  the  debtor;  although 
it  may  have  the  effect  to  prefer  such  creditor,  and  deprive  others  of  the 
ability  to  obtain  satisfaction  of  their  claims.     lb. 

6.  To  bring  a  case  within  the  operation  of  the  law,  there  must  be  a  transfer 
or  convevance  of  property,  or  some  valuable  interest  belonging  to  the  in- 
solvent oebtor,  in  view  of  his  insolvency,  to  be  held  by  the  person  taking  it, 
for  the  benefit  of  some  one  or  more  of  the  creditors  of  the  debtor,  other 
than  himself     lb. 

9.  An  assignment  by  way  of  mortgage  may  effect  such  transfer;  and  in  such 
case,  the  mortgagee  becomes  a  trustee  for  such  creditor  or  creditors,  and 
liable  to  account  to  him,  or  them,  for  the  interest  so  received.     lb. 

10.  Where  such  interest  is  received  by  any  species  of  conveyance,  binding  the 
recipient,  either  expressly  or  by  necessary  implication,  to  account  in 
chancery  to  any  creditor  of  the  assignor,  the  statute  enlarges  the  trust  and 
makes  it  inure  to  the  benefit  of  all  nia  creditors,  and  distributes  the  fund 
to  all,  in  proportion  to  their  respective  demands.     lb. 

11.  If  the  assignee,  in  such  case,  is  made  by  the  terms  of  the  instrument,  or  by 
necessary  implication,  a  trustee  for  any  one  or  more  of  the  creditors,  he 
becomes  of  necessity,  by  force  of  the  statute,  a  trustee  for  all,  and  in 
respect  to  all  the  property  transferred  by  it.     lb. 

12.  As  therefore,  the  mortgagees  in  this  case  were  made  trustees  for  the  other 
creditors  named,  the  law  has  made  them  trustees  for  all  the  creditors  of  the 
mortgagor.    lb. 

ATTORNEY-GENERAL.    See  Ejectment,  8. 

ATTORNEY,  WARRANT  OF.    See  Pbomissokt  Notes,  6,  6,  7, 8,  9, 10,  IL 

AUTHORITY.    See  Fosoible  Ektbt  and  Detainer,  2. 
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Bill  in  E<iuit7— 'Bill  of  Lading. 

BILL  IN  EQUITY.    See  Equity. 
BAR— 

1.  A  decree  in  chancery  may  be  as  effectual  a  bar  to  an  action,  or  defense  at 
law,  as  weald  be  a  judgment  at  law.    Loudenback  v.  Collins,  251. 

2.  But  to  make  the  dismission  of  a  bill  a  bar,  it  must  have  been  upon  the 
merits  of  the  case,  and  not  merely  for  want  of  prosecution.     lb. 

3.  When  there  will,  and  when  there  will  not  be  a  pi*esumption  of  such  dismis- 
sion, see  EviDENX'E,  8,  4. 

4.  Where  it  appears  that  a  dismission  was  upon  the  hearing  of  a  case,  it  is  to 
be  inferred  that  it  was  upon  the  merits.     Loudenback  v.  Collins,  251. 

6.  Where  a  general  demurrer  to  a  declaration  is  sustained,  and  thereupon 
leave  to  amend  the  declaration  is  given,  but  the  plaintiff  subsequently,  in* 
stead  of  amending,  discontinues  the  action,  there  is  no  judgment  that  bara 
another  suit  upon  the  same  cause  of  action.     McGatrick  v,  Wason,  5G6. 

6.  Proceedings  for  a  trial  of  right  of  property,  resulting  in  an  order  of  restitu- 
tion and  a  return  of  the  property  pursuant  to  the  order,  are  no  bar  to  an 
action  by  the  claimant  against  the  officer,  to  recover  damages  for  the  seiz- 
ure and  detention  of  the  property.     Abbey  v.  Searls,  598. 

1.  If  a  defendant  elect  to  present  his  claim  for  damages  under  the  law  of  re- 
coupment^  a  decision  for  or  against  him  is  a  bar  to  another  action.  (See- 
Recoupment,  1,  2,  .S,  4.)    Timmons  i?.  Dunn,  680. 

8.  The  owner  of  land  regularly  appropriated  to  the  use  of  a  railroad  com- 
pany, in  proceedings  instituted  by  the  company  under  laws  providing  there- 
for, is  barred  of  the  common-law  remedy.  Hueston  v.  Eaton  and  Ham. 
Railroad  Co.  685. 

9.  In  such  case,  the  bar  is  equally  effectual,  although  the  owner  may  have  re- 
fused to  submit  to  such  proceedings,  or  to  receive  the  amount  awarded  to- 
him  and  deposited  for  his  use.     lb. 

10.  See  Forcible  Entry  and  Detainer,  2. 

BARON  AND  FEME.    See  Husband  and  Wifb. 

BASTARD— 

H.  C.  P.  died  in  1852,  intestate,  unmarried,  and  without  issue.  He  was  a  baa* 
tard — and  survived  his  mother,  who  left  other  children — the  fruit  of  a  mar- 
riage contracted  after  the  birth  of  the  illegitimate.  The  children  last 
named  survived  H.  C.  P.  The  act  of  1853,  "  regulating  descents  and  the 
distribution  of  personal  estates,"  was  passed  while  the  estate  of  H.  C.  P. 
was  in  course  of  settlement,  and  before  distribution.  '  Ueld^  that  whatever 
might  be  the  rule  under  the  operation  of  the  act  of  1831,  had  the  settle- 
ment and  distribution  been  made  before  the  passage  of  the  act  of  1853,  the 
last  named  enactment  operated  upon  the  distribution  of  the  estate,  pre- 
vented the  escheat  to  the  state,  and  entitled  the  surviving  children  of  the 
bastard's  mother  to  his  estate.    Lewis  v.  Eutsler,  354. 

BASTARDY— 

1.  The  mother  of  a  bastard  child,  after  the  reputed  father  has  been  recognized 
by  a  justice  of  the  peace,  on  a  complaint  instituted  by  her,  under  the  act 
for  the  maintenance  and  support  of  illegitimate  children,  has  no  power  to 
settle  for  or  release  his  liability.     Perkins  v.  Mobley,  668. 

2.  The  liability  of  the  father  is  created  by  the  statute,  and  designed  for  the 
security  of  the  public  against  the  support  of  the  child,  by  compelling  him 
to  make  the  necessary  provision  therefor ;  and  can  only  be  settled  by  the 
mother,  while  the  complaint  is  pending  before  the  justice,  and  upon  giving 
security  to  the  township  in  wfaieh  she  resides  against  all  liability  for  sucE 
support.    lb. 

3.  See  Evidence,  19. 

BILL  OF  EXCHANGE.    See  Promissory  Notes. 
BILL  OF  EXCEPTIONS.    See  Exceptions. 
BILL  OF  LADING.    See  Casbieks,  Cokmon,  2,  3. 
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BOND.    See  Appeal  Bond,  1,  2;  Action,  3. 
CARRIER,  COMMON— 

1.  A  ferryman,  occupying  a  position  in  a  line  of  public  travel,  and  holding 
himself  out  for  general  employment,  is  a  common  carrier.  Wilson  v, 
Hamilton,  722. 

2.  A  common  carrier,  by  special  contract  with  the  owner  of  goods  intrusted 
to  him,  may  so  far  restrict  his  common-law  liability,  as  to  exonerate  him- 
self from  losses  arising  from  causes  over  which  he  had  no  control,  and  to^ 
which  his  own  fault  or  negligence  in  no  way  contributed.  Graham  &  Co. 
V.  Davis  &  Co.  362. 

3.  But  he  can  not,  b^  such  stipulation,  relieve  himself  from  responsibility  for 
losses  caused  by  his  own  negligence,  or  want  of  care  and  skill.     lb. 

4.  His  responsibility  for  the  safe  delivery  of  living  animals  transported  br 
him,  is  the  same  as  that  in  relation  to  the  carriage  of  other  property.  Wil" 
son  V.  Hamilton,  722. 

6.  It  is  the  duty  of  the  owner,  delivering  property  to  a  carrier,  which  he 
knows  requires  peculiar  care  in  its  safe  transportation,  to  make  known  the 
necessity,  in  order  that  the  proper  precaution  may  be  used. ,   Ib,^ 

6.  If  the  owner  takes  upon  himself  the  care  of  his  property  while  in  transit, 
and  it  is  lost  by  his  carelessness,  the  carrier  is  not  responsible.     lb. 

7.  But  this  rule  only  requires  the  owner  to  exercise  care  and  diligence. 
That  everything  was  not  done  that  skill  or  prudence  could  have  suggested, 
is  no  bar  to  a  recovery.    lb. 

8.  A  loss  by  negligence,  however  slight,  is  not  within  the  exception  which  the- 
carrier  may,  by  bill  of  lading,  make  of  the  dangers  of  the  river  navigation 
and  inevitable  accidents;  and  the  carrier  is  liable.  Graham  &  Co.  t7. 1)avi» 
&  Co.  362. 

CASES  IN  OHIO  REPORTS  EXAMINED,  APPROVED,  ETC.— 

1.  Green  v.  Green,  1  Ohio,  135.     Ludlow's  Heirs  v.  Cooper's  Devisees,  8* 

2.  Green  v.  Graham,  5  Ohio,  160.  .  lb. 

3.  Howard  i?.  Babcock,  7  Ohio,  72.     lb.  17. 

4.  May  ham  v.  Coombs,  14  Ohio,  428.    Bloom  v.  Noggle,  53. 

5.  Stansell  v.  Roberts,  13  Ohio,  148.    lb. 

6.  Jackson  v.  Luce,  14  Ohio,  514.     lb. 

1.  White  V.  Denman,  16  Ohio,  69;  S.  C,  in  review,  1  Ohio  St.  110;  lb.  63. 
Sidle  V.  Maxwell,  241. 

8.  HoUiday  v.  Franklin  Bank  of  Columbus,  16  Ohio,  633.  Bloom  v.  Noggle». 
63;  Sidle  17.  Maxwell,  239. 

9.  Fosdick  v.  Barr,  3  Ohio  St.  471.    Bloom  v.  Noggle,  63. 

10.  Doremus  v.  O'Harra,  1  Ohio  St.  45;  lb.  56.    Harkrader  v.  Leiby,  609. 

11.  Atkinson  v.  Tomlinson,  lb.  237  ;  lb.  56.     lb. 

12.  Baker  v.  Jordan,  3  Ohio  St.  438.    Youmans  v.  Caldwell,  79. 

13.  Rhodes  v.  Cleveland,  10  Ohio,  159.     City  of  Dayton  v.  Pease,  94. 

14.  McComb  v.  Akron,  15  Ohio,  474.     lb. 

15.  Akron  v.  McComb,  18  Ohio,  229.    lb. 

16.  Kerwhacker  v.  C,  C.  &  C.  Raikoad  Co.,  3  Ohio  St.  172.  lb.  95 ;  C,  H. 
&  D.  Raih-oad  Co.  v.  Waterson  &  Kirk,  431;  C,  C.  &  C.  R.  R.  Co.  v. 
Elliott,  477. 

17.  Keary  v.  Same,  lb.  201.  City  of  Dayton  v.  Pease,  96;  McGatrick  v. 
Wason,  676. 

18.  C,  W.  &  Z.  R.  R.  Co.  V.  Clinton  County,  1  Ohio  St  77;  lb.  100.  Giesy  v. 
C,  W.  &  Z.  R.  Co.  325. 

•    19.  Choteau  v.  Thompson,  2  Ohio  St.  123.    Dutro  v.  Wilson,  111. 

20.  Ward's  Lessee  v.  Barrows,  2  Ohio  St.  246.    Coombs'  Lessee  v.  Lane,  148. 

21.  Winder's  Lessee  v.  Sterling,  7  Ohio  (pt.  2),  190.    lb. 

22.  Kenner  v.  Snively,  19  Ohio,  296.    Eastman  v.  Wight,  169. 

23.  Walker  v.  Devlin'^s  Lessee,  2  Ohio  St.  693.    lb.  159. 

24.  McArthur  v.  Eelley,  6  Ohio,  143.    Lamb  v.  Lane,  176. 
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Oases  in  Ohio  Reports  Examined,  etc. — (hnUnued. 

26.  Foote  V.  Cincinnati,  11  Ohio,  410.     Lamb  v.  Lane,  176. 

26.  Stemble  v.  Hewling,  2  Ohio  St.  228.     Jb.  176. 

27.  Wiilyard  v.  Hamilton,  7  Ohio  (pt  2),  111.     lb.  176;  Hueston  v.  Ham.  A 
Eaton  R.  R.  Co.  689. 

28.  Work's  case,  2  Ohio  St.  307.    Lamb  v.  Lane,  177 ;  SoTereign  v.  State,  492; 
Hueston  v.  Ham.  &  Eat.  R.  R.  Co.  689. 

29.  1  Ohio  St.  95.     Lamb  v.  Lane,  178. 

30.  Vattier  v.  Lytle's  Ex'r.  6  Ohio,  477.     HoUister  v.  Dillon,  204 

31.  Hocking  Valley  Bankt?.  Walters,  1  Ohio  St.  201.    Ewers  v.  Bntledge,  213. 

32.  Glass  V.  Greathouse,  20  Ohio,  511.     lb 

33.  Emerick  v.  Armstrong,  1  Ohio,  516.     lb, 

34.  Canby's  Lessee  v.  Porter,  12  Ohio,  80.    Thompson's  Lessee  v.  Green,  222. 

35.  Steamboat  Waverly  v.  Clements,  14  Ohio,  37.     Loudenback  v.  CoUinfl^  260. 

36.  Harman  v.  Kelley,  14  Ohio,  507.     lb. 

37.  Creed  v.  Com.  Bank  of  Cincinnati,  11  Ohio,  489.    lb.  262. 

38.  Wash.  Mut.  Ins.  Co.  t?.  Reed,  2,0  Ohio,  202.    lb. 

39.  Kugler  v.  Wiseman,  20  Ohio,  361.     lb. 

40.  Walker  v:  Devlin's  Lessee,  2  Ohio  St  605.     lb. 

41.  Hillers  v.  Henry,  17  Ohio,  9.     Haymaker  v.  Haymaker,  284. 

42.  1  Ohio  St.  77.     Giesy  v.  C.  W.  &  Z.  Railroad  Co.  320. 

43.  Chag.  Falls  &  CI.  Plank  Road  Co.  v.  Cane,  2  Ohio  St  419.     lb.  325. 

44.  Crumbaugh  v.  Kugler,  3  Ohio  St.  549.     Thompson  v.  Thompson,  353. 

45.  Little's  Lessee  v.  Lake,  8  Ohio,  289.     Lewis  v.  Eutsler,  355. 

46.  Davidson  t?.  Graham,  2  Ohio  St  131.     Graham  &  Co.  v.  Davis  &  Co.  3^5; 
W^ilson  V.  Hamilton,  740. 

47.  Jones  v.  Voorhees,  10  Ohio,  145.     lb.  376. 

48.  Sloughton  &  Hudson's  case,  2  Ohio  St  663.    Bailey  v.  State,  442. 

49.  Barton's  case,  18  Ohio,  221.     lb. 

50.  Wilson  s  case,  20  Ohio,  26.     lb. 

61.  Worman's  Lessee  v.  Teagarden,  2  Ohio  St  382.    Clyde  0.  Simpson,  466w 

62.  Miller's  case,  3  Ohio  St  475.     Aultfather  v.  State,  468. 

53.  Gates  v.  Goodno's  case,  3  Ohio  St  293.     lb. 

54.  Winer's  case,  10  Ohio,  345.     Sovereign  v.  State,  492. 

65.  Cook  V.  Grange,  18  Ohio,  526.     Stober  v.  McCarter,  523. 

66.  Bloom  V.  Richards,  2  Ohio  St  391.    McGatrick  ©.  Wason,  67L 

67.  French  v.  Millard,  2  Ohio  St  53.     lb.  575. 

68.  Pancoast  v.  Ruffin,  1  Ohio,  381.    Follett  v.  Bayer,  692. 

69.  Weakly  v.  Hall,  13  Ohio,  174.     lb. 

60.  Granger  v.  Granger,  6  Ohio,  35.     lb. 

61.  Patty  V.  Mansfield,  8  Ohio,  369.     Abbey  v.  Searls,  698. 

62.  Stump.  V.  Rogers,  1  Ohio,  633.     Hale  v.  Wetmore,  600. 

63.  Horsey  v.  Heath.  6  Ohio,  355.     lb. 

64.  McConnell  r.  Scott,  15  Ohio,  401.     lb. 

65.  Marshall  v.  Thrailkill,  12  Ohio,  275.     R.  601. 

66.  Dougherty  v.  Walters,  1  Ohio  St  201.     lb. 

67.  Fasset  v.  Traber,  20  Ohio.  540.    Harkrader  v.  Leiby,  609. 

68.  Hull  V.  Jeffrey,  8  Ohio,  390.     lb. 

69.  Mitchell  v.  Gazzam,  12  Ohio,  316.     lb. 

70.  Douglas  V.  Huston,  6  Ohio,  156.     Bowry  v.  Odell,  626. 

71.  Miers  et  al.  v.  Zanesville  and  MaysviUe  R.  R.  Co.,  13  Ohio,  197*    Ik 

72.  Gnrey  v.  Tannenwald,  18  Ohio,  486.     lb.  627. 

73.  Mitchell's  case,  Wright,  464.    Perkins  v.  Mobley,  674. 

74.  Hawes  v.  Cooksey,  13  Ohio,  242.    lb. 

76.  8.  B.  Wellsrille  v,  Geisse,  3  Ohio  St  333.    Timmons  c.  Dnnn,  682. 

76.  Hickox  V.  City  of  Cleveland,  8  Ohio,  643.    Hueston  0.  Hamilton  and  ] 

R.  R.  Co.  689. 

"77.  Hubble  0.  Renick,  1  Ohio  St  171.    Wilson  0.  HamiltOB,  737. 
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Canae  of  Action — Contracts. 

CAUSE  OF  ACTION.    See  Limitation  of  Action,  6 ;  PLBADiHa^  2,  8. 

CHANCERY.    See  Equity. 

CHARACTER.    See  Evidence,  19. 

CHARGE  ON  REAL  ESTATE.    See  Wills,  6  to  12. 

CHATTELS.    See  Mortgage,  10,  11. 

CHILDREN.    See  Parent  and  Child,  1,  2. 

CINCINNATI,  CITY  OF— 

1.  Under  the  Cincinnati  charter,  publication  of  an  ordinance  to  appropriate 
land  for  a  street,  is  sufficient  notice  to  property-holders.  McMicken  v. 
Cincinnati,  394. 

2.  See  Corporation,  4 ;  Property,  18,  19. 

CITY.    See  Corporation,  4;  Property,  18,  19;  Cincinnati,  1,  2. 
CODE.    Statutes  construed,  etc.  40,  41,  45,  55,  58,  61. 
COMMERCIAL  LAW.    See  Promissory  Notes;  Partnership;  Gvabantt. 
COMMON  CARRIER.    See  Carrier,  Common. 
COMMON  SCHOOLS.    See  Schools  and  School  Lands. 
COMMITTEE.    See  Cincinnati,  1,  2;  Judicial  Act,  1. 
CONDITION  PRECEDENT.    See  Deed,  1,  2,  3. 
CONFLICT  OF  LAWS.    See  Husband  and  Wipe,  3,  4. 
CONSEQUENTIAL  DAMAGES.    See  Damages,  2,  3. 
CONSIDERATION.    See  Limitation  op  Action,  6;  Plbadino,  1,  3. 
CONSTITUTION  OF  OHIO.    See  Constitutional  Law. 
CONSTITUTIONAL  LAW— 

1.  The  statutory  provisions  authorizing  township  roads,  do  not  contravene 
the  constitutionnl  provision,  that  "  private  property  shall  ever  be  held  in- 
violate, but  subservient  to  the  public  welfare.  Art  1,  sec.  19,  Const. 
Shaver  v.  Starrett,  494. 

2.  See  Roads,  2. 

3.  See  Jury,  1,  3,4. 

4.  See  Property,  1  to  17. 
6.  See  Courts,  I,  2. 

CONSTABLE.    See  Officer,  1, 2. 
CONTRACTS— 

1.  An  antenuptial  contract  entered  into  in  Germany,  according  to  the  laws 
of  that  country,  by  which  the  husband,  for  a  valuable  consideration,  agreed 
that  all  the  property  of  the  intended  wife,  which  she  then  owned  or  which 
they  might  mutually  acquire  during  coverture,  should  be  the  property  of 
the  wife,  is  not  contrary  to  the  policy  of  our  laws,  and  will  be  enforced  in 
this  country.     Scheferhng  v.  Huffman,  241. 

2.  A  common  carrier,  by  special  contract  with  the  owner  of  goods  intrusted 
to  him  may  so  far  restrict  his  common-law  liability,  as  to  exonerate  him- 
self  from  losses  arising  from  causes  over  which  he  had  no  control,  and  to 
which  his  own  fault  or  negligence  in  no  way  contributed.  Graham  «. 
Davis,  362. 

8.  fiut  he  can  not,  by  snch  stipulation,  relieve  himself  from  responsibility  for 
losses  caused  by  his  own  negligence,  or  want  of  care  and  skill.     lb. 

4.  When  a  chattel  mortgage,  purporting  to  create  a  Hen  on  the  stock  in  a 
grocery,  and  also  on  such  as  should  be  subsequently  acquired  by  the 
mortgagor,  authorizes  the  mortgagee  to  take  pNOseossion  of  the  property 
secured  and  attempted  to  be  securedt  it  is  a  continuing  executory  contract. 
And  when  the  mortgagor  acquires  such  property  after  the  execution  of 
the  mortgage,  and  actually  delivers  the  same  to  the  mortgagee,  the  latter 
thereby  feeqaires  a  valid  lien  on  the  subsequently  acquired  pro^rty. 
Chapmann  v.  Weimer,  481. 

5.  See  Carrisb,  4,  5,  6,  7 ;  Bailboas,  1. 
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CONVEYANCE.    See  Deed,  1,  2,  3. 

CONVEYANCES  IN  FRAUD  OF  CREDITORS.    See  Assionitcnt. 

CORPORATIONS— 

1.  Municipal  corporations  ate  liable  for  ii^uries  to  third  persons,  resulting 
from  the  neglieence  of  suborbinate  officers  or  agents  acting  under  their 
authority  and  direction,  in  the  construction  of  public  improvements  be- 
longing to  such  corporations.    Dayton  v.  Pease,  80. 

2.  In  such  cases,  the  maxim  respondeat  superior  properly  applies,  in  the  same 
manner  and  to  the  same  extent  as  in  its  application  to  the  liabilities  of 
private  individuals.     lb. 

3.  But  where  such  agent  or  officer,  although  appointed  by  the  corporation^ 
performs  duties  for  or  between  individuals,  in  which  the  corporation  has  no 
interest,  no  such  liability  arises,  and  the  officer  alone  is  responsible.     lb. 

4.  A  city  council,  in  passing  an  ordinance  to  appropriate  land  for  a  street^ 
does  not  act  judicially ;  nor  is  the  assessment  of  damages  by  the  committee 
almoin  ted  for  that  purpose,  a  judicial  act    McMicken  v.  Cincinnati,  394. 

See  Kailroao  ;  Respondeat  Superior. 
COSTS— 

To  authorize  a  judgment  for  costs  against  a  prosecuting  witness,  under  the 
provisions  of  section  45  of  the  probate  court  code,  the  person  accused 
must  have  been  acquitted,  either  by  the  probate  judge,  or  by  a  jury  of 
twelve  men.    Sovereign  v.  State,  489. 
COURT— 

1.  The  judges  of  the  courts  of  common  pleas  are  judges  of  their  respective 
districts,  and  not  of  the  mere  subdivisions  thereof.  The  subdivision  of 
the  districts  is  for  election  purposes  merely.  Const,  art.  4,  sec.3.  Harris 
V.  Gest,  372. 

2.  The  district  and  Supreme  Courts  are  capable  of  receiving  jurisdiction  to 
review  cases  decided  by  themselves.   Longworth  v.  Sturges  &  Anderson.  690. 

3.  Such  jurisdiction,  in  chancery  cases,  is  conferred  on  the  Supreme  Court, 
by  the  law  authorizing  the  reservation  of  a  cause.     lb. 

4.  It  is  also  conferred  by  the  act  of  March  14, 1853.    Sec.  6,  Ohio  L.  474. 

6.  The  courts  of  probate  in  this  state,  by  section  2  of  the  act  of  March 
14,  1853,  defining  their  jurisdiction  and  regulating  their  practice,  were  in- 
vested with  power,  upon  final  settlement  with  the  administrator  of  an 
intestate  estate,  to  order  distribution  of  the  money  remaining  in  his  hands, 
to  the  persons  entitled  thereto.    McLaughlin  v.  McLaughlin,  508. 

6.  Where  two  of  the  judges  of  the  court  of  common  pleas  are  interested  in 
the  event  of  a  proceeding  to  appropriate  land  to  railroad  use,  and  that  fact 
appears  in  the  record,  and  there  is  no  evidence  that  the  landholder  waived 
his  objection  to  the  court,  the  order  appointing  appraisers  and  directing  a 
warrant,  will  be  reversed    Gregory  v.  C.  C.  &  C.  Railroad  Co.  676. 

1.  A  resided  in  Clinton  county,  and  B  in  Ross  county.  They  are  sued  as 
joint  contractors,  the  summons  issuing  from  the  proper  court  of  Clinton 
county,  and  each  being  served  in  his  county.  It  is  adjudged  that  A  is  not 
liable  as  a  joint  contractor.  The  plaintiff  can  not  recover  against  B,  on 
amendment  striking  out  A.    Dunn  v.  Hazlett,  435. 

8.  In  such  case,  the  person  residing  in  and  the  person  residing  out  of  the 
county,  can  be  required  to  answer  where  suit  is  brought,  on  the  ground 
only  that  a  joint  contractor  resides,  and  is  sued,  in  the  county  of  the 
forum  chosen.    lb. 

9.  The  findings  of  a  court,  when  substituted  for  a  jury,  are  entitled  to  the  same 
consideration  as  the  verdict  of  the  latter ;  and  it  is  well  settled  that  a  ver- 
dict will  not  be  set  aside,  upon  th»  ground  of  an  erroneous  finding,  unless 
it  is  clear  that  such  is  the  case.    Merrick  v.  Boury,  60. 

10.  There  is  nothing  in  the  constitution  forbidding  the  holding  of  common 
pleas  courts,  in  different  counties  of  a  subdivision,  at  the  same  time.  Har- 
ris 9.  Gest,  472. 
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11.  Courts  are  not  limited  in  their  power  of  adjournment,  to  an  adjournment 
from  one  day  to  the  succeeding  day.  They  have  an  inherent  povver  to  ad- 
journ to  a  more  distant  day,  when  not  restrained  by  the  constitution  or 
statute  law ;  and  there  is  no  such  restraint  upon  the  common  pleas  courts 
in  Ohio.  6  Wheat.  106.  •  When  this  power  is  exercised,  the  sitting  after 
the  adjournment  is  a  prolongation  of  the  regular  term,  and,  in  contempla- 
tion of  law,  there  is  but  one  term.  6  Wheaton,  supra.  But  the  "  addi- 
tional term,"  provided  for  by  section  5  of  the  act  of  Januaij  31,  1854 
(62  Ohio  L.  10),  is  a  distinct  term,  and  not  a  prolongation  of  a  regular 
term.     lb.  473. 

12.  When  the  journal  entries  leave  it  doubtful  whether  it  was  intended  to  ap- 
point an  '*  additional, term,"  under  said  section,  or  merely  to  adjourn  the 
regular  term  to  a  distant  day,  the  former  construction  ought  to  be  pre- 
ferred ;  since  adjournments  to  a  distant  day  are,  in  general,  highly  impoli- 
tic, and  ought  not,  except  for  very  weighty  and  special  reasons,  to  take 
place.  In  this  case,  the  limitation  upon  the  business  to  be  transacted  at 
the  July  sitting,  contained  in  the  order  appointing  that  sitting,  shows  that 
a  distinct  term,  under  the  statute,  was  intended.     lb. 

13.  See  Jurisdiction,  1 ;  Forcible  Entry  and  Detainer,  1,  2 ;  PostmasteBi 
1,  2,  3;  Justice  of  tHE  Peace,  2. 
OOVERTURE.    See  Ejectment,  1  to  6. 
CRIMINAL  PROSECUTION.    See  Costs,  1. 
CROP,  GROWING.    See  Lease,  1;  Evidence,  9. 
CURTESY.    See  Ejectment,  1  to  6. 
DAMAGES— 

1.  The  measure  of  damages  for  the  violation  of  an  agreement  to  pay  $1,500 
in  wool,  at  20  cents  per  pound,  is  fifteen  hundred  dollars,  and  not  the 
market  value  of  the  wool.     Trowbridge  v.  Holcomb,  38. 

2.  The  true  rule  of  damages  in  an  action  on  the  case,  brought  by  a  reversioner 
on  account  of  an  injury  done  to  the  premises,  is  the  amount  of  the  ii^ury 
done  to  the  estate  in  reversion.     Dutro  v.  Wilson,  101. 

3.  See  Property,  19 ;  Corporation,  4 ;  Evidence,  23 ;  Recoupment,  1, 2, 3, 4. 
DEATH.    See  Widow,  1,  2. 

DEBTOR  AND  CREDITOR.    See  Partnership,  4, 6 ;  Assignment  ;  Evidenob, 

7 ;  Promissory  Notes,  4. 
DECREE.    See  Bar,  1,  2,  3,  4 
DEED- 

1.  Where  A  is  entitled  to  a  conveyance  of  land  from  B,  and  A  has  agreed  to 
convey  the  same  land  to  C,  upon  the  performance,  on  the  part  of  C,  of 
certain  conditions,  and  it  is  agreed  between  A  and  C  that  the  deed  shall 
be  executed  by  B  to  C,  and  deposited  with  a  third  person,  to  be  delivered 
to  C  upon  his  performance  of  the  conditions  of  sale :  and  the  deed  is  ac- 
cordingly executed  and  left  with  such  third  person,  who  afterward  delivers 
the  deed  to  C  without  the  performance  of  such  condition,  no  title  passes  to 
C  by  such  delivery.     Ogden  v.  Ogden,  182. 

2.  Where  the  condition  upon  whicn  the  deed  was  to  be  delivered  was,  in  sub- 
stance, among  other  things,  that  C  was  to  execute  a  mortgage  upon  the 
premises  to  be  conveyed,  to  secure  the  pay^ment  of  money  for  A  to  a  third 
person,  and  a  bill  is  tiled  by  A  for  a  spccihc  performance  of  the  agreement, 
a  court  of  equity  will  comi)el  the  execution  of  the  mortgage ;  or,  if  the 
money  thus  secured  to  be  paid  is  due,  will  decree  the  same  a  lien  upon  the 
land,  and  direct  a  sale  of  the  interest  of  A  and  C  in  the  land,  to  pay  the 
amount  which  was  to  be  secured  by  the  mortgage.     lb. 

-3.  Where  C,  aft;er  procuring  the  deed  out  of  the  nands  of  the  person  who  held 
the  same  as  an  escrow,  by  unfair  means,  makes  a  mortgage  on  the  same  to 
a  stranger,  such  stranger  acquires  no  lien  on  the  land  which  can  be  prior  to 
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Deed — Continued. 

the  lien  for  the  money  which  C  was,  bj  mortgage,  to  secure  to  A  before  he  was 
entitled  to  the  possession  of  the  deed.    lb. 

4.  Where  the  state  authorizes  an  agent  to  sell  at  public  auction  her  public 
land,  and  to  issue  a  certificate  to  the  purchaser  at  such  sale,  and  such 
agent  is  also  authorized,  afler  the  time  of  sale  by  public  auction,  to  sell  at 
private  sale  any  of  the  unsold  lands,  and  the  agent  does  sell  at  the  public 
auction  a  lot  of  said  land  to  A,  who  pays  for  the  same  and  obtains  a  proper 
certificate,  and  the  agent  afterward  sells  the  same  lot  at  private  sale  to 
another  person,  the  second  sale  is  void.    Roseberrv  v.  Hollister,  297. 

6.  In  such  case,  if  the  governor  make  a  deed  to  the  last  purchaser,  and  after* 
ward,  under  a  subsequent  law,  makes  a  deed  to  the  first  purchaser,  the  last 
deed  will  hold  the  land,  although  the  last  purchaser  had  no  notice  of  the 
first  purchaser's  equity.     lb. 

6.  A  deed  calling  for  an  alley  at  70  feet,  more  or  less,  from  a  street,  does  not 
estop  the  grantee  to  deny  the  existence  of  an  alley  at  the  distance  of  60 
feet.     Satchell  v.  Doram,  542. 

7.  See  Assignment,  1,  2,  3,  4 ;  Mortoaoe  ;  Lease,  1 ;  Evidence,  10. 
DELIVERY.    See  Deed,  1,  2,  3. 
DEMAND.    See  Guaranty. 

DEMISE.    See  Ejectment,  1  to  6 ;  Husband  and  Wife,  6. 
DEPOT— 

The  general  assembly  may,  constitutionally,  confer  on  a  railroad  corporation 
the  right  to  appropriate  ground  for  a  depot  Giesy  v.  C,  W.  k  Z.  Kailroad 
Co.  308. 

DESCENT— 

H.  C.  P.  died  in  1852,  intestate,  unmarried,  and  without  issue.  He  was  a  bas- 
tard, and  survived  his  mother,  whp  left  other  children,  the  fruit  of  a 
marriage  contracted  afler  the  birth  of  the  illegitimate.  The  children  last 
named  survived  H.  C.  P.  The  act  of  1853,  "  regulating  descents  and  the 
distribution  of  personal  estates,"  was  passed  while  the  estate  of  H.  C.  P. 
was  in  course  of  settlement  and  before  distribution.  Hefd,  that  whatever 
might  be  the  rule  under  the  operation  of  the  act  of  1831,  had  the  settle- 
ment and  distribution  been  made  before  the  passage  of  the  act  of  1853,  the 
last-named  enactment  operated  upon  the  distribution  of  the  estate,  pre- 
vented the  escheat  to  the  state,  and  entitled  the  surviving  children  of  the 
bastard's  mother  to  his  estate.     Lewis  v.  Eutsler,  354. 

DESCRIPTION— 
Whether  the  description  of  the  debts  and  liabilities  referred  to  in  the  following 
condition  of  a  mortgage,  is  not  too  vague  and  uncertain  to  sustain  it  as  a 
valid  lien,  if  no  other  objection  existed — qucere.  The  condition  is :  "  Pro- 
vided, nevertheless,  aud  this  deed  is  on  this  condition,  to  wit :  Whereas, 
the  said  G.  L.,  Jacob  L.,  and  Jos.  L.  are  indorsers  and  security  for  the 
said  D.  L.,  in  divers  sums  of  money  and  debts,  due  and  to  become  due 
from  said  Daniel  Leiby  to  divers  persons.  Now,  if  the  said  Daniel  Leib^. 
his  heirs  or  assigns,  shall  well  and  truly  paj'-,  or  cause  to  be  paid,  the  saia 
debts  and  sums  of  money  as  aforesaid,  amounting  to  about  the  sum  of 
seven  thousand  dollars,  and  shall  also  pay  to  Dr.  Wampler,  John  Shafer, 
Samuel  Lucas,  Isaac  Gardner,  and  Aaron  Russell,  all  of  Butler  county, 
Ohio,  the  several  sums  of  money  owing  by  the  said  Daniel  Leiby  to  them, 
then  these  presents  shall  be  void  ana  of  no  effect ;  otherwise  to  be  and 
remain  in  full  force  and  virtue  in  law  and  equity."  Harkrader  v.  Leiby, 
602. 
I  DEVISE.    See  Will,  6  to  12. 

i  DEVISEE.    See  Will,  6  to  12. 

DILIGENCK    See  Absignmsnt,  2,  3, 4;  New  Trial,  6,  6,  7 ;  Guarabtt. 
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DISCHARGE.    See  Agreement,  1. 
DISSOLUTION.    See  Partnership,  4,  6. 
DISTRIHUTION.    See  Probate  Court,  4. 
DONATION  TRACT.    See  School  Lands,  1  to  6. 
EJECTMENT— 

1.  An  action  of  ejectment,  on  the  demise  of  husband  and  wife,  to  recover 
possession  of  the  wife's  lands,  is  barred  by  an  adverse  occupancy  of  the 
lands  for  more  than  twenty-one  years  before  the  commencement  of  the  suit. 
Thompson's  Lessee  v.  Green's  Heirs,  216. 

2.  S.  P.,  Ford's  Lessee  v.  Langel,  464. 

3.  The  husband  having  a  freehold  in  the  lands,  with  the  present  right  of  ex- 
chisive  enjoyment,  and  the  wife  or  her  heirs  only  the  reversion,  the  former 
has  the  only  right  of  entry.     Thompson's  Lessee  v.  Green's  Heirs,  216. 

4.  If  the  exclusive  right  of  possession,  which  before  belonged  to  the  husband, 
be  lost  by  him  through  the  adverse  possession  of  a  third  person,  the  wife's 
right  of  entry,  which,  before,  was  postponed  to  the  termination  of  the 
coverture,  can  not  now  accrue  at  an  earlier  period;  and  until  it  does  accrue, 
no  action  of  ejectment  can  be  maintained,  predicated  upon  her  interest  in 
the  land.     lb. 

6,  The  whole  object  and  purpose  of  the  statute  of  limitations  are  accomplished, 
when  it  is  made  to  save  to  the  wife  such  rights  as  she  has  in  the  lands;  and 
when  it  gives  her,  at  all  times,  remedies  adapted  to  the  redress  of  any 
iiyury  she  may  sustain.     lb. 

6.  This  is  done  by  affording  her,  while  her  estate  is  in  reversion,  reversionary 
remedies,  and,  when  her  right  of  entry  arises,  the  possessory  remedy  by 
ejectment.     lb. 

7.  The  grantee  or  heir  of  one  protected  from  the  operation  of  the  statutory 
bar,  is  entitled  to  the  full  benefit  of  that  protection,  and  may  bring  a  suit 
within  the  same  time,  and  to  the  same  effect,  as  though  no  change  of 
ownership  had  occurred,  and  the  suit  was  prosecuted  in  the  name  and  for 
the  benefit  of  the  original  owner.     Ford's  Lessee  v.  Langel,  464. 

8.  Where,  in  an  action  of  ejectment  to  recover  "  the  old  penitentiary  lot,"  in 
Columbus,  E.  N.  S.,  the  nature  of  whose  possession  does  not  appear  in  the 
record,  was  made  defendant,  entering  into  the  common-consent  rule,  and 
the  then  attorney-general  signed  a  plea  of  not  guilty;  the  record  showed 
that,  at  a  subsequent  term,  E.  N.  S.  being  called,  came  not  nor  further 
defended;  that  (a  successor  of  the  attorney-general  who  filed  the  plea 
having  been  appointed  and  qualified)  "the  attorney-general  of  the  State  of 
Ohio  being  also  called,  appeared,  and  declined  further  to  defend  the 
action ;"  and  that  "  neither  party  requiring  a  jury,"  the  court  found  E.  N. 
S.  guilty,  and  gave  judgment  for  the  plaintiff.  Held,  the  issue  made  by 
the  plea  of  "  not  ^ilty,"  could  not  be  tried  by  the  court.  There  was  no 
waiver  by  the  parties  of  a  trial  by  jury.     Slocum  v.  Swan's  Lessee,  161. 

ELECTION.    See  Indictment,  1. 
EQUITY— 

1.  On  bill  in  chancery  filed  by  next  friend  of  a  married  woman,  a  creditor  of 
the  husband  will  be  enjoined  from  selling  on  execution,  property  in  Ohio 
held  by  the  wife,  under  the  provisions  of  an  antenuptial  contract,  made  in 
Germany,  according  to  the  laws  of  that  country,  by  which  the  husband,  for 
a  valuable  consideration,  agreed  that  all  the  property  of  the  intended  wife, 
which  she  then  owned,  or  which  they  might  mutually  acquire  during  covert- 
ure, should  be  the  property  of  the"  wife.     Scheferling  v.  Huffman,  24.1. 

2.  Where  the  condition  of  the  delivery  of  a  deed  held  as  an  escrow  is,  that  C 
is  to  execute  a  mortgage  upon  the  premises  to  be  conveyed,  to  secure  the 
payment  of  money  from  A  to  a  third  person,  and  a  bill  is  filed  by  A  for  a 
specific  performance  of  the  agreement,  equity  will  compel  the  mortgage, 
or  if  the  money  thus  to  be  secured  is  due,  will  make  the  same  a  lien,  and 
direct  a  sale  of  the  land  to  pay  the  amount    Ogden  v.  Ogden,  182. 
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3.  Whether  a  court  of  equity  has,  or  has  not,  the  power  to  vacate  the  aatb^ 
factioQ  of  a  judgment,  and  open  it  for  further  process,  because  the  pur- 
chaser, under  a  mistake,  bid  off  property  to  which  the  debtor  had  no  title, 
it  will  not  permit  such  a  sale  to  prejudice  a  party,  in  a  case  over  which  it 
has  unquestioned  jurisdiction.     Hollister  v.  Dillon,  197. 

4.  The  mortgage  ^ve  such  jurisdiction  in  this  case;  and  nothing  short  of  an 
actual  satisfaction  would  operate  to  deprive  the  mortgagee  of  nis  estate  in 
the  property,  or  bar  a  suit  to  recover  the  money  secured  by  the  mort- 
gage,    lb. 

5.  A  decree  in  chancery  may  be  as  effectual  a  bar  to  an  action,  or  defense,  at 
law,  as  would  be  a  Judgment  at  law.     Loudenback  v.  Collins,  251. 

6.  But  to  make  the  dismLssion  of  a  bill  a  bar,  it  must  have  been  upon  the 
merits  of  the  case,  and  not  merely  for  want  of  prosecution.     Ih. 

*!,  A  lien  on  property,  subject  to  levy  on  execution,  was  not  obtained  by  filing 
a  bill  under  the  act  of  February  25,  1848,  amendatory  of  the  chanceiy 
practice  act  of  1831  (46  Ohio  L.  96) ;  therefore,  such  property,  when  not  in 
the  hands  of  a  receiver,  might  be  taken  on  the  executions  of  third  persons, 
notwithstanding  the  pendency  of  such  a  bill.     Bowry  v.  Odell,  62H. 

8.  The  pendency  of  an  action  at  law  was  indispensable  to  authori^  the  filing 
of  such  a  bill.     lb. 

9.  The  district  and  Supreme  Courts  are  capable  of  receiving  jurisdiction  to 
review  cabes  decided  by  themselves.  Longworth  v.  Sturges  &  Anderson, 
690. 

10.  Such  jurisdiction,  in  chancery  cases,  is  conferred  on  the  district  court,  by 
the  law  authorizing  appeals,  and  on  the  Supreme  Court,  by  the  law  author- 
izing the  rcservatic^  of  a  cause,     lb: 

11.  It  is  also  conferred  by  the  act  of  March  14, 1853.  Sec.  6,  51  Ohio  I^ 
474.    lb. 

12.  A  bill  of  review  is  not  an  original  bill  or  suit.     lb. 

13.  The  administrator  of  a  vendee  of  real  estate,  in  good  faith,  and  when  it 
mi^ht  reasonably  be  considered  for  the  interest  of  the  heirs  of  the  vendee 
to  do  so,  rescind  an  executory  contract  with  the  vendor.  After  the  lapse 
of  many  years,  a  court  of  equity  will  not,  on  the  application  of  the  heirs, 
disturb  the  contract  of  rescission.    Ludlow's  Heirs  v.  Devisees  of  Cooper,  L 

14.  See  Assignment. 
ERROR— 

1.  A  correct  judgment  will  not  be  reversed,  because  a  bad  reason  for  it  was 
given  by  the  court  that  rendered  it.     Loudenback  v.  Collins,  251. 

2.  A  judgment  will  not  be  reversed,  because  an  erroneous  instruction  was 
given  to  the  jury,  unless  the  record  discloses  some  evidence  tending  to  show 
that  the  instruction  was  material,     lb. 

3.  The  question  whether  an  instruction  was  correct  or  not,  may  become  im- 
material, owing  to  the  finding  of  the  jury.     Tb. 

4.  A  court  of  common  pleas  overruled  an  application  for  an  assessment  of 
rents  and  damaires,  in  a  case  in  which  the  justice's  judgment  had  not 
been  aflirmcd.  The  order  overruling  the  application  was  reversed  by  the 
late  Supreme  Court  upon  the  circuit,  and  a  procedendo  awarded.  The 
common  pleas  then  caused  the  assessment  to  be  biade,  and  gave  judgment 
for  it.  Ihld,  that  the  decision  of  the  Supreme  Court  was  no  bar  to  a  writ 
of  error  to  reverse  said  judgment.  Aubrey  v.  Aim}',  524.  (See  Fobciblb 
Entry  and  Detainer.) 

6.  Whether  a  court  errs  or  not,  in  a  charge  to  a  jury,  is  immaterial,  wher© 
there  is  no  evidence  tending  to  make  the  charge  material,  and  it  could  not 
have  misled  the  jury.     Satchell  v.  Doram,  543. 

€.  A  mere  difference  of  opinion  between  the  court  and  jury  does  not  warrant 
the  former  in  setting  aside  the  finding  of  the  latter;  that  would  be,  in 
effect,  to  abolish  the  institution  of  juries,  and  substitute  the  court,  to  try 
all  que::'tions  of  fact.    It  must  be  clear  that  the  jury  has  erred  before  a  i 
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trial  will  be  granted,  on  the  ground  that  the  verdict  is  against  the  weight 
of  evidence,  or  unsupported  by  it  And  if  this  is  the  rule,  as  it  undoubtedly 
is,  even  in  the  court  where  a  cause  is  tried,  and  before  whom  the  witnesses 

^  appeared  and  testified,  a  fortiori  ou^ht  it  to  be  the  rule,  when  another 
court  decides  the  motion  for  a  new  tnal,  with  no  other  knowledge  of  the 
facts  than  is  derived  through  the  imperfect  medium  of  a  written  statement 
McGatrick  v.  Wason,  566. 

7.  A  petition  in  error  can  not  be  sustained  unless  filed  within  three  years 
after  the  rendition  of  the  judgment  sought  to  be  reversed,  except  in  a  case 
of  disability  specified  in  section  523  of  the  code ;  and  this  is  equally  so  in 
respect  to  judgments  rendered  before  the  code  took  effect,  as  in  respect  to 
those  rendered  afterward.     Schooner  Marinda  v.  Dowlin,  500. 

8.  A  petition  filed  after  the  lapse  of  three  years,  when  there  was  no  suchdisar 
bility,  will  be  stricken  from  the  docket     lb. 

9.  See  New  Trial  ;  Evidence,  5. 
EVIDENCE— 

1.  Facts  presumed  are  as  effectuallv  established  as  facts  proved,  so  long  as  the 
presumption  remains  unrebuttea.     Coombs  &  Swing's  Lessee  v.  Lane,  112. 

2.  In  respect  to  official  acts,  tl^e  law  will  presume  all  to  have  been  rightfully 
done,  upless  the  circumstances  of  the  case  overturn  this  presumption ; 
and  consequently  acts  done  which  presuppose  the  existence  of  other  acts 
to  make  them  legally  operative,  are  presumptive  proof  of  the  latter.     lb, 

3.  Where  the  question  is,  whether  a  bill  was  dismissed  upon  the  merits,  or 
for  want  of  prosecution,  and  the  ground  of  dismission  is  not  stated,  nor 
anything  found  in  the  record  from  which  it  mav  be  inferred,  there  is 
no  presumption  either  way ;  the  consequence  of  which  is,  that,  as  it  muvt' 
be  established  that  the  dismission  was  upon  the  merits,  and  that  fact 
is  not  shown  and  can  not  be  presumed,  there  is  no  bar.  Loudenback 
V.  Collins,  251. 

4.  But  where  it  appears  that  a  dismission  was  upon  a  hearing  of  the  case,  it 
is  to  be  inferred  that  it  was  upon  the  merits.     lb. 

6.  On  the  trial  of  an  information  for  selling  spirituous  liquors  not  inspected, 
the  state  is  bound  to  give  some  evidence  in  support  of  the  negative  aver- 
ment     Cheadle  v.  State,  471. 

o.  A  record  showing  that  the  accused  "did  not  demand  a  jury,"  sufficiently 
shows  a  waiver  of  the  trial  by  jury.     Dailey  v.  State,  57. 

7.  It  is  only  by  force  of  an  agreement  of  the  parties,  that  the  giving  of  an 
unsealed  note  by  the  debtor  will  be  payment  of  a  precedent  debt  The 
burden  of  proof  is  upon  the  debtor,  who  must  establish  the  a^eement 
clearly ;  and  the  question  whether  there  was  such  an  agreement,  is  one  of 
fact  to  be  determined  by  the  jury.     Merrick  v.  Boury,  60. 

•8.  In  an  action  against  a  carrier,  upon  a  bill  of  lading  containing  an  excep- 
tion of  the  dangers  of  the  river  navigation  and  inevitable  accidents,  after 
the  non-delivery  of  the  goods  is  shown,  the  burden  of  proof  is  upon  the 
carrier  to  show,  not  only  a  loss  within  the  terms  of  the  exception,  but  also 
that  proper  care  and  skill  were  exercised  to  prevent  it.  Graham  v.  Davis^ 
*  362. 

^.  Where  a  lease  for  years  is  made  of  land,  without  any  reservation  in  the 
lease  itself  of  a  growing  crop,  parol  evidence  may  be  introduced  to  show 
that  the  crop  was  growing  on  the  land  at  the  time  when  the  lease  was 
made,  and  was  treated  and  considered  as  personality,  and  not  intended  to 
be  conveyed  by  the  lease.  In  the  sale  of  real  estate  in  fee  or  for  years,  the 
growing  crop  may  be  considered  by  the  parties  as  personal  property,  and 
so  separated,  in  contemi}lation  of  law,  as  not  to  pass  by  the  deed  or  lease. 
(Baker  v.  Jordan,  3  Ohio  St.  438,  followed  and  approved.)  Youmans  v, 
Caldwell,  71. 
10.  Where  a  special  plea  of  a  former  trial  between  the  same  parties,  upon  the 
same  point  sought  to  be  litigated,  is  pleaded,  and  where  it  becomes  necea^ 
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s&rj  to  introduce  parol  evidence  to  show  that  the  two  cansefl  of  action 
were  the  same,  the  identity  of  the  causes  of  action  in  the  two  cases  is  a 
matter  of  fact  for  a  jury,  to  be  determined  upon  the  evidence,     lb. 

11.  In  an  action  against  a  postmaster,  when  the  petition  charges  that  a  letter 
containing  money  was  lost  by  the  negligence  of  the  postmaster,  and  the 
evidence  introduced  on  the  trial  tends  to  prove  that  the  letter  containing 
the  money  reached  the  office  of  the  postmaster,  the  plaintiff  may  prove, 
for  the  purpose  of  establishing  the  negligence,  that  the  office  was'  kept  in 
an  exposed  situation,  and  tliat  the  servants  and  clerks  of  the  posimaster, 
in  a  store  in  which  the  post-office  was  kept  by  the  postmaster,  had  free 
access  to  the  mail-matter  in  the  office.     Ford  v.  Parker,  576. 

12.  Under  a  count  framed  on  an  executed  consideration,  and  averring  the  orig- 
inal indebtedness  and  a  subsequent  promise  in  consideration  thereof,  but 
failing  to  aver  that  the  claim  had  ever  been  barred  by  the  statute  of  limit- 
ations, evidence  will  be  admitted  that  the  claim  was  barred,  but  taken  out 
of  the  statute  by  a  subsequent  promise.     Haymaker  v.  Haymaker,  272. 

13.  An  averment  in  a  declaration,  that  the  plaintiff  was  entitled  to  the  use  of 
a  "  public  alley,"  is  not  supported  by  proof  of  a  right  to  use  a  pruxUe 
alley.     Satchell  v.  Doram,  542. 

14.  In  an  action  against  an  administrator  for  work  and  labor  performed  for  the 
intestate,  the  widow  of  the  intestate  is  a  competent  witness,  at  the  com- 
mon law,  for  the  plaintiff,  to  prove  the  performance  of  such  work  and 
labor,  where  her  testimony  is  not  a  disclosure  of  her  husband's  conversa- 
tions or  admissions;  nor  of  matters  the  knowledge  of  which  was  acquired 
by  her  in  conjugal  confidence;  nor  of  matters  prejudicial  to  her  husband's 
reputation.     Stober's  Adm'r  v,  McCarter,  51H. 

15.  In  a  proceeding  to  appropriate  the  land  of  a  person  for  the  use  of  a  rail- 
road company,  the  owner  of  the  land  proposed  to  be  appropriated,  is  a 
competent  witness  to  testify  in  his  own  behalf,  provided  the  proceedings 
have  been  instituted  since  the  code  took  effect.  Atlantic  and  Great  Wecstern 
Railroad  Co.  v.  Campbell,  583, 

16.  In  a  suit  brought  by  a  surety  against  the  manager  and  members  of  a  firm, 
for  which  he  had  become  bound  as  surety  for  a  partnership  debt,  which 
suit  was  defended  upon  the  ground  that  the  manager  had  contracted  the 
debt  upon  his  own  account  alone,  and  not  for  the  hrm,  and  that  the  firm 
was  not  bound  therefor,  the  manager,  prior  to  the  act  to  improve  the  law 
of  evidence,  was  not  a  competent  witness  for  the  complainant,  to  establish 
the  liability  of  the  firm.     Hale  v.  Wetraore,  600. 

17.  For  the  same  reasons  (see  p.  601),  one  of  the  partners,  after  the  dissolution 
of  the  firm,  was  not  a  competent  witness  for  the  complainant  in  such  suit, 
to  establish  the  liability  of  a  co-partner  who  had  assumed  the  partnership 
debts.     lb. 

18.  The  provisions  of  the  code  do  not  apply  to  suits  pending  when  it  took 
effect.     lb. 

19.  It  is  not  competent  to  inquire  of  the  general  reputation  of  a  witness  sought 
to  be  impeached ;  but  the  inquiry  must  be  confined  to  the  reputation  of  the 
witness  for  truth  and  veracity.     Perkins  v.  Mobley,  668. 

20.  An  entry,  made  by  the  register  of  a  land  office,  in  the  "  tract-book,"  that 
certain  tracts  are  "school  lands,"  is  prima  facie  evidence  that  they  were 
duly  selected  and  approved  as  such.  Coombs  &  £wing's  Lessee  9. 
Lane,  112. 

21.  Where  such  entry  did  not  show /or  what  toumship  the  tracts  had  been  se- 
lected, but  they  had  been  taken  possession  of,  ana  held,  as  its  school  lands, 
for  over  sixteen  years,  b^  the  township  in  which  they  lie,  and  no  claim  had 
been  made  to  them  during  all  that  period,  either  by  the  government  or  by 
any  other  township,  or  by  any  individual,  and  no  other  school  lands  haa 
been  selected  for  said  township,  and  there  was  no  evidence  that  any  other 
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township  was  without  school  lands :  Heldt  that  it  should  he  presumed  that 
the  lands  had  been  selected  for  said  township  in  which  they  lie.     lb. 

22.  No  statute  has  authorized  the  recording  of  town-plats,  not  executed  and 
acknowledged  pursuant  to  statute,  and  consequently  such  record  is  not^ 
fer  w,  evidence.  Nor  is  it  made  evidence  by  proof,  that  in  building  or 
improving,  some  lotrowners  paid  respect  to  the  plat  and  others  not 
Satchell  v.  Doram,  542. 

23.  As  a  general  rule,  the  opinion  of  a  witness  as  to  the  amount  of  damages 
which  the  landholder  will  sustain  by  reason  of  the  construction  and  use  of 
a  railroad,  is  not  evidence.  Atlantic  and  Great  Western  R.  B.  Co.  v.  Camp- 
bell, 683. 

24.  A  party  upon  whom  the  affirmative  of  an  issue  devolves,  is  bound  to  give 
all  his  evidence  in  support  of  the  issue,  in  the  first  instance ;  and  he  can 
only  give  such  evidence,  in  reply,  as  tends  to  answer  the  new  matter  intro- 
duced by  his  adversary.     Graham  v.  Davis,  362. 

26.  Any  relaxation  of  this  rule  is  but  an  appeal  to  the  sound  discretion  of  the 
court  in  which  the  issue  is  tried,  and  can  not  be  reviewed  on  error.     lb. 

26.  In  a  proceeding  on  habeas  corpus,  instituted  by  the  father  of  an  infant 
child  against  the  mother,  who  is  living  in  a  state  of  separation,  to  obtain  its 
custody,  it  is  error  to  reject  evidence  offered  by  him,  either  in  the  first  in- 
stance, or  by  way  of  reply  to  evidence  of  qualification  on  her  part,  to 
show  her  unfitness  to  have  the  custody  of  the  child.  Gishwiler  v.  Dodez, 
615. 

27.  Where  the  testimony  shov/s  that  the  liquor  was  sold  in  the  house  of  the 
defendant  and  at  his  bar,  by  his  son,  in  the  absence  of  the  defendant,  with- 
out any  other  evidence  of  the  agency,  it  is  error  in  a  court  to  charge  that 
such  testimony  makes  2k  prima  facie  case  of  authority,  firom  the  defendant 
to  the  son,  to  do  the  illegal  act.     Parker  v.  State,  563. 

28.  The  courts  of  this  state,  in  a  proper  case,  have  the  power  to  take  the  evi- 
dence given  by  the  plaintiff  from  the  jury,  and  order  a  peremptory  nonsuit 
Ellis  &  Morton  v,  O.  L.  k  T.  Co.  628. 

29.  Such  a  motion  involves  an  admission  of  all  the  facts,  which  the  evidence  in 
any  degree  tenda  to  prove,  and  presents  only  a  question  of  law,  whether 
each  fact  indispensable  to  the  right  of  action,  and  put  in  issue  by  the 
pleadings,  has  been  supported  by  some  evidence.     lb. 

30.  If  it  has,  the  motion  must  be  denied;  as  no  finding  of  facts  by  the  court, 
or  weighing  of  the  evidence,  is  permitted,     lb. 

EXAMINATION  OF  WITNESSES.    See  Evidence,  24,  25,  26. 
EXCEPTIONS,  BILLS  OF.    See  New  Trial. 
EXECUTION— 

1.  Property  of  a  married  woman,  held  by  virtue  of  an  antenuptial  contract^ 
entered  into  in  Germany,  according  to  the  laws  of  that  country,  by  which 
the  intended  hupband,  for  a  valuable  consideration,  agreed  that  all  the 
property  of  the  intended  wife,  which  she  then  owned,  or  which  they  might 
mutually  acquire  during  coverture,  should  be  her  property,  can  not  be 
taken  in  execution  in  this  country,  to  satisfy  the  debt  of  the  husband.- 
Scheferling  v.  Huffman,  241. 

2.  See  Husband  and  Wife^  3,  4,  5. 
EXECUTORS  AND  ADMINISTRATORS— 

1.  Partners  in  the  purchase  of  real  estate  having  agreed  that  the  estate  pur- 
chased shall  be  considered  personal  property,  a  settlement  of  the  partner- 
ship concerns  by  the  administrator  of  one  of  the  partners,  deceased,  and 
the  surviving  partner,  by  which  the  administrator  relinquishes  all  claim  ta 
the  real  estate,  binds  the  heirs  of  the  deceased  partner,  especially  if  made 
before  the  surviving  partner  acquires  the  legal  title  to  such  real  estate. 
Ludlow's  Heirs  v.  Cooper's  Devisees,  1. 

2.  Where  the  administrator  of  a  vendee  of  real  estate,  in  good  faith,  and  wheo 
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it  might  reasonablj  be  considered  for  the  interest  of  the  vendee's  heirs  to 
do  80,  rescinds  an  executory  contract  with  the  vendor,  a  court  of  equity  will  ; 

not,  after  the  lapse  of  many  years,  disturb  the  contract  of  rescission  on  the 
application  of  the  heirs.     lb. 

3.  In  the  absence  of  any  express  statutory  provision  on  the  subject,  section  b 
of  the  statute  of  limitation  of  1831  is  to  be  construed  so  as'to  cover  a  case 
undpr  the  administration  act,  where  the  claimant  commences  suit  within 
six  months  after  the  rejection  of  his  claim  by  the  executor,  and  after  the 
expiration  of  the  six  months  the  judgment  is  reversed,  or  the  plaintifif  be- 
comes nonsuited.     Haymaker  v.  Haymaker,  272. 

4.  Probate  courts,  by  section  2,  act  of  March  15,  1863,  were  invested  with  j 
power,  on  final  settlement  with  administrators,  to  order  distribution  of  the  | 
money  remaining  in  administrator's  hands.  McLaughlin  v.  McLaughlin,  i 
508.  I 

.6.  There  exists  no  constitutional  impediment  to  conferring  such  x>ower  upon  I 

that  court.    Tb. 

6.  In  the  exercise  of  this  jurisdiction,  the  court  is  authorized  to  determine  | 
every  disputed  question  of  fact  (or,  in  its  discretion,  to  cause  the  same 

to  be  determined  by  the  verdict  of  a  jury)  which  may  be  necessary  to  ] 

ascertain  the  amount  justly  due  from  the  administrator  to  such  distrib-  ! 

utees.    Tb. 

7.  Such  an  order  of  distribution  has  so  far  the  force  and  effect  of  a  judgment, 
that  it  may  be  enforced  by  execution.     lb. 

'  8.  The  powers  of  the  court  are  exhausted  when  the  order  of  distribution  is 
made;  and  it  has  no  jurisdiction  to  entertain  a  petition  brought  to  enforce 
the  collection  of  the  amount  awarded  to  the  distributee,  as  a  debt  against 
the  administrator.  lb. 
9.  The  death  of  a  widow,  to  whom  an  allowance  has  been  made  under  sections 
45  and  4G  of  the  administration  law,  before  the  expiration  of  the  year,  and 
before  it  has  all  been  expendeed  in  her  support,  does  not  bar  the  right  of  her 
executor  to  recover  the  amount  unpaid,  from  the  executor  of  her  husband. 
Dorah  v.  Dorah's  Ex'r,  292. 

10.  Whether,  upon  petition  for  such  cause,  the  amount  might  be  diminished 
by  the  probate  court,  under  section  48 — qucere  1 

FATHER.    See  Parent  and  Child,  1,  2. 

FERRYMAN— 

1.  A  ferryman,  occupying  a  position  in  a  line  of  public  travel,  and  holding 
himself  out  for  general  employment,  is  a  common  carrier.  Wilson  v» 
Hamilton,  722. 

2.  See  Carrier,  Cokmon,  1,  4,  5,  6,  7. 
FINDING  OF  COURT.  See  Verdict. 
FORCIBLE  ENTRY  AND  DETAINER— 

1.  Under  the  act  of  1831,  to  regulate  proceedings  in  forcible  entry  and 
detainer,  the  court  of  common  pleas  had  no  authority  to  cause  an  assess- 
ment of  rents  and  damaores  to  be  made,  by  a  jury  or  otherwise,  and  give 
judgment  therefor,  except  in  cases  where  the  justice's  judgments  were  af- 
firmed.    Aubrey  v.  Almy,  624. 

2.  A  court  of  common  pleas  overruled  an  application  for  such  an  assessment, 
in  a  case  in  which  the  justice's  judgment  had  not  been  affirmed.  The  order 
overruling  the  application  was  reversed  by  the  late  Supreme  Court  upon 
the  circuit,  and  a  procedendo  awarded.  The  common  pleas  then  caujjcd 
tha  assessment  to  be  made,  and  gave  judgment  for  it.  Held,  that  the 
decision  of  the  Supreme  Court  was  no  bar  to  a  writ  of  error  to  reverse  said 
jndfjraent.     lb. 

FORMER  RECOVERY.    See  Evidence,  10;  Pleading,  4. 
FORGERY.     See  Action,  5  to  10. 
FRAUDULENT  CONVEYANCE.    See  Assionmbnt. 
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Grand  Jury — Husband  and  Wife. 

GRAND  JURY— 
It  is  not  essential  that  the  record  of  a  conviction  of  murder  shoald  set  out 

and  show  expressly,  that  the  grand  jarors  who  returned  the  indictment,  had 

the  qualifications  of  electors.    Parks  v.  State,  234. 
GRANTOR  AND  GRANTEE.    See  Ejectment,  7;  Limitation  op  Action,  3. 
GROWING  CROP.    See  Lease,  1 ;  Evidence,  9. 
GUARANTY— 

1.  In  case  of  guaranty,  demand  of  payment  of  the  principal  debtor  and  notice - 
of  his  default  are  requisite  to  charge  the  guarantor  only  where  the  fact  on 
which  his  liability  is  made  dependent  rests  peculiarly  within  the  knowledge 
of  the  guarantee,  or  depends  on  his  option.    Bashford  v.  Shaw,  263. 

2.  But  where  the  contingency  which  determines  the  liability  of  a  guarantor, 
is  one  which  is  known  to  him,  or  which  he  is  bound  to  know,  or  where  each 
party  has,  in  legal  contemplation,  equal  means  of  information,  the  guar- 
antor must  take  notice  at  his  peril.     Jb. 

3.  In  order  to  discharge  a  guarantor  from  liability,  on  the  ground  of  want  of 
notice  of  the  default  of  the  principal  debtor,  there  must  be,  not  only  a  want 
of  the  notice  within  a  reasonable  time,  but  there  must  be  also  some  actual 
loss  or  damage  thereby  caused  to  the  guarantor.  And  if  such  loss  or  dam- 
age does  not  go  to  the  whole  amount  of  the  claim,  but  is  only  in  part,  the 
guarantor  is  not  wholly  discharged,  but  only  ^ro  ianio,    lb, 

4.  If  his  principal  debtor  be  solvent  when  the  note  falls  due,  and  due  notice 
of  the  aefault  be  not  given,  and  the  principal  afterward,  and  before  notice, . 
becomes  insolvent,  the  guarantor  is  discharged.     lb. 

6.  The  continued  insolvency  of  the  principal  debtor,  from  the  time  of  the 
maturity  of  the  debt,  as  a  general  thing,  dispenses  with  the  necessity  of  the 
notice,  in  order  to  char<j:e  the  guarantor.     lb. 

6.  Where  the  undertaking];  of  the  party  is  to  guarantee  the  payment  of  the 
note  of  2kT\oiheT,aJity  Jiiial  process,  the  prosecution  of  the  claim  to  final 
process  against  thc;  maker  of  the  note  is  essential,  in  order  to  charge  the 
guarantor.     lb. 

1.  But  an  omission  to  bring  sait  against  the  original  debtor,  within  a  reason- 
able time,  will  not  discharge  the  guarantor  from  liability,  where  the  terma 
of  the  guaranty  do  not  prescribe  the  degree  of  diligence  to  be  used  in  the 
proceeaiuja:,  by  suit,  and  where,  in  consequence  of  the  continued  insolvency 
of  the  principal  debtor  from  the  time  of  the  maturity  of  the  debt,  the- 
guarantor  suffered  no  loss  by  the  delay.  lb, 
HABEAS  CORPUS— 

1.  In  a  proceeding  upon  habeas  corpus,  instituted  by  the  father  of  an  in- 
fant cluld,  against  the  mother,  who  is  living  in  a  state  of  separation,  ta 
obtain  its  custody,  it  is  error  to  reject  evidence  offered  by  the  father,  either 
in  the  first  instance,  or  by  way  of  reply  to  evidence  of  qualification  on  her 
part,  to  show  her  unfitness  to  have  the  custody  of  the  child.  Gishwiler  v. 
Dodez,  616. 

2.  In  such  a  controversy  for  the  custody  of  a  child,  incapable  of  electing  for 
itself,  the  order  of  the  court  should  be  made  with  a  single  reference  to  its 
best  interests.    lb. 

3.  Neither  of  the  parents  has  any  right  that  can  be  made  to  conflict  with  the 
welfare  of  the  child.    lb. 

HEIR.    See  Ejectment,  1 ;  Limitation  or  Action,  3 ;  Executors  and  Ad* 

ministrators,  1,  2 ;  Bastard. 
HIGHWAYS.    See  Roads,  1,  2. 
HUSBAND  AND  WIFE- 

1.  In  a  controversy  between  parents  on  habeas  corpus,  for  the  custody  of  a 
child,  incapable  of  electing  for  itself,  the  order  of  the  court  should  be  made 
with  a  single  reference  to  its  best  interests.    Gishwiler  v.  Dodez,  615. 

2.  Neither  of  the  parents  has  any  rights  which  can  be  made  to  conflict  with* 
the  wel&re  of  the  child.    lb. 
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Husband  AND  Wipe — Continued. 

3.  An  antenuptial  contract  entered  into  in  (Germany,  according  to  the  laws  of 
that  country,  by  which  the  husband,  for  a  valuable  consideration,  agreed 
that  all  the  property  of  the  intended  wife,  which  she  then  owned,  or  which 
they  might  mutually  acquire  during  corerture,  should  be  the  property  of 
the  wife,  is  not  contrar^p'  to  the  policy  of  our  laws,  and  will  be  enforce4  in 
this  country.    Scheferling  v.  Huffman,  241. 

4.  Such  property  can  not  be  taken  on  execution  in  this  country,  to  satisfy  the 

debt  of  the  husband.     lb.  ' 

6.  Upon  a  bill  in  chancery,  filed  bv  the  wife,  by  her  next  friend,  for  the  pur-  \ 

pose  of  enjoining  a  creditor  of  the  husband  from  selling  such  property  on  | 

execution,  the  court  will,  by  injunction,  restrain  such  sale.    Tb. 

6.  An  action  of  ejectment,  on  the  demise  of  husband  and  wife,  to  recover  poa-    '  j 
session  of  the  wife's  lands,  is  barred  by  an  adverse  occupancy  of  the  lands, 
for  more  than  twenty-one  years  before  the  commencement  of  the  suit 
Thompson's  Lessee  v.  Green,  216;  S.  P.,  Ford's  Lessee  v.  Langel,  464. 

7.  In  an  action  against  an  administrator  for  work  and  labor  performed  for  the 
intestate,  the  widow  of  the  intestate  is  a  competent  witness,  at  the  common 
law,  for  the  plaintiff,  to  prove  the  performance  of  such  work  and  labor, 
where  her  testimonv  is  not  a  disclosure  of  her  husband's  conversations  or 
admissions ;  nor  of  matters  the  knowledge  of  which  was  acquired  by  her 
in  coigugal  confidence ;  nor  of  matters  prejudicial  to  her  husband's  repu- 
tation.   Stober  v.  McCarter,  613. 

IGNORANCE.    See  Mortoaob,  13, 14;  Satisfaction,  1,  2;  Action,  6  to  10. 
INDEMNITY— 

1.  It  seems  to  be  a  well-settled  principle,  that  the  purchaser  of  an  incumbered 
estate,  if  he  agrees  to  take  it  subject  to  the  incumbrance,  and  an  abate- 
ment is  made  in  the  price  on  that  account,  is  bound  to  indemnify  his 
grantor  against  the  incumbrance,  whether  he  expressly  promise  to  do  so  or 
not — a  promise  to  that  effect  being  implied  from  the  nature  of  the  transac- 
tion.    Thompson  v.  Thompson,  333. 

2.  See  Promissoby  Notes,  3 ;  Assignment— generally— particularly,  2,  3. 
INDICTMENT— 

1.  On  indictment,  charging  two  or  more  offenses,  arising  out  of  distinct  and 
different  transactions,  the  prosecutor  may  be  required  to  elect  on  which 
charge  he  will  proceed ;  but  the  action  of  the  court  tryrng  the  cause  in  this 
respect,  being  a  matter  of  discretion,  can  not  be  assigned  for  error.  Bailey 
V.  State,  440. 

2.  As  a  general  rule,  several  distinct  offenses  may  be  joined  in  different  counts, 
either  where  they  arise  out  of,  and  are  connected  with,  the  same  transac- 
tion, or  where  they  are  connected  by  the  same  subject-matter.     lb. 

3.  An  indictment  containing  seven  counts,  and  the  verdict  being  not  guilty 
on  the  sixth  and  seventh,  and  ^piilty  on  the  first,  second,  third,  fourth,  and 
fifth  counts,  the  finding  is  equivalent  to  a  general  verdict  of  guilty  on  the 
first  five  counts.     lb. 

4.  A  verdict  of  fcuilty  on  several  distinct  counts,  some  of  which  are  bad  and 
some  good,  will  support  a  proper  judgment,  warranted  by  the  law  appli- 
cable to  the  good  counts.     lb. 

5.  A  substantial  averment  of  the  intent  to  steal  or  rob,  is  essential  to  an  in- 
dictment for  robbery.     Matthews  v.  State,  639. 

6.  It  is  tiot  sufficiently  made  by  the  word  "  feloniously  did  seize,  take,  and 
carry  away."     lb. 

7.  See  Gband  Jury,  1 ;  Information. 
INFORMATION— 

1.  A  complaint  before  a  justice  of  the  peace  for  a  violation  of  section  4  cnkf 
of  the  liquor  law,''  does  not  authorize  an  information,  in  the  probate  eoort, 
upon  any  other  section.    Aultfather  v.  State,  467.^ 

2.  An  information  upon  section  4  of  the  act  to  provide  Agauuit  tiM  evib  z^ 
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Iktormation — Ooniinued. 

suiting  from  the  sale  of  intoxicating  Honors,  is  defective  if  it  does  not  show- 
that  the  place  where  the  liqaor  was  sold,  was  a  place  of  public  resort.  This 
fact  is  sufficiently  shown  if  the  place  is  described  as  either  a  tavern,  eating- 
house,  bazaar,  restaurant,  grocery,  or  coSee-house,  because  each  of  these 
names  is  used  in  the  act,  and  each  of  them  does,  ex  vi  Urmini^  import  a 
place  of  public  resort.  But  it  is  otherwise  if  the  place  is  merely  called  a 
room ;"  for,  although  that  word  is  also  used  in  the  act,  it  does  not,  ex  vi 
termini^  describe  a  place  of  public  resort,  and  that  it  is  so  must  be 
averred.     lb. 

3.  An  information  upon  section  2  of  the  act  is  insufficient  if  it  does  not  aver 
that  the  seller  knew  the  buyer  was  a  minor.     Ih, 

4.  An  information  founded  upon  section  1  of  the  act  to  prevent  the  adultera- 
tion of  alcoholic  hquors  (Swan's  Rev.  Stat.  479a),  must  contain  the  gen- 
eral allegation  that  the  liquors  sold  were  not  inspected.  Woodworth  v. 
State,  487. 

-6.  It  is  not  sufficient  to  aver  that  they  were  not  inspected  in  the  county  where 
sold,  and  that  the  cask  containing  them  did  not  have  the  inspector's  brand 
of  any  other  county.     lb. 

'6.  An  information  charging  the  defendant  with  selling  intoxicating  liquors  to 
A,  a  person  who  then  and  for  a  long  time  had  been  in  the  habit  of  getting 
intoxicated,  which  habit  was  then  and  there  well  known  to  the  defendant, 
ought  not  to  be  quashed  upon  the  ground  that  the  affidavit,  upon  which  the 
defendant  was  arrested,  did  not  state  that  defendant  knew  A  was  in  the 
habit  of  getting  intoxicated.     Parker  v.  State,  663. 

'7.  A  count  in  an  information  charging  B  with  selling  intoxicating  liquors,  to 
be  drank  at  the  place  where  soldf,  will  be  sustained  by  proof  that  the  liquor 
was  sold  by  C,  as  the  agent  of  B,  and  it  is  not  necessary  to  aver  in  the  i&- 
formation  that  it  was  sold  by  an  agent.     /&. 

8.  See  Ikdictment  ;  Evidence,  6,  27. 
INJURIES,  CIVIL.    See  Corpobatioics,  1,  2,  3 ;  Respokueat  SupERioit. 
INSTRUCTION— 

1.  A  judgment  will  not  be  reversed,  because  an  erroneous  instruction  was 
given  to  the  jury,  unless  the  record  discloses  some  evidence  tending  to  show 
that  the  instruction  was  material.     Loudenback  v.  Collins,  251. 

2.  The  (][uc8tion  whether  an  instruction  was  correct  or  not,  may  become  im- 
material, owing  to  the  finding  of  the  jury.     lb. 

INSURANCE— 

1.  The  appropriation  of  a  part  of  the  insured  building  to  the  trade  of  cooper- 
ing, in  violation  of  the  conditions  and  by-laws,  annexed  to  and  made  a  part 
of  the  policy  (and  which  provide  that  such  misappropriation  shall,  ipso 

facto,  render  the  policy  void),  avoids  the  policy;  and  when  it  is  shown  tnat 
such  forbidden  trade  was  actually  carried  on,  the  breach  of  the  conditions 
and  by-laws  is  complete,  although  the  trade  was  not  carried  on  for  such  a 
length  of  time  as  to  become  **  permanent  or  habitual"  Harris  ©,  Colum- 
biana Mut.  Ins.  Co.  286. 

2.  It  seems  that,  where  the  condition  of  a  policv  renders  it  void  if  the  building 
is  appropriated  or  used  for  anjr  trade,  or  tor  storing  any  goods  denomi- 
nated extra-hazardous,  the  carrying  on  such  trade,  temporarily,  for  the  pur- 
pose of  ordinary  repairs,  or  the  introduction  into  the  building  of  the  articles 
so  denominated,  to  be  used  for  ordinary  repairs,  or  to  be  consumed  in  do- 
mestic or  family  use,  does  not  avoid  the  policy,  and  the  insurers  are,  not- 
withstanding, liable;  atid  it  is  in  these  and  the  like  cases  that  courts  have 
said,  that  the  trade  or  use,  etc.,  is  not  *'  permanent  or  habitual.'*    lb, 

INTOXICATING  LIQUORS,  ACT  TO  PROVIDE  AGAINST  SALES.  ETC. 

See  Information;  EviDEKOE, 6, 27. 
JOINDER  OF  PARTIES— 
L  Wbere  two  ore  saed  m  joint  donAnctori,  one  o^  whom  midoi  in  the  I 
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JoiKDER  OP  Parties — Continued. 

in  which  the  suit  is  brought,  and  the  other  in  another  county,  and  service 
of  a  summons  is  made  on  each  in  the  county  in  which  he  resides,  and  it 
turns  out  that  the  person  residing  in  the  county  where  the  action  is  brought 
is  not  liable  as  a  joint  contractor,  the  plaintiff  ought  not  to  recover  against 
the  one  residing  in  the  foreign  county.    Dunn  v.  Hazlett,  435. 

2.  In  such  case,  tne  person  residing  in  and  the  person  residing  out  of  the 
county,  jointly  plead  to  the  merits,  and  the  court  find  that  they  were  not 
joint  contractors,  and  nonsuit  the  plaintiff,  it  is  error  in  the  court  to  set 
aside  the  nonsuit,  with  leave  to  the  plaintiff  to  strike  out  the  name  of  the 
person  residing  in  the  county,  and  proceed  against  the  one  residing  out  of 
the  county  alone.     lb. 

3.  After  such  leave  granted,  it  is  error  in  the  court  to  refuse  to  dismiss  the 
proceedings,  for  the  reason  that  no  service  of  a  summons  was  made  within 
the  county  where  suit  was  brought.     lb 

JUDGES— 
Where  two  of  the  judges  of  the  court-  of  common  pleas  are  interested  in  the 
event  of  a  proceeding  to  appropriate  land  to  the  use  of  a  railroad,  and 
that  fact  appears  on  the  record,  and  there  is  no  evidence  that  the  land- 
holder waived  his  objection  to  the  court,  the  order  of  such  court,  appoint- 
ing appraisers  and  directing  a  warrant  to  issue,  will  be  reversed.  Gregory 
V.  C.  C.  &  C.  Railroad  Co.  675. 

JUDICIAL  ACT— 

A  city  council,  in  passing  an  ordinance  to  appropriate  land  for  a  street,  does 
not  act  judicially,  nor  is  the  assessment  of  damages  by  the  committee, 
appointed  for  that  purpose,  a  judicial  act     McMicken  v.  Cincinnati,  394. 

JURISDICTION— 

1.  Where  a  court  has  jurisdiction  of  a  form  of  action,  its  jurisdiction,  in  a 
particular  case  brought  in  that  form,  is  notT  ousted  by  the  evidence  show- 
ing that  the  action  is  misconceived,  and  that  some  other  form  of  action 
should  have  been  resorted  to.  It  is  simply  good  matter  of  del o use, 
Aubrey  v.  Almy,  524. 

2.  See  Joinder  OF  Parties,  1,  2,  3;  Courts,  8;  Informatiok,  1;  Error,  5,  6; 
Probate  Court,  4,  5,  6,  7,8;  PosTMASXERa,  1,  2;  Courts,  2,  3,  4;  Review, 
1,  2,  3;  Justice  op  the  Peace,  2. 

JURY- 

1.  Section  42  of  an  "  act  defining  the  jurisdiction  and  regulating  the  practice 
of  probate  courts,"  passed  March  14,  1853,  providing,  that "  ujpon  a  plea 
other  than  a  plea  of  guilty,  if  the  defendant  do  not  demand  a  trial  by  jury, 
the  probate  judge  shall  proceed  to  try  the  issue,"  is  a  valid  and  constitu- 
tional enactment.    Dailey  v.  State,  57. 

2.  Where,  in  an  action  of  ejectment  to  recoyer  "  the  old  penitentiary  lot,"  in 
Columbus,  E.  N.  S.,  the  nature  of  whose  possession  does  not  appear  in  the 
record,  was  made  defendant,  entering  into  the  common-consent  rule,  and 
the  then  attorney-general  signed  a  plea  of  not  guilty ;  the  record  showed 
that,  at  a  subsequent  term,  E.  N.  S.  being  called,  came  not  nor  further 
defended;  that  (a  successor  of  the  attorney-general  who  filed  the  plea 
having  been  appointed  and  qualified)  "  the  attorney-eeneral  of  the  State  of 
Ohio  Deing  also  called,  appeared,  and  declined  lurther  to  defend  the 
action;  and  that  neither  party  requiring  a  j^»"  the  court  found  E.  N. 
S.  guilty,  and  gave  judgment  for  the  plaintiff.  Meld^  the  issue  made  by  Uie 
plea  of  "  not  guilty,"  could  not  be  tried  by  the  court.  There  was  no  waiver 
by  the  parties  of  a  trial  by  jury.    Slocum  tJ.  Swan's  Lessee,  161. 

3.  The  provision  in  section  19  of  article  1  of  the  constitution,  that  "such  com- 
pensation shall  be  assessed  bv  a  jury,  without  deduction  for  tie  benefits  to 
any  property  of  the  owner,  applies  to  all  the  cases  mentioned  in  the 
section.    Lamb  v.  Lane,  167. 

4.  The  *'  wor4  *'  jury  "  in  tlxat  section,  as  well  as  in  the  other  places  in  the  con* 
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stitDtion  where  it  occurs,  means  a  tribunal  of  twelve  men,  presided  over  by 
a  court,  and  hearing  the  allegations,  evidence,  and  arguments  of  the  parties* 
And  they  ma^  be  sent  to  inspect  the  premises.    lb. 

6.  Where  a  motion  is  made  for  a  new  trial  in  a  criminal  case,  on  the  ground 
that  one  of  the  petit  jurors  had,  previous  to  his  being  called  on  as  a  juror, 
expressed  his  opinion  that  the  accused  was  guilty,  although,  when  inter- 
rogated in  the  jury-box,  before  bein^  sworn,  he  answered  that  he  had 
neither  formed  nor  expressed  any  opinion  on  the  subject,  it  is  essential 
that  the  motion  should  be  supported  by  an  affidavit,  showing  that  the  fact 
of  such  objection  was  unknown^  either  to  the  accused  or  his  counsel,  at  the 
time  the  jury  was  impaneled.    Parks  v.  State,  234. 

6.  See  Court,  9;  New  Trial,  1;  Costs,  1. 

JURY  FEE— 
Section  92  of  the  justices'  code  (Swan's  Stat.  514)  does  not  make  the  payment 
of  the  jury  fee  a  condition  precedent  to  the  rendition  of  judgment  If  it 
be  not  paid,  the  justice  may  make  an  order  that  the  successful  party  pay  it, 
and  enforce  such  order  by  an  attachment;  but  he  can  not  omit  to  give 
judgment  because  it  is  not  paid.    Robinson  v.  Kious,  593. 

JUSTICE  OF  THE  PEACE— 

1.  The  sureties  in  the  official  bond  of  a  justice  of  the  jpeace,  conditioned  that 
the  officer  should  well  and  truly  pay  over,  according  to  law,  all  moneys 
that  mi^ht  come  into  his  hands,  by  virtue  of  his  commission,  are  liable, 
upon  failure  of  the  personal  representative  of  the  officer,  after  his  death,  ta 
pay  over,  upon  demand,  moneys  that  came  into  his  hands  officially  during 
his  term  of  office.    Peabody  v.  State,  use,  etc.  387. 

2.  Section  10  of  the  act  regulating  the  jurisdiction  of  justices  of  the  peace, 
which  provides  "  that  justices  shall  not  have  cognizance  in  actions  against 
justices  of  the  p^ace,  or  other  officers,  for  misconduct  in  office,"  includes- 
postmasters.    Ford  v.  Parker,  576. 

LAND.    See  Partnership,  1 ;  Lease,  1 ;  Ejectmekt. 

LAW.    See  Property,  3. 

LEASE— 

1.  Where  a  lease  for  years  is  made  of  land,  without  any  reservation  in  the 
lease  itself  of  a  growing  crop,  parol  evidence  may  be  introduced  to  show 
that  the  crop  was  growing  on  the  land  at  the  time  when  the  lease  was  made, 
and  was  treated  and  considered  as  personalty,  and  not  intended  to  be  con- 
veyed by  the  lease.  In  the  sale  of  real  estate  in  fee  or  for  years,  the 
growing  crops  may  be  considered  by  the  parties  as  personal  property,  and 
so  separated,  in  contemplation  of  law,  as  not  to  pass  by  the  aeed  or  lease. 
(Baker  v.  Jordan,  3  Ohio  St  438,  followed  and  approved.)  Youmans  v^ 
Caldwell,  71. 

2.  See  Mechanic's  Lien,  I. 

LIEN.    See  Assignment,  1 ;  Mortgage,  1,  2,  3,  4,  5 ;  Mechanic's  Lien,  1 ; 
Deed,  2,  3;  Mortgage,  12;  Appeal;  Will,  5;  Mortgage,  10, 11;  Equitt,  7. 
LIMITATION  OF  ACTIONS— 

1.  Ejectment,  on  the  demise  of  husband  and  wife,  to  recover  possession  of  the 
wife's  lands,  is  barred  by  an  adverse  occupancy  of  the  lands  for  more  than 
twenty-one  years   before  the  commencement  of  the  suit     Thompson's* 
Lessee  v.  Green,  216. 

2.  S.  P.,  Ford's  Lessee  v.  Langel,  464. 

3.  The  grantee  or  heir  of  one  protected  from  the  operation  of  the  statutory 
bar,  is  entitled  to  the  full  benefit  of  that  protection,  and  may  brinff  a  suit 
within  the  same  time,  and  to  the  same  effect,  as  though  no  change  of  owner- 
ship had  occurred,  and  the  suit  was  prosecuted  in  the  name  and  for  the 
benefit  of  the  original  owner.    lb» 

4.  In  the  absence  of  any  express  statutory  proriaion  on  the  saliject,  section  & 
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of  the  statute  of  limitation  of  1831,  is  to  be  construed  so  as  to  coTer  a  case 
under  the  administration  act,  where  the  claimant  commences  suit  within 
six  months  after  the  rejection  of  his  claim  by  the  executor,  and  after  the 
expiration  of  the  six  months  the  judgment  is  reversed,  or  the  plaintifl  be- 
comes nonsuited.  Haymaker  v.  Haymaker,  272. 
6.  The  fact  that  the  nonsuit  was  occasioned  by  the  failing  of  the  plaintiff  to 
give  security  for  costs,  does  not  withdraw  the  case  from  the  operation  of 
the  statute,  so  construed.  lb. 
6.  See  Pleading,  1,  2,  3. 

LIQUOR  LAW.    See  Information;  Evidence,  6,  27. 

MANDAMIjS— 
The  clerk  of  the  court  must  not  be  expected  to  draft  writs  of  mandamus.  By 
the  express  provisions  of  the  code,  the  writ  and  the  answer  thereto  are 
pleadings,  and  the  only  pleadings  in  the  case.  The  petition,  or  motion, 
upon  which  the  writ  issues,  is  no  part  of  the  pleadings.  The  writ  must 
therefore  be  sufficient,  in  itself,  to  show  precisely  what  is  claimed,  and  the 
jfacts  upon  which  the  claim  is  made.  To  draft  such  a  writ,  generally  re- 
quires time  and  legal  skill,  and  also  a  knowledge  of  the  case,  which  the 
clerk  can  not  be  required  to  obtain.  Counsel  must  therefore  prepare  such 
writs,  and  submit  them  to  the  court,  before  they  are  issued,  in  order  that  it 
may  be  seen  that  they  correspond  with  the  order  of  allowance.  Johnes  o. 
Auditor,  493. 

MARRIED  WOMAN.    See  Husband  and  Wife  ;  Evidence,  14 

MASTER  AND  SERVANT.    See  Respondeat  Supebiob. 

MEASURE  OF  DAMAGES.    See  Damages. 

MECHANIC'S  LIEN— 

The  word  **  owner,"  in  section  1  of  the  mechanics'  lien  law,  is  not  limited  in 
its  meaning  to  an  owner  of  the  fee,  but  includes  also  an  owner  of  a  lease- 
hold estate.  If  the  ownership  is  in  fee,  the  lien  is  upon  the  fee;  if  it  is  a 
less  estate,  the  lien  is  upon  such  smaller  estate.    Dutro  v.  Wilson,  101. 

MISTAKE- 

1.  Money  paid  on  mistake  of  facts,  and  without  consideration,  may,  aa  a  geo* 
eral  rule,  be  recovered  back«    Ellis  k  Morton  v.  Ohio  L.  Ins.  &  T.  Co.  628. 

2.  For  exceptions  to  rule,  see  Action,  5,  6,  7,  6,  9,  10. 

3.  See  Pbomissobt  Notes,  4;  MosTOAfis,  13,  14;  Satisfactiov,  1,  2; 
Equity,  3,  4, 

MISDIRECTION.    See  Instruction. 

MISJOINDER.    See  Joinder  of  Parties. 

MORTGAGE— 

1.  Upon  general  equity  principles,  unaffected  by  statutory  provisionB,  an 
agreement  in  writing,  for  a  mortgage,  is  a  valid  contract,  fixing  a  specific 
lien  upon  the  property;  and  will  be  specifically  enforced  hj  a  court  of 
chancery  against  the  ^rty,  and  all  subsequent  purchasers  from  him  with 
notice,  as  well  as  against  any  general  assignment,  either  voluntary  or  by 
operation  of  law,  for  the  benent  of  his  creditors.  Bloom  v.  No^le,  45.  * 
'2.  As  between  the  parties  to  such  a  contract,  the  agreement  is  valid  and 
effectual  in  this  state^  and  a  specific  performance  may  be  enforced.     lb. 

3.  But  no  effect  whatever  can  be  given  to  it,  consistently  with  section  T  of  tlie 
act  of  June  1, 1831,  to  provide  for  the  proof,  acknowledgment,  and  recording 
of  deeds,  etc.,  as  against  third  persons,  who  have  snnsequently  acquired 
the  legal  title  to,  or  a  lien  at  law  upon,  the  property  to  which  it  relates.    lb. 

4.  By  the  positive  provisions  of  that  section,  as  construed  by  the  decIarHtorv 
act  of  March  16,  183B,  and  repeated  decisions  of  this  court,  as  against  such 
third  persons,  mortgages  have  no  efiect  either  at  law  or  in  equity,  until 
delivered  to  the  recorder  of  the  proper  county  for  record,    lb. 

.  ^  The  legal  riglits  of  Buek  penons  ean  not  be  dispaeed  «t  ike  lostMioB  of 
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ike  holder  of  »  prior,  tmrecorded  mortgage,  or  eontract  foe  ft  nortgagej 
although  acquired  with  notice  of  such  mortga^,  or  of  the  ezitteaoe  of 
such  contract;  the  object  of  the  law  being  to  avoid  all  the  Fezed  qaestions 
of  notice,  actual  or  constructive,  in  determining  priorities  of  Een.    lb, 

6.  The  object  of  the  statute  requiring  the  record  of  mortgages,  being  notice  to 
persons  other  than  those  wno  are  parties  to  the  instrument,  a  mortgage 
m&j  be  valid  and  binding  as  such  without  record,  as  between  die  parties  to 
the  instrument.    Sidle  v.  Maxwell,  236. 

7.  The  execution  of  a  mortgage  is  the  act  of  a  mortgagor,  but  the  filing  it  for 
record  is  exclusively  the  act  of  the  mortgagee,  not  requiring  the  assent  of  the 
former,  and  not  in  reality  a  part  of  the  execution  of  the  instrument     Ih. 

S»  The  language  of  the  court,  in  the  case  of  Holiday  p.  The  Franklin  Bank 
of  Columbus,  16  Ohio,  533,  declaring  "  that  the  delivery  of  a  mortgage  for 
record  is  a  part  of  the  execution  of  the  instrument,  and  that,  before  the 
filing  for  record,  a  mortgage  has  no  validity,  either  at  law  or  in  equity," 
must  be  received  with  the  qualification,  that  it  has  exclusive  reference  to 
the  effect  of  the  instrument  as  to  those  not  parties  to  it.     lb, 

9.  Whether  the  description,  copied  in  title  Description  of  this  index,  is  pot 
too  vafi;ue  and  uncertain  to  sustain  it  as  a  valid  lien,  if  no  other  objection 
existea— oticBr«.    Harkrader  v.  Crane,  602. 

10.  A  chattel  mortgage,  purporting  to  create  a  lien  on  the  stock  in  a  grocery, 
and  also  on  such  as  should  be  subsequently  acquired  by  the  mortgagor, 
creates  no  lien  on  the  subsequently  acquired  proper^.  Chapman  v. 
Weimer,  481. 

11.  When  such  mortgage  authorizes  the  mortgagee  to  take  possession  oi  the 
property  secured  and  attempted  to  be  secdred,  it  is  a  continuing  executory 
contract ;  and  when  the  mortgagor  acquires  such  property  aSer  the  exe- 
cution of  the  mortgage,  and  actually  delivers  the  same  to  the  mortgagee, 
the  latter  thereby  acquires  a  valid  lien  on  such  subsequently  acquired 
property.     lb. 

12.  Where  the  condition  on  which  an  escrow  deed  was  to  be  delivered,  was, 
that  C  was  to  execute  a  morti^age  upon  the  premises  to  be  conveyed,  to  se- 
cure the  ptayment  of  money  for  A  to  a  third  person,  and  a  bill  is  filed  by  A 
for  a  specific  performance  of  the  agreement,  a  court  of  equitr  will  compel 
the  execution  of  the  mortgage ;  or,  if  the  money  thus  secured  to  be  paid  is 
due,  will  decree  the  same  a  hen  upon  the  land,  and  direct  a  sale  of  the  in- 
terest of  A  and  C  in  the  land,  to  pay  the  amount  wliich  was  to  be  aocofed 
by  the  mortgage.    Ogden  v.  Ogden,  182. 

MOTHER.    See  Pabevt  akd  Child;  Habeas  Corpus;  Eyidevob,  26. 
MUNICIPAL  CORPORATIONS.    See  Corporations,  1,  2.  3. 
MURDER.    See  Graitd  Jurors. 
NEGLIGENCE— 

1.  In  an  action  to  recover  damages  against  a  railroad  company,  for  the  de» 
struction  of  horses  which  were  on  the  track  of  the  railroad  when  killed, 
evidence  was  given  tending  to  prove  an  obligation  resting  upon  the  owner 
of  the  land,  where  the  horses  were  pastured,  to  fence  it  from  the  riulroad 
track ;  and  that  in  consequence  of  the  failure,  the  horses  had  strayed  upon 
the  track.  The  court  charged  the  jury,  in  effisct,  that  the  company  would 
be  liable  for  the  negligence  of  its  officers  and  a^nti,  as  though  the  horses 
were  running  at  large,  or  no  such  obligation  existed.  In  this  charge  there 
was  error.      C.  H.  £  D.  Railroad  Co.  v.  Waterson  &  Kirk,  424. 

2.  The  company  had  the  right  to  protect  itself  against  the  inconvenience  and 
hazard  of  using  an  unfenced  road.    Tb. 

3. '  After  devolving  the  obligation  to  do  this  upon  the  owner  of  the  land,  ho 
could  not,  over  the  breach  of  bis  contract,  suffer  his  aouoAia  to  go  upon  the 
road  without  being  liable  for  their  trespass.    lb. 
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4.  In  such  case,  he  would  be  a  wrong-doer,  and  not  entitled  to  demand  the 
same  degree  of  care  as  though  he  (ud  not  occupy  that  position.     lb. 

6.  If  the  company  had  succeeded  in  establishing  this  fact,  thej  could  not  have 
been  charged  snort  of  proof  of  intentional  iiy ury,  or  of  that  gross  careless- 
ness, involving  a  recklessness  of  consequences,  which  it  is  so  difficult  '^O' 
distinguish  from  intentional  wrong.     lb. 

6.  The  remote  negligence  of  the  plaintiff  will  not  prevent  his  recovering  for 
an  iigury  done  to  his  property,  immediately  caused  by  the  negligence  of 
the  defendant  The  neglii^ence  of  a  plaintiff  that  defeats  a  recovery,  must 
be  fiproanmaie  cause  of  the  irgury.     C.  G.  &  C.  Railroad  Co.  v.  Elhot,  476. 

7.  See  Railroad,  1,  7,  8,  9;  Respondeat  Superior;  Corporations,  1,  2,  3, 
Damages,  3 ;  Postmaster. 

NEW  TRIAL— 

1.  The  findings  of  a  court,  when  substituted  for  a  jury  are  entitled  to  the- 
same  consideration  as  the  verdict  of  the  latter ;  and  it  is  well  settled  that  a. 
verdict  will  not  be  set  aside,  upon  the  ground  of  an  erroneous  finding,  un- 
less it  is  clear  that  such  is  the  case.     Merrick  v.  Bour^,  60. 

2.  A  mere  difference  of  opinion  between  the  court  and  jury  does  not  warrant 
the  former  in  setting  aside  the  finding  of  the  latter;  tJ^at  would  be,  in  effect,, 
to  abolish  the  institution  of  juries,  and  substitute  the  court,  to  try  all  ques- 
tions of  fact  It  must  be  clear  that  the  jury  has  erred  before  a  new  trial 
will  be  granted,  on  the  ground  that  the  verdict  is  against  the  weight  of 
evidence,  or  unsupported  by  it.  And  if  this  is  the  rule,  as  it  undoubtedly 
is,  even  in  the  court  where  a  cause  is  tried,  and  before  whom  the  witnesses 
appeared  and  testified,  a  fortiori  ou^ht  it  to  be  the  rule,  when  another 
court  decides  the  motion  for  a  new  trial,  with  no  other  knowledge  of  the 
facts  than  is  derived  through  the  imperfect  medium  of  a  written  statement. 
McGatrick  v.  Wason,  667. 

3.  When  a  motion  to  the  court,  to  set  aside  the  finding  of  a  jury,  or  the  court,, 
upon  such  issue,  because  the  finding  was  against  the  evidence,  is  overruled, 
the  bill  of  exceptions  must  show  wnat  was  the  evidence  upon  which  said 
finding  was  founded ;  otherwise,  a  court  of  error  can  not  determine  whether 
the  court  below  erred  or  not.  It  is  not  sufficient  to  say  that  evidence  was- 
given  of  such  and  such  facts  on  the  trial  of  the  issue.  Youmans  v.  Cald- 
well, 71. 

4.  S.  P.,  Eastman  v.  Wight.  156. 

6.  Where  a  motion  is  made  for  a  new  trial  in  a  criminal  case,  on  the  ground 
that  one  of  the  petit  jurors  had,  previous  to  his  being  called  on  as  a  juror, 
expressed  his  opinion  that  the  accused  was  guilty,  although,  when  inter- 
routed  in  the  jury-box,  before  being  sworn,  he  answered  that  he  had 
neither  formed  nor  expressed  any  opinion  on  the  subject,  it  is  essential  thai 
the  motion  should  be  supported  by  an  affidavit  showins  that  the  fact  of 
such  objection  was  unA?notm,  either  to  the  accused  or  his  counsel,  at  the 
time  the  jury  was  impaneled.  Parks  v.  State,  234. 
6.  See  Jury,  6. 

NONSUIT.    See  Evidekce,  28,  29,  30, 

KOTICE.    See  Promissory  Notes,  1;  Mortoaqe,  3  to  8;  Qvarajstt    Dksd,  4^ 
6 ;  Will,  5,  6 ;  Action,  6  to  10. 

NUISANCE.    See  Respondeat  Superior,  5 ;  Railroad,  1. 

OFFICE  AND  OFFICERS— 

1.  A  seizure  of  the  goods  of  A,  under  color  of  process  against  B,  is  offidat 
misconduct  in  the  officer  making  the  seizure;  and  is  a  breach  ot  the  condi- 
tion of  his  official  bond,  where  that  is  that  he  will  faithfull;^  perform  the 
duties  of  his  office.  The  reason  for  this  is,  that  the  trespass  is  not  the  ad 
of  a  mere  individual,  but  is  perpetrated  colore  offidL  State,  use,  etc.  v. 
Jennings,  418. 
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2.  For  sach  breach,  an  action  on  the  bond  lies  against  the  officer  and  his 
sureties.     Ih, 

3.  See  Corporations,  1,  2,  3;  Respondeat  Superior,  1,  2,  3;  Evidence,  2, 
21;  Treasurer;  Postmaster. 

ONUS  PROBANDI.    See  Evidence,  6,  7,  8. 

OPINION  OF  WITNESSES.    See  Evidence,  23. 

OPPRESSION.    See  Office  and  Officers. 

OWNER.    See  Mechanic's  Lien. 

PARENT  AND  CHILD- 
I.  In  a  proceeding  upon  habeas  corpus,  instituted  by  the  father  of  an  infant 
child,  against  the  mother  who  is  living  in  a  state  of  seuaration,  to  obtaia 
its  custody,  it  is  error  to  reject  evidence  offered  by  the  father,  either  in  the 
first  instance,  or  by  way  of  reply  to  evidence  of  qualification  on  her  part, 
to  show  her  unfitness  to  have  the  custody  of  the  child.    Gishwiler  «• 
Dodez,  615. 
'2.  In  such  a  controversy  for  the  custody  of  a  child,  incapable  of  electing  for 
itself,  the  order  of  the  court  should  be  made  with  a  single  reference  to  its 
best  interests.     lb. 
3.  Neither  of  the  parents  has  any  right  that  can  be  made  to  conflict  with  the 
welfare  of  the  child.     lb. 

PAROL  EVIDENCE.    See  Lease,  1 ;  Pleading,  4. 

PARTNERSHIP— 

1.  A  partnership  mav  exist  in  the  purchase  and  sale  of  real  estate.  LudloVs 
Heira  t?.  Cooper's  Devisees,  1. 

2.  When  the  parties  to  such  partnership  agree  that  the  real  estate  so  purchased 
shall  be  considered  personal  property,  it  will  be  so  considered  and  held  in 
a  court  of  equity.     Jb. 

■3.  In  such  case,  a  settlement  of  the  partnership  concerns  by  the  administrator 
of  the  deceased  partner  and  the  surviving  partner,  by  which  the  admin- 
istrator of  the  deceased  partner  relinquishes  all  claim  to  the  real  estate,  is 
binding  on  the  heirs  of  the  deceased  partner,  especially  if  made  before  the 
surviving  partner  acquires  the  legal  title  to  such  real  estate.     lb. 

-4.  S.  &  P.,  partners  in  trade,  during  the  continuance  of  the  partnership,  be- 
came indebted  to  a  third  person  for  money  borrowed,  for  which  a  promis- 
sory note  was  given  in  the  name  of  the  firm.  Ailer  the  dissolution  of  the 
partnership,  and  at  the  maturity  of  the  note,  S.,  in  the  name  of  the  firm, 
executed  a  new  note  to  the  creditor,  payable  at  a  future  day,  with  D.  as 
surety,  and  which  D.  was  ultimately  compelled  to  pay.  Heldj  that  the  dis- 
solution of  the  partnership  worked  an  absolute  revocation  of  all  implied 
authority  in  either  of  the  partners  to  bind  the  other  to  new  engagements, 
contracts,  or  promises,  made  to  or  with  persons  having  notice  of  the  dis- 
solution ;  although  springing  out  of,  or  founded  upon,  the  indebtedness  of 
the  firm.     Palmer  v.  Dodge,  21. 

^.  No  such  power  could  be  inferred,  from  an  authority  given  by  one  partner 
to  the  other,  to  settle,  liquidate,  and  close  up  the  affairs  of  the  partner- 
ship.    Tb. 

6.  Such  liquidating  partner  had  no  power  to  extend  the  time  for  payment  of 
the  obligations  of  the  firm,  to  increase  their  amount,  or  to  obhsate  the 
firm  to  persons  to  whom  it  was  not  bound  at  the  dissolution;  and.  there- 
fore, that  P.  was  not  bound  by  the  note  given  by  S.  ailer  the  dissolution, 
nor  obligated  to  indemnify  D.  against  the  consequences  of  becoming  secu- 
rity upon  it.  lb. 
PAYMENT.    See  Evidence,  7;  Ao&bbmbht,  1;  Mortoaob,  13, 14;  Satisfao* 

TiON,  1,  2;  Bastardy. 
PLAT.    See  Eyidbnob,  22. 
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PLEADING— 

1.  Where  tke  declaration  contains  sereral  coants,  the  firat  of  wbich  avers  the 
original  contract-liability  of  the  defendant's  testator  to  the  plaintiff,  the 
W  by  the  statute  of  limitations  and  a  subsequent  promise  to  pay,  within 
six  years  before  the  commencement  of  the  action ;  the  second  of  which, 
avers,  that  in  consideration  of  the  work>nd  labor  of  the  plaintiff,  previ- 
ously done  and  performed  by  the  testator — without  averment  that  it  was 
done  at  the  request  of  the  testator — the  testator  promised  to  pay  the  plaint- 
iff what  the  work  was  reasonably  worth :  it  is  no  error  for  tli«  court  to 
charge  the  jury  that  the  plaintiff  may  recover  under  the  second  count,  not 
for  the  labor,  but  upon  tne  promise  made  in  confiideration  of  such  labor. 
Haymaker  v.  Haymaker,  272. 

2.  There  is  no  bar  to  an  action  unless  pleaded,  and  it  would  be  requirijig  too 
much  to  ask  the  plaintiff  to  foresee  which  defense  will  be  made,  and  to 
anticipate  the  statute  of  limitations.  The  better  practice  in  such  case  is 
to  make  the  issue  of  the  subsequent  promise  by  replication.    lb. 

3.  Under  a  count,  framed  on  an  executed  consideration,  and  averring  the 
original  indebtedness  and  a  subsequent  promise  in  consideration  thereof, 
but  failing  to  aver  that  the  claim  had  ever  been  barred  by  the  statute  of 
limitations,  evidence  will  be  admitted  that  the  claim  was  barred,  but  taken 
out  of  the  statute  by  a  subsequent  promise.    lb. 

4.  Where  a  special  plea  of  former  trial  between  the  same  parties,  upon  the 
same  point  sought  to  be  litigated,  is  pleaded,  and  where  it  becomes  neces- 
sary to  introduce  parol  evidence  to  show  that  the  two  causes  of  action  were 
the  same,  the  identity  of  the  causes  of  action  in  the  two  cases  is  a  matter 
of  fact  for  a  jury,  to  be  determined  upon  the  evidence.  Youmans  v.  Cald- 
well, 71. 

£.  An  averment,  that  the  plaintiff  was  entitled  to  the  use  of  a  "  public  aller," 
is  not  supported  by  proof  of  a  right  to  use  a  private  alley.  Satchell  v.  Do- 
ram,  543. 

6.  Where  an  indictment  charges  two  or  more  offenses,  arising  ont  of  distinct 
and  different  transactions,  the  court  trying  the  cause  may  require  the 
prosecutor  to  elect  upon  which  charge  he  will  proceed ;  but  the  action  of 
the  court,  in  this  respect,  being  a  matter  of  discretion,  can  furnish  no 
ground  for  a  writ  of  error.     Bailey  v.  State,  440. 

7.  Several  distinct  offenses  may  be  joined  in  different  counts  of  the  same  in- 
dictment,  as  a  general  rule,  either  where  they  arise  out  of,  and  are  con- 
nected with,  the  same  transaction,  or  where  they  are  connected  by  the  same 
subject-matter.     lb. 

8.  Where  an  indictment  contained  seven  counts,  and  the  verdict  was  not 
guilty  upon  the  sixth  and  seventh  counts,  and  guilty  on  the  first,  second, 
third,  fourth,  and  fifth  counts,  the  verdict  is  equivalent  to  a  general  verdict 
ofguilty  on  the  first  five  counts.     lb. 

9.  Where  the  defendant  is  found  guilty  upon  several  distinct  counts  of  an  in- 
dictment, some  of  which  are  bad  and  some  good,  a  judgment  and  sentence 
in  general  terms,  on  such  a  verdict,  is  not  erroneous,  providing  the 
sentence  be  proper,  and  warranted  by  the  laws  applicable  to  the  good, 
counts.    lb. 

10.  An  information  upon  section  4  of  the  act  to  provide  against  the  evils  re- 
sulting from  the  sale  of  intoxicating  liquors,  is  defective  if  it  does  not  show 
that  the  place  where  the  liquor  was  sold,  was  a  place  of  public  resort.  This 
feet  is  sufficiently  shown  if  the  place  is  described  as  either  a  tavern,  eating- 
boose,  bazaar,  restaurant,  grocery,  or  coffee-house,  because  each  of  these 
name»  is  used  in  the  act,  and  each  of  them  does,  ex  vi  termini,  import  a 
place  of  public  resort.  But  it  is  otherwise  if  the  place  is  merely  called  a 
^room;*'  finr,  alttaoofl^  that  word  is  also  used  in  the  act,  it  docs  not,  ex  vi 
ierminif  describe  a  place  of  public  resort,  and  .that  it  is  so  must  be  averred^ 
Aultfather  v.  Sute,  467. 
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Policy  of  Insurance — Practice. 

Pleadiko — Continued, 
11«  An  information  upon  section  2  of  the  act,  is  insufficient  if  it  does  not  avet 
that  the  seller  knew  the  buyer  was  a  minor.     lb. 

12.  A  complaint  before  a  justice  of  the  peace  for  a  violation  of  section  4  onlt/^ 
does  not  authorize  an  information,  m  the  probate  court,  upon  any  other 
section.    lb. 

13.  An  information  founded  upon  section  1  of  the  act  to  prevent  the  adultera- 
tion of  alcoholic  liquors  (Swan's  Rev.  Stat.  479a),  must  contain  the  gen 
eral  allegation  that  the  liquors  sold  were  not  inspected.  Wood  worth  v. 
State,  487. 

14.  It  is  not  sufficient  to  aver  that  they  were  not  inspected  in  the  county  where 
sold,  and  that  the  cask  containing  them  did  not  have  the  inspector's  brand 
of  any  other  county.     lb. 

15.  It  is  essential  that  an  indictment  for  robbery  should  contain  a  substantial 
averment  of  ike  intent  to  steal  or  rob.    Matthews  v.  State,  6H9. 

16.  And  this  averment  is  not  sufficiently  made  by  the  words,  "feloniously  did 
seize,  take,  and  carry  away."     lb. 

17.  An  information  charging  the  defendant  with  selling  intoxicating  liquors  to 
A,  a  person  who  then  and  for  a  long  time  had  been  in  the  habit  of  getting 
intoxicated,  which  habit  was  then  and  there  well  known  to  the  defendant, 
ought  not  to  be  quashed  upon  the  ground  that  the  affidavit,  upon  which  the 
defendant  was  arrested,  did  not  state  the  defendant  knew  A  was  in  the 
habit  of  getting  intoxicated.     Parker  v.  State,  668. 

18.  A  count  in  an  information  charging  B  with  selling  intoxicating  liquors,  te 
be  drank  at  the  place  where  sold,  will  be  sustained  by  proof  that  the  liquor 
was  sold  by  C,  as  the  agent  of  B,  and  it  is  not  necessary  to  aver,  in  the  in« 
formation,  that  it  was  sold  by  an  agent.     lb, 

POLICY  OP  INSURANCE.    See  Insurance. 

POLICY,  PUBLIC.    See  Respondeat  Superior;  Railroads,  1. 

POSTMASTER— 

1.  Section  10  of  the  act  regulating  the  jurisdiction  of  justices  of  the  peace, 
which  provides  "that  justices  shall  not  have  cognizance  in  actions  against 
justices  of  the  peace,  or  other  officers,  for  misconduct  in  office,"  includes 
postmasters.     Ford  t?.  Parker,  5t6. 

2.  When  an  action  is  brought  against  a  postmaster  for  misconduct  in  office, 
and  the  damages  claimed  are  less  than  $100,  such  action  may  be  commenced 
in  the  court  of  common  pleas.     lb. 

3.  In  such  action,  when  the  petition  charges  that  a  letter  containing  money 
was  lost  by  the  negligence  of  the  postmaster,  and  the  evidence  introduced 
on  the  trial  tends  to  prove  that  the  letter  containing  the  money  reached 
the  office  of  the  postmaster,  the  plaintiff  mav  prove,  for  the  purpose  of 
establishing  the  negligence,  that  the  office  was  kept  in  an  exposed  situation, 
and  that  the  servants  and  clerks  of  the  postmaster,  in  a  store  in  which 
the  post-office  was  kept  by  the  postmaster,  had  free  access  to  the  mail- 
matter  in  the  office,     lb. 

POWER.    See  Partnership,  4,  6,  6 :  Deed,  4,  6. 
PRACTICE— 

1.  A  plaintiff  can  not  sustain  a  motion  to  rule  out  the  defendant's  testimony, 
by  evidence  in  reply  to  it.     Loudenback  v.  Collins,  251. 

2.  He  on  whom  the  affirmative  devolves,  is  bound  to  give  all  of  his  evidence 
in  support  of  the  issue,  in  the  first  instance ;  and  he  can  only  give  such  evi- 
dence in  reply  as  tends  to  answer  the  new  matter  introduced  by  his  adver- 
sary.    Graham  v.  Davis,  362. 

3.  For  any  relaxation  of  this  rule,  the  appeal  is  to  the  sound  discretion  of  the 
court  in  which  the  issue  is  tried,  and  can  not  be  reviewed  on  error.     lb. 

4.  Proceedings  under  the  act  of  April  30,  1852,  conferring  upon  the  probate 
court  jurisdiction  in  cases  for  the  appropriation  of  private  property  to  the 
use  of  certain  corporations,  may  be  instituted  jointly  against  all  the  owners 
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of  property,  lyin^  in  the  county,  and  sought  to  be  appropriated ;  but  after 
the  return  of  the  jury  from  the  view,  each  owner  of  distinct  property  is  en- 
titled to  a  separate  trial.  Giesy  v.  C.,  W.  &  Z.  Railroad  Co.  308. 
6.  Two  being  jointly  sued  in  the  county  where  only  one  resides  (the  non-resi- 
dent of  that  county  being  served  in  his  own),  if  the  defendant  residins  in 
and  the  defendant  residing  out  of  the  first-mentioned  county  jointly  plead 
to  the  merits,  and  the  court  find  that  they  were  not  jointly  liable,  and  non- 
suit the  plaintiff,  it  is  error  in  the  court  to  set  aside  the  nonsuit,  with  leave 
to  the  plaintiff  to  strike  out  the  name  of  the  person  residing  in  the  county 
of  the  action,  and  proceed  against  the  non-resident  alone.  Dunn  v.  Haz- 
lett,  435. 

6.  All  jurors  must  have  the  qualifications  of  electors ;  and  if  one,  not  having 
such  qualification,  is  retained  upon  the  panel,  without  the  knowledge  of  the 
party  or  his  counsel,  and  after  reasonable  diligence  used  to  ascertain  the 
fact  when  the  jury  is  impaneled,  a  new  trial  should  be  granted.  Eastman 
V.  Wight,  166. 

7.  To  lay  a  proper  foundation  for  a  new  trial  for  such  cause,  it  should  be 
shown  to  the  court,  that  the  disqualification  of  the  juror  was  unknown  to 
the  party  and  his  counsel,  and  that  reasonable  diligence  was  used  before  the 
jury  was  sworn,  bv  inquiry  of  the  jury,  or  otherwise,  to  ascertain  whether 
such  objection  to  bis  sitting  existed.     Ih. 

8.  To  enable  this  court  to  review  the  judgment  of  the  court  below,  overruling 
a  motion  for  a  new  trial  because  the  verdict  is  claimed  to  be  against  the 
evidence,  it  must  appear,  either  expressly  or  by  necessary  implication,  that 
the  bill  of  exceptions  contains  all  the  evidence  given  by  the  jury  upon  the 
trial,     lb. 

9.  S.  P.,  Youmans  v.  Caldwell,  71, 

10.  Under  the  provisions  of  the  act  regulating  appeals  to  the  district  court 
(Swan's  Stat.  717),  one  of  two  or  more  defendants,  against  whom  jointly  a 
judgment  has  been  rendered  in  the  common  pleas,  may  appeal  the  case  to 
the  district  court,  and  his  appeal  will  vacate  the  judgment — its  lien,  how- 
ever, being  preserved — and  take  up  the  whole  case.     Ewers  v.  Rutledge,  210. 

11.  To  perfect  the  appeal  in  such  case,  it  is  not  necessary  for  the  appellant  to 
^ve  a  bond  that  will  cover  the  defaults  of  his  co-defendant ;  it  is  sufficient 
if  it  cover  his  own.     lb. 

12.  Section  92  of  the  justices'  code  (Swan's  Stat.  614)  does  not  make  the  pay- 
ment of  the  jury  fee  a  condition  precedent  to  the  rendition  of  judgment 
If  it  be  not  paia,  the  justice  may  make  an  order  that  the  successful  party 
pay  it,  and  enforce  such  order  by  an  attachment ;  but  h*».  can  not  omit  to 
give  judjrment  because  it  is  not  paid.     Robinson  v.  Kious,  593. 

13.  Section  107  of  the  justices'  code  provides  that  "  upon  a  verdict,  the  justice 
must  immediately  render  judgment  accordingly."  This  pro\'i8ion  may  not 
make  a  judgment,  rendered  upon  a  subsequent  day,  absolutelv  void,  but  it 
makes  it  irregular ;  and  for  such  irregularity,  when  not  waived,  it  is  rever- 
sible,    lb. 

14.  The  common  pleas,  upon  the  reversal  of  such  a  judgment,  must  retain  the 
cause  for  trial  and  final  judgment.     Tb. 

15.  It  must  not  be  expected  that  the  clerk  of  this  court  shall  draft  writs  of 
mandamus.  By  the  express  provisions  of  the  code,  the  writ  and  the 
answer  thereto  are  pleadings,  and  the  only  pleadings  in  the  case.  The  pe- 
tition, or  motion,  upon  which  the  writ  issues,  is  no  part  of  the  pleadings. 
The  writ  must  therefore  be  sufficient,  in  itself,  to  snow  precisely  what  is 
claimed,  and  the  facts  ujpon  which  the  claim  is  made.  To  draft  such  a 
writ,  generally  requires  time  and  le^al  skill,  and  also  a  knowledge  of  the 
case,  which  the  clerk  can  not  be  required  to  obtain.  Counsel  must  therefore 
pi-epare  such  writs,  and  submit  them  to  the  court,  before  they  are  issued,  in 
order  that  it  may  be  seen  that  they  correspond  with  the  order  of  allowance. 
Johnes  v.  Auditor,  493. 
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16.  See  Probate  Court,  6,  7,  8;  Forcible  Entry  and  Detainer;  Equity,  7, 

17.  S.  P.,  in  effect^  as  in  Nos.  6  and  7  of  this  title.    Parks  v.  State,  2o4. 

18.  It  is  not  essential  that  the  record,  of  the  conviction  of  a  person  of  the  crime 
of  murder,  should  set  out  and  show  expressly  that  the  grand  jurors  who 
returned  the  indictment^  had  the  requisite  qualification  of  electors  of  the 
county.     lb. 

19.  For  the  rule  as  to  election,  where  several  counts  of  an  indictment  charge 
different  offenses,  see  Indictment,  1,  2,  3.    Bailey  v.  State,  440. 

20.  See  Costs. 

PRESUMPTIVE  EVIDENCE.  See  Evidence  1,  2;  Payment;  Satispao 
tion;  Mortgage,  13,  14. 

PRINCIPAL  AND  AGENT.  See  Partnership;  Respondeat  Superior;  Cor- 
porations. 

PROBATE  COURT— 

1.  Section  42  of  an  *'  act  defining  the  jurisdiction  and  regulating  the  practice 
of  probate  courts,"  passed  March  14,  1853,  providing  that,  **  upon  a  plea 
other  than  a  plea  of  guilty,  if  the  defendant  do  not  demand  a  trial  by  jury^ 
the  probate  judges  shall  proceed  to  try  the  issue,"  is  a  valid  and  constitu* 
tionai  enactment    Dailey  v.  State,  57. 

2.  The  act  of  April  30,  1852.  conferring  upon  the  probate  court  jurisdiction 
in  cases  for  the  appropriation  of  private  property  to  the  use  of  corporations 
authorized  to  construct  public  improvements,  is  a  constitutional  enactment. 
Giesy  v.  C.  W.  &  Z.  Raibroad  Co.  308. 

3.  Proceedings  under  that  act  may  be  instituted,  jointly,  against  all  the 
owners  of  property  Iving  in  the  county  and  sought  to  be  appropriated ;  but 
after  the  return  of  the  jury  from  the  view,  each  owner  of  distinct  property 
is  entitled  to  a  separate  trial.     Ih. 

4.  The  courts  of  probate  in  this  state,  by  section  2  of  the  act  of  March  15, 
1853,  defining  their  jurisdiction  and  regulating  their  practice,  were  invested 
with  power,  upon  final  settlement  with  the  administrator  of  an  intestate 
estate,  to  order  distribution  of  the  money  remaining  in  his  hands,  to  the 
persons  entitled  thereto.     McLaughlin  t?.  McLaughlin,  508. 

6.  There  exists  no  constitutional  impediment  to  conferring  such  power  upon 
that  court.     lb. 

6.  In  the  exercise  of  this  jurisdiction,  the  court  is  authorized  to  determine 
every  disputed  question  of  fact  (or,  in  its  discretion,  to  cause  the  same  to 
be  determined  by  the  verdict  of  a  jury),  which  may  be  necessary  to  ascertain 
the  amount  justly  due  from  the  administrator  to  such  distributees.     lb, 

7.  Such  order  of  distribution  has  so  far  the  force  and  efiect  of  a  judgment, 
that  it  may  be  enforced  by  execution.     lb. 

8.  The  powers  of  the  court  are  exhausted  when  the  order  of  distribution  is 
made;  and  it  has  no  jurisdiction  to  entertain  a  petition  brought  to  enforce 
the  collection  of  the  amount  awarded  to  the  distributee,  as  a  debt  against 
the  administrator.     lb. 

9.  See  Costs. 
PROMISSORY  NOTES— 

1.  S.  &  P.,  partners  in  trade,  during  the  continuance  of  the  partnership,  be- 
came indebted  to  a  third  person  for  money  borrowed,  for  which  a  promis- 
sory note  was  given  in  the  name  of  the  firm.  After  the  dissolution  of  the 
partnership,  and  at  the  maturity  of  the  note,  S.,  in  the  name  of  the  firm,  exe- 
cuted a  new  note  to  the  creditor,  payable  at  a  future  day,  with  D.  as  surety, 
and  which  D.  was  ultimately  compelled  to  pay.  Held^  that  the  dissolu- 
tion of  the  partnership  worked  an  absolute  revocation  of  all  implied  au- 
thority in  either  of  the  partners  to  bind  the  other  to  new  engaffements,  con- 
tracts, or  promises,  made  to  or  with  persons  having  notice  oi  the  dissolu* 
tion,  although  springing  out  of,  or  founded  upon,  the  indebtedness  of  tho 
fauL    Palmer  v.  Dodge,  21. 
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2.  No  sueh  power  could  be  inferred,  from  an  authority  given  bjr  one  partner 
to  Ihe  other,  to  settle,  liquidate,  and  dose  up  tiie  affairs  of  the  partner- 
ship.    Tb. 

3.  Such  liqaidatinfT  partner  had  no  power  to  extend  the  time  for  payment  of 
the  obligations  of  the  firm,  to  Increase  their  amount,  or  to  obligate  the  firm 
to  persons  to  whom  it  was  not  bound  at  the  dissolution ;  and,  therefore 
that  P.  was  not  bound  by  the  note  given  by  S.  afler  the  dissolution,  not* 
obligated  to  indemnify  D.  against  the  consequences  of  becoming  security 
upon  it.     76. 

4.  A  vendee  of  goods,  sub8e(}uently  to  the  purchase,  gave  his  note  for  the 
price,  but  it  was  not  received  as  pavment.  Afterward,  the  vendors,  to 
whom  it  was  payable,  without  any  fraudulent  purpose,  and  under  an  honest 
mistake  of  right,  materially  altered  it.     Held,  that  such  alteration  did  not 

Sreclude  a  recovery  upon  the  original  cause  of  action,  the  precedent  in- 
ebtedness.  Merrick  v.  Boury,  60. 
6.  F.  and  others,  sureties  of  C,  signed  an  instrument  payable  to  S.  or  order, 
in  blank  as  to  the  date,  amount,  and  time  of  payment,  but  with  a  private 
agreement  that  it  should  not  be  filled  for  more  than  $1,000  or  $1,500,  and 
delivered  it  to  C,  the  principal,  to  procure  the  discount.  While  in  the 
hands  of  C,  seals  were  affixed  to  the  signatures  by  some  one,  without  the 
knowledge  or  consent  of  the  sureties;  and,  subsequentlv,  the  instrument 
was  presented  by  C.  to  S.,  the  payee,  and  filled  up  and  aiscounte<l  for  the 
sun!  of  $10,000.  Held,  that  one  who  intrusts  his  name  in  blank  to  an- 
other to  procure  a  discount,  is  liable  to  the  fall  extent  to  which  such  other 
may  see  fit  to  bind  him,  when  the  paper  is  taken  in  good  faith  without 
notice,  actual  or  constructive,  that  the  authority  given  has  been  exceeded. 
Fullerton  v.  Sturges,  529. 

6.  Such  blank  signature  has  the  effect  of  a  general  letter  of  credit;  and  the 
rule  is  founded  as  well  upon  that  principal  of  general  jurisprudence,  which 
casts  the  loss,  when  one  of  two  innocent  persons  must  suffer,  upon  him 
who  has  put  it  in  the  power  of  another  to  do  the  injury;  as  also  upon  the 
rule  of  the  law  of  agency,  which  makes  the  principal  liable  for  the  acts  of 
his  agent,  in  violation  of  his  private  instructions,  when  he  has  held  the 
agent  out  as  possessing  more  enlarged  authority.     lb, 

7.  The  material  alteration  of  a  written  instrument,  made  by  a  stranger,  will 
not  avoid  it.     lb. 

8.  To  have  that  effect,  the  alteration  must  be  made  by.  or  with  the  privity  ofi 
one  claiming  a  benefit  under  the  instrument,  and  (to  give  application  to 
the  doctrines  upon  that  subject)  afler  the  instrument  has  been  delivered 
and  taken  effect.     lb. 

9.  In  such  case,  a  remedy  is  denied  and  the  instrument  is  destroyed,  as  a 
punishment  for  the  firaud  of  the  party  claiming  a  benefit  under  it. 

10.  In  this  case,  C.  was  the  authorized  agent  of  F.  to  fill  up  the  paper  and 
procure  the  discount,  having  no  title  to,  or  interest  in,  the  paper;  and  al- 
though not  authorized  to  affix  seals  to  the  signatures,  and,  therefore,  in- 
competent to  bind  F.  thereby,  his  attempt  to  do  so  can  not  affect  8.,  the 
payee.    lb. 

11.  Having  fiilly  executed  and  not  exceeded  his  authority,  by  procuring  the 
discount  of  the  paper  as  a  promissory  note,  his  unauthorized  act  in  affix- 
ing a  seal  may  be  treated  as  a  nullity  and  the  instrument  enforced,  in  the 
manner  and  to  the  extent  contemplated  by  the  surety,  as  such  promissory 
note.    lb. 

12.  In  an  action  noon  a  note  brought  by  the  payee,  for  the  use  of  his  assignee, 
against  the  maker — the  note  having  been  assigned  (but  not  indorsed)  after 
due — and  it  not  appearing  that  the  payee  was  insolvent  when  he  made  the 
assignment,  the  maker  can  not  set  off  money  paid  by  him  as  surety  for  the 
payee,  after  he  received  notice  of  the  assignment,  although  the  money  paid 
was  upon  a  liability  entered  into  before  the  assignment,  but  which  had  not 
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been  reduced  into  jadgment  aftainst  the  snretj  before  notice  of  the  aasi^* 
ment  was  gpven.     T&  maker  had  no  demand  upon  the  payee  when  he- 
received  such  notieey  but  was  only  contingent^  liable  for  him.      Follett 
V.  Buyer,  586. 
13.  See  EviDENGB,  7 ;  Action,  5  to  10. 

PROPERTY— 

1.  The  provision  in  section  19  of  article  1  of  the  constitution,  that  "  such 
compensation  shall  be  assessed  by  a  ^ury,  without  deduction  for  the  benefits 
to  any  property  of  the  owner/'  apphes  to  all  the  cases  mentioned  in  the 
section.     Lamb  v.  Lane,  167. 

2.  The  word  "jury"  in  that  section,  as  well  as  in  Ae  other  places  in  the  con- 
fltitution  where  it  occurs,  means  a  tribunal  of  twelve  men,  presided  over  by 
a  court,  and  hearing  the  allegations,  evidence,  and  arguments  of  the  par- 
ties.   And  they  may  be  sent  to  inspect  the  premises.     lb. 

3.  No  valid  appropriation  of  property  for  public  use  can  be  made  without  a 
law  providing  compensation  to  the  owner,  to  be  assessed  in  the  mode  pre- 
scribed in  the  constitution.  The  constitution,  in  this  particular,  does  not 
execute  itself,    lb. 

4.  As  there  was  no  such  law  in  existence,  when  the  proceedings  to  condemn. 
Lane's  property  for  the  use  of  a  road  took  place,  nor  any  waiver  by  him  of 
his  right  to  a  jury  trial,  the  proceedings  were  invalid.     lb. 

5.  An  assessment  ma^  be  made  by  viewers  in  the  first  instance,  provided  a 
ri^ht  of  appeal  is  given  to  a  court  in  which  they  may  be  assessed  by  a  con- 
stitutional jury.     lb. 

6.  The  act  of  April  30,  1852,  conferring  upon  the  probate  court  jurisdiction 
in  cases  for  the  appropriation  of  private  property  to  the  use  of  corpora- 
tions authorized  to  construct  public  improvements,  is  a  constitutional  en- 
actment.    Giesy  v.  C,  W.  &  Z.  Railroad  Co.  308. 

7.  The  general  assembly  possesses  the  constitutional  power  to  confer  upon  a 
corporation,  authorized  to  construct  a  railroad,  the  right  to  appropriate 
grounds  necessary  for  its  use  for  a  depot.     lb. 

8.  The  act  of  February  11,  1848,  confers  such  right;  and  the  act  of  1852  is 
•    sufficiently  comprehensive  to  give  it  effect,  whether  thp  proceeding  is  con- 
trolled by  article  1,  section  19,  or  article  13,  section  6,  of  the  constitU' 
tion.    lb. 

9.  The  power  of  eminent  domain  is  not  conferred  by  either  of  these  sections; 
they  simply  prescribe  modes  for,  and  limitations  upon,  its  exercise.     lb. 

10.  The  power  is  an  inseparable  incident  of  sovereignty,  and  its  exercise,  for 
the  accomplishment  of  lawful  objects,  is  conferred  upon  the  general  assem- 
bly, in  the  general  grant  of  legislative  authority.     Fb. 

11.  It  may  be  used  to  appropriate  lands  for  a  public  highway  of  any  kind;  and 
this  whether  the  road  is  built  and  owned  by  the  public,  or  by  a  corporation 
as  a  public  instrnmentalitT ;  provided  it  is  kept  open  for  public  use,  as  a 
matter  of  right,  or,  according  to  the  nature  of  the  work,  the  corporation  is 
made  a  common  carrier  of  goods  or  passengers.     lb. 

12.  It  may  be  exercised  directly  or  indirectly  by  the  general  assembly,  without 
the  intervention  of  the  judiciary,  except  for  determining  the  amount  of 
compensation.  But  the  courts  possess  full  power  to  determine  its  proper 
limits,  and  to  prevent  abuses  in  its  exercise.     lb. 

13.  The  power  rests  upon  the  public  necessity,  and  can  only  be  exercised  where 
such  necessity  exists.     lb. 

14.  But  this  necessity  relates  rather  to  the  nature  of  the  property  and  the  uses- 
to  which  it  is  applied,  than  to  the  exigencies  of  the  particular  case ;  and  it 
is  no  objection  to  the  exercise  of  the  power,  that  lands ,  equally  feasible, 
could  be  obtained  by  purchase.     lb. 

15.  Only  such  interest  as  will  answer  the  public  wants  can  be  taken ;  and  it 
can  be  held  only  so  long  as  it  will  be  used  by  the  public,  and  can  not  be  di- 
rerfced  to  any  other  purpose,    id. 
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16.  Ihe  provisions  of  article  1,  section  19.  and  article  13,  section  5,  of  the  con- 
stitution— ^the  one  requiring  compensation  to  be  made  without  deduction  tor 
benefits,  when  property  is  appropriated  to  a  public  use,  and  the  other  pro- 
vidinj^  for  compensation  irrespective  of  benefits,  where  it  is  taken  by  a  cor- 
poration for  a  right  of  way —  are  in  legal  eflfect,  identical.     lb.' 

17.  When  taken  under  either  section,  its  fair  market  value  in  cash,  at  the 
time  it  is  taken,  must  be  paid  to  the  owner;  and  the  jury,  in  assessing 
the  amount,  have  no  right  to  consider  or  make  any  use  of  the  fact,  that  it 
has  been  increased  in  value  by  the  proposal  or  construction  of  the  improve- 
ment,    lb. 

18.  Under  the  Gincinnatl^harter,  publication  of  an  ordinance  to  anpropriate 
land  for  a  street,  is  sufficient  notice  to  property-^olders.  McMicken  o. 
Cincinnati,  394. 

19.  It  is  not  necessary  to  provide,  in  the  ordinance,  for  a  review  of  the  assess- 
ment of  damages ;  it  is  time  enough  to  provide  for  that  when  a  review  is 
asked.     lb, 

20.  The  owner  of  land  regularly  appropriated  to  the  use  of  a  railroad  com-* 
pany,  in  proceedings  by  the  company  under  laws  providing  therefor,  is 
barred  by  the  common-law  remedy.  Hueston  o.  Eaton  and  Ham.  R.  R.  Co. 
685. 

21.  In  such  case,  the  bar  is  effectual,  although  the  owner  may  have  refused  to 
submit  to  such  proceeding,  or  to  receive  the  amount  awarded  to  him,  and 
deposited  for  his  use.     lb. 

22.  See  Bar,  6 ;  Action,  4. 
PROSECUTION.    See  Costs. 

PUBLIC  POLICY.  See  Respondeat  Superior,  7. 
QUALIFICATION.  See  New  Trial,  6 ;  Jury,  6. 
RAILROADS- 

1.  A  railroad  company  agreed  with  certain  contractors  for  the  constmctioii 
of  a  part  of  their  road.  Amongst  other  work  provided  for,  was  that  of  re- 
moving, at  a  stipulated  price,  solid  rock,  which,  it  was  said  in  the  contract, 
"must  be  removed  by  blasting."  In  removing  spch  rock,  without  careless- 
ness on  the  part  of  the  contractors,  a  large  quantity  of  fragments  was 
thrown  against  the  dwelling  of  an  adjoining  proprietor,  causing  an  injury; 
for  which  he  brought  an  action  against  the  company.  Held^  that,  in  tnis 
case,  the  contractors  had  done  only  what  they  were  authorized  by  the 
companv  to  do ;  and  as  the  company  must  be  held  to  have  assented  to  the 
unlawful  act  by  which  the  plaintiffs  were  injured,  it  was  liable  as  a  joint 
wrong-doer.     Carman  v.  S.  k  I.  R.  R.  Co.  399. 

2.  In  an  action  to  recover  damages  against  a  railroad  company,  for  the  de- 
struction of  horses  which  were  on  the  track  of  the  railroad  when  killed, 
evidence  was  given  tending  to  prove  an  obligation  resting  upon  the  owner 
of  the  land,  where  the  horses  were  pastured,  to  fence  it  from  the  railroad 
track ;  and  that  in  consequence  of  the  failure,  the  horses  had  strayed  upon 
the  track.  The  court  charged  the  jury,  in  effect,  that  the  company  would 
be  liable  for  the  negligence  of  its  officers  and  agents,  as  though  the  horses 
were  running  at  large,  or  no  such  obligation  existed.  In  this  charge  there 
was  error.     C.  H.  &  D.  Railroad  Co.  v.  Waterson  &  Kirk,  424. 

■3.  The  company  had  the  right  to  protect  itself  against  the  inconvenience  and 

hazard  of  using  an  unfenced  road.     lb. 
4.  After  devolving  the  obligation  to  do  this  upon  the  owner  of  the  land,  he 

could  not,  over  the  breach  of  his  contract,  suffer  his  animals  to  go  upon 

the  road  without  being  liable  for  their  trespass.     lb. 
6.  In  such  case,  he  would  be  a  wrong-doer,  and  not  entitled  to  demand  the 

same  degree  of  care  as  though  he  did  not  occupy  that  position.     lb. 
«6.  If  the  c  impany  had  succeeaed  in  establishing  this  fact,  they  could  not  have 

been  chi.rged  short  of  proof  of  intentional  injury,  or  of  that  gross  careless* 
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ness,  involving  a  recklessness  of  consequences,  wLicli  it  is  so  difficult  to- 
distinfcuish  from  intentional  wrong.     2b. 

7.  Suffering  domestic  animals  to  run  at  large,  by  means  whereof  the^r  stray 
upon  an  uninclosed  railway  track,  where  they  are  killed  by  a  train,  is  not, 
in  general,  a  proximate  cause  of  the  loss ;  and  hence,  although  there  may 
have  been  some  negligence  in  the  owner's  permitting  the  animals  to  go  at 
large,  such  negligence  being  only  a  remote  cause  of  the  loss,  it  will  not 
prevent  his  recovering,  from  the  railroad  company,  the  value  of  the  ani- 
mals, if  the  immediate  cause  of  their  death  was  negbgence  of  the  company's 
servants  in  conducting  the  train.     C.  C.  &  C.  R.  R.  Co.  v.  Elliott.  476. 

8.  The  bare  fact  that  a  railway  is  uninclosed,  there  being  no  stiitute  requiring, 
it  to  be  fenced,  does  not,  in  general,  render  the  railroad  company  liable  to 
pay  for  animals  -straying  upon  the  track  and  killed  by  a  train — such  want 
of  fencing  being,  in  general,  only  a  remote  cause  of  the  loss.     lb. 

9.  The  paramount  duty  of  a  conductor  of  a  train  is  to  watch  over  the  safety 
of  the  persons  and  property  in  his  charge ;  subject  to  which,  it  is  his  duty 
to  use  reasonable  care  to  avoid  unnecessary  injury  to  animals  straying 
upon  the  road.     lb. 

10.  The  owner  of  land,  regularly  appropriated  to  the  use  of  a  railroad  com- 
pany, upon  proceedings  instituted  by  the  company  under  laws  providing 
therefor,  is  barred  of  the  common-law  remedy,  to  sue  for  and  recover  the 
damages  he  may  have  sustained  by  the  entry  of  the  company,  and  the 
construction  of  their  road  upon  such  land.  Hueston  v.  Eaton  and  Ham.  R. 
R.  Co.  685. 

11.  In  such  case,  the  bar  is  equally  effectual,  although  the  owner  may  have 
refused  to  submit  to  such  proceedings,  or  to  receive  the  amount  awarded  to- 
him,  and  deposited  for  his  use.    lb. 

12.  See  Respondeat  Superior. 
RECOUPMENT— 

1.  In  an  action  brought  for  the  purchase  price  of  personal  property,  it  is  com- 
petent for  the  defendant,  upon  giving  notice  of  his  intention  to  do  so,  to 
recoup  against  the  plaintiff's  claim,  any  dama^^es  he  may  have  sustained 
by  fraud  in  the  sale,  oy  breach  of  warranty.    Timmons  v.  Dunn,  680. 

2.  Such  a  proceeding  is  in  the  nature  of  a  cross-action,  and  governed  by  the 
same  principles.     lb. 

3.  When  the  controversy  is  between  the  origjinal  parties  to  the  contract,  it 
makes  no  difference  that  a  note  or  bond  Wu^s  given  for  the  purchase  price.  lb. 

4.  If  the  defendant  elects  to  present  his  claim  in  this  form,  a  decision  for  or 
against  him  is  a  bar  to  another  action.     lb. 

RESERVATION.    See  Lease. 
RESPONDEAT  SUPERIOR— 

1.  Municipal  corporations  are  liable  for  iiijnries  to  third  persons,  resulting 
from  the  negligence  of  subordinate  officers  or  agents  acting  under  their 
authority  and  direction,  in  the  construction  of  public  improvements  be- 
longing to  such  corporations.    Dayton  v.  Pease,  80. 

2.  In  such  cases,  the  maxim  respondeat  superior  properly  applies,  in  the  same 
manner  and  to  the  same  extent,  as  in  its  application  to  the  liabilities  of 
private  individuals.     lb. 

3.  But  where  such  agent  or  officer,  although  appointed  by  the  corporation, 
performs  duties  for  or  between  individuals,  in  which  the  corporation  has  no 
interest,  no  such  liability  arises,  and  the  officer  alone  in  responsible.    75. 

4.  A  railroad  company  agreed  with  certain  contractors  for  the  construction  of 
a  part  of  their  road.  Amongst  other  work  provided  for,  was  that  of  re- 
moving, at  a  stipulated  price,  solid  rock,  which,  it  was  said  in  the  contract, 
*'  must  be  removed  by  blasting."  In  removing  such  rock,  without  careless- 
ness on  the  part  of  the  contractors,  a  large  quantity  of  fragments  was 
thrown  against  the  dwelling  of  an  adjoining  proprietor,  causing  an  iigury;. 
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for  which  he  brought  aa  action  against  the  comiMiay.  Held,  that  the 
maxim  respondeat  superior  does  not  apiply  to  the  case  of  employer  and 
contractor,  where  the  latter  executes  an  independent  employment.  Gar- 
man  V,  S.  &  I.  R.  R.  Co.  399. 

5.  But  whether  the  owner  of  real  property  can  escape  liability,  when  each  a 
contractor  uses  his  property  so  as  to  become  a  nuisance  to  adjoining  pro- 
prietors— quoere.    lb. 

6.  That  before  a  case  oan  be  made  for  the  application  of  the  principle  ex- 
pressed in  this  maxim,  not  only  the  relation  of  master  and  servant  must 
have  existed,  but  it  must  appear  that  the  servant,  while  engaged  in  the  busi- 
ness of  the  master,  has  done  some  act,  or  omitted  some  duty,  neither 
directed  nor  authorized  by  the  master,  to  the  ipjury  of  a  third  person.     lb. 

7.  In  such  case,  the  master,  upon  grounds  of  public  policy,  is  liable  for  the 
negligence  or  carelessness  of  his  servant,     lb. 

8.  That,  in  this  case,  the  contractors  had  done  only  what  they  were  author- 
ized bv  the  company  t^  do ;  and  as  the  compaziy  must  be  held  to  have  as- 
sented to  the  unlawful  act,  by  which  the  pUintins  were  ii:\jured,itwas  liable 
as  a  joint  wrong-doer.     lb. 

:d.  W.  requested  his  hired  man  G.  to  assist  him  in  placing  certain  railroad  cars 
and  trucks — which  he  had  sold,  and  agreed  to  ship  from  Cleveland  to  To- 
ledo— on  a  vessel ;  to  do  which  it  was  necessary  to  raise  them  from  the 
dock  by  the  use  of  machinery  and  manual  effort  Q.  consented.  The  work 
was  to  be  done  the  next  day,  which  was  Sunday,  November  15th,  as  the  vessel 
was  about  to  sail,  and  her  master  would  not  take  the  cars,  etc.,  unless 
shipped  on  that  dJay ;  and  *'  it  was  a  matter  of  great  necessity  that  thev 
^hould  be  shipped  as  speedily  as  possible,  as  navigation  was  about  closing. ' 
While  raising  one  of  the  trucks,  a  part  of  the  machinery  gave  way,  owing 
to  which  the  truck  fell  upon  G.,  breaking  both  his  legs.  To  recover  dam- 
ages for  this  injury,  he  brought  this  suit,  charging  that  it  was  owing  to  W.'s 
neglect  that  the  machinery  was  insufficient.  A  verdict  being  rendered  for 
G.,  a  new  trial  was  moved  for  by  W.  Held,  that  if  W.  had  no  charge  o( 
or  control  over,  the  operation  of  shipping  the  cars,  etc.,  but,  on  the  con- 
trary, the  duty  of  shipping  them  rested  solely  upon  the  master  of  the  ves- 
sel, and  he  had  the  entire  control  over  the  operation,  and  W.  was  acting 
merely  as  his  assistant  or  servant,  the  action  should  have  been  brought 
against  the  owner  of  the  vessel,  and  not  against  W.  McGatrick  o.  Wason, 
566. 
10.  But  if  it  was  W.'s  duty  to  ship  them,  or  if  it  was  the  joint  duty  of  him  and 
tiie  master  of  the  vessel,  he  was  (as  between  him  and  G.)  liable  for  the  in- 
jury, if  it  resulted  from  his  neglect,  or  that  of  the  master  of  the  vessel,  to 
provide  suitable  machinery,  the  defect  in  the  machinery  being  unknown 
to  G.  The  general  rule  is,  that  an  employer  who  provides  the  machinery 
and  oversees  and  controls  its  operation,  must  see  that  it  is  suitable ;  and 
if  an  injury  to  the  workman  happen  by  reason  of  a  defect,  nnknowa  to  the 
latter,  and  which  the  employer  by  the  use  of  ordinary  care  oould  have 
cured,  such  employer  is  liable  for  tne  iigury.    Jb* 

REVERSION.    See  Damages. 

REVIEW.    See  Courts,  2,  3,  4;  Equitt. 

RIGHT  OF  PROPERTY.  TRIAL  OF.    .See  Bab,  6;  Acnov,  i, 

J^OADS— 

1.  The  statutory  provisions  anthorizing  the  establishment  of  towasliip  roads, 
do  not  contravene  the  constitutional  provision,  that  "private  j^perty  shall 
ever  be  held  inviolate,  but  aubsenrient  to  the  public  welfare."  Sharer  v. 
Starrett,  494. 

2.  A  township  road  is  as  snbiect  to  public  travel,  and  as  fice  and  open  to 
every  individual,  as  any  ouier  road  in  ih»  state.    Jb. 

^  But  the  statute  is  liUaUjdafiBedTa  in  this,  ihatiiBMfaetMVioviiioo  for  a 
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jury,  in  the  proper  sense  of  the  term,  to  assess  the  damages  of  the  prop- 
•    erty-holder.    Lamb  &  McKee  v.  Lane,  affirmed.    lb. 
BOBBERY.    See  Indictmbht,  6,  6. 
BABBATH.    See  Sunday. 
SATISFACTION— 

J.  D.  beinp;  indebted  to  T.  for  the  parchase  money  of  certain  real  estate,  gare 
him  several  notes,  and  a  mortgage  npon  the  property,  to  secure  them. 
Soon  after  the  execution  of  the  mortgage,  J.  D.  conveyed  the  land,  subject 
thereto,  to  other  persons.  After  some  of  the  notes  had  fallen  due,  T.  re- 
covered a  judgment  at  law  upon  them  against  J.  D. ;  and  in  ignorance  of 
the  conveyance  levied  upon,  bid  off,  and  took  a  deed  of  the  mortgaged 
premises,  in  satisfaction  of  the  judgment.  Upon  a  bill  filed  upon  the 
mortgage,  by  the  assignee  of  T.  against  J.  D.  and  his  grantees — 

1.  JSeld,  that  the  sale  of  the  property  upon  the  judgment  at  law,  was  no  de- 
fense to  this  suit,  and  did  not  operate  as  a  payment  of  any  part  of  the  debt 
secured  bj'  the  mortgage.    Hollister  v,  Dillon,  197. 

2.  That  whether  a  court  of  equity  has,  or  has  not,  the  power  to  vacate  the 
satisfaction  of  a  judgment,  and  open  it  for  further  process,  because  the  pur- 
chaser, under  a  mistake,  bid  off  property  to  which  the  debtor  had  no  title,  it 
will  not  permit  such  a  sale  to  prejudice  a  party,  in  a  case  over  which  it  has 
unquestioned  jurisdiction.    lb. 

3.  See  Bastardy. 
SCHOOL  LANDS— 

1.  It  may  be  that,  under  the  acts  of  Congress  of  April  30, 1802,  and  March  3, 
1803  (2  StaL  at  Large,  173,  225;  1  Chase,  72-74),  it  was  not  necessary  that 
a  survey,  even  into  townships,  should  have  been  made,  in  order  that  the 
title  to  section  16  should  vest  in  the  state.  Coombs  &  Ewing's  Lessee  o. 
Lane,  112. 

2.  But  it  is  not  clear  that  it  was  designed,  by  these  acts,  to  approptriate  sec- 
tion 16,  specifically,  within  the  bounds  of  the  **  donation  tract,"  for  school 
purposes.  It  seems  most  likely  that  that  tract  was  considered  as  falling 
within  the  denomination  of  lands  "  granted  or  disposed  of,'*  referred  to  in 
the«ct  of  1802 ;  and  that,  therefore,  not  section  16,  but,  in  the  language  of 
the  act,  *'  other  lands  equivalent  thereto,"  were  intended  as  the  school  lands 
of  this  tract.     76. 

3.  The  "donation  tract"  was  not  required  to  be  divided  into  sections  by  the 
act  of  Congress  of  May  10,  1800.  (2  Stat,  at  Large,  73.)  That  act  required 
such  lands  only  to  be  surveyed,  or  subdivided,  as  the  previous  act  of  May 
18, 1796  (1  Stat,  at  Large,  464),  directed  to  be  sold.  But  no  part  of  the 
"  donation  tract."  was  oraered  to  be  sold  b^  this  latter  act.  Besides,  tliere 
are  provisions  in  the  act  of  1800,  that  forbid  its  application  to  the  **  dona- 
tion tract."     lb, 

4.  There  was  ample  authority,  under  the  acts  of  Congress  of  1803,  aforesaid, 
and  1818  (3  Stat,  at  Large,  409),  to  select  school  lands  for  the  "  donation 
tract."    lb. 

5.  Under  the  provisions  of  the  acts  aforesaid,  of  1802  and  1803,  every  town- 
ship, fractional  or  entire^  containing  a  section  16,  was  entitled  to  it  for 
school  purposes,  if  undisposed  of;  if  disposed  of,  then  to  its  equiva- 
lent,   lb, 

SCHOOL  TEACHER— 
The  board  of  education  of  a  township,  action  upon  ihe  snpiKMition  that  tin 
local  directors  of  tt  subdistrict  were  neglecting  to  discharge  their  duties, 
assamed  the  exercise  of  those  duties,  under  the  provLsioo  of  section  13  of 
the  school  law,  and  employed  a  teacher  for  said  subdistrict ;  who,  under 
that  retainer,  and  without  being  notified  by  the  local  directors  to  desist, 
taught  the  school  in  said  subdistrict  for  three  months,  and  at  the  expiiatioa 
theraof  i«eeived  torn,  tha  derk  o£  th»  board  of  edmcatioa  ma  order  iipna 
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the  township  treasurer  for  his  wa^es,  pursuant  to  section  24  of  said  act :  HM^ 
that  the  treasurer  could  not  rightfully  withhold  payment  of  said  order,  upon 
the  li^round  that  the  local  directors  had  not  been  neglectful  of  their  duties, 
and  that  the  exercise  thereof,  by  the  board  of  education,  was  unwarranted 
by  the  facts  of  the  case.     Case  v.  Wresler,  561. 

SECTION  16.    See  School  Lands. 

SET-OFF.     See  Promissory  Notes,  12. 

SHERIFF.     See  Office  and  Officers. 

SPECIFIC  PERFORMANCE.    See  Dbed,  2,  3;  Mobtoaoe,  6. 

STANDING  CORN.     See  Lease. 

STArurp:s  construed,  etc.— 

1.  (Record  of  mortjzages.)  Section  7,  act  June  1,  1831.  Bloom  v.  Noggle, 
52 ;  Sidle  i?.  Maxwell,  239. 

2.  (Same.)  Declaratory  act  March  16,  1838.  Bloom  r.  Noggle,  62 ;  Sidle  v. 
Maxwell,  239. 

3.  Mechanic's  lien  law.     Dutro  v.  Wilson,  111. 

4.  Act  of  Congress,  April  30,  1802,  to  enable  the  people  of  the  eastern  di- 
vision of  the  territory  northwest  of  the  river  Ohio  to  form  a  constitution  and 
state  government,  etc.,  2  Stat,  at  Large,  173 ;  1  Chase,  72.  Coombs'  Lessee 
V.  Lane,  150. 

&  Act  of  Congress  of  March  3,  1803, 1  Chase,  72-74;  2  Stat  at  Large, 
225.     lb. 

6.  Act  of  Congress  of  April  21,  1792,  1  Stat,  at  Large,  258 ;  Swan's  Land 
Laws,  21.     lb, 

7.  Act  of  Congress,  March  18, 1818,  3  Stat,  at  Large,  409 ;  Swan's  Land  L. 
24.     lb.  151. 

8.  Act  of  Congress,  May  10,  1800,  2  Stat,  at  Large,  73.    lb. 

9.  Act  of  Congress,  May  18,  1796,  1  Stat,  at  Large,  464.     lb. 

10.  Act  of  Congress,  May  20,  1826.     lb.  152. 

11.  Ordinance  of  May  20,  1785.     lb.  154. 

12.  Ordinance  of  July  23,  1787.     lb. 

13.  Ohio  (road)  act  of  March  25,  1851,  2  Curw.  1672.    Lamb  v.  Lane,  178. 

14.  Act  on  same  subject,  of . .  Lamb  v.  Lane,  167.  . 

15.  Act  regulating  appeals,  Swan,  717.     Ewers  v.  Rutledge,  213. 

16.  Act  on  the  same  subject,  of  1831,  Swan's  old  Stat.  682.     lb.  216. 

17.  Limitation  act  (ejectment).  Thompson's  Lessee  v.  Green,  216;  Ford's 
Lessee  v.  Langel,  465. 

18.  Act  of  July  4, 1846,  in  relation  to  the  interests  of  husbands  in  the  estate  of 
their  wives.     lb.  232. 

19.  Section  98  of  administration  act.     Haymaker  t?.  Haymaker,  278. 

20.  Limitation  act  of  June  1,  1831  (Swan's  old  Stat.  555,  sec.  6),  as  to  effect 
of  nonsuit.     76.  279. 

21.  Section  45  of  administration  act  (as  to  widow's  allowance).  Dorah  v. 
Dorah,  294. 

22.  Act  to  provide  for  the  construction  of  a  road  from  the  Maumee  of  Lake 
Erie  to  the  Western  Reserve,  passed  February  25, 1824,  and  the  act  amend- 
atory thereof,  passed  February  7,  1825;  with  the  act  of  Januaiy  29,  1833, 
directing  the  governor  to  execute  a  deed  to  the  heirs  of  Ebenezer  Koseberry. 
Roseberry  v.  Hollister,  301. 

23.  Section  8  of  registry  act.  Swan's  old  Stat  276.  ^  lb.  304. 

24.  Act  of  April  30,  1852  (for  appropriation  of  lands  to  corporations).  Swan's- 
Rev.  Stat.  232.     Giesy  v.  C.  W.  &  Z.  Railroad  Co.  318. 

25.  Act  incorporating  C.  W.  &  Z.  Railroad  Company,  49  Ohio  L.  L.  424^  lb. 
323. 

26.  Section  9  of  general  railroad  act  of  February  11, 1848,  2  Curw.  Rey.  StaL 
1396.     lb. 

27.  Section  12,  act  of  1841  (as  to  bastards).    Lewis  v.  Eostler,  355,  356. 
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28.  Act  of  March  14,  1853,  regulating  descents  and  distribution  of  personal 
estates,  3  Curw.  Rev.  Stat.  2270.    lb.  358. 

29.  Act  of  February  8. 1847  (escheats),  2  Curw.  Rev.  Stat  1342.     lb.  361. 

30.  Section  12,  wills  act  of  May  3,  1852.    Matter  of  Hathaway's  Will,  384. 

31.  Section  7,  practice  act  of  1831  (Swan's  old  Stat  662).  Dunn  v.  Hazlett, 
437. 

32.  Section  4  of  the  act  to  provide  against  the  evils  resulting  from  the  sale  of 
intoxicating  liquors.    Aultfather  v.  State,  467. 

33.  Section  2  of  the  same  act     lb. 

34.  Section  5  of  the  act  of  January  31, 1864  (52  Ohio  L.  10),  providing  for 
"  additional  terms"  of  common  pleas.     Harris  v.  Gest,  473. 

35.  Section  1,  act  of  May  1,  1854,  "to  prevent  the  adulteration  of  alcoholic 
liquors,"  Swan's  Rev.  Stat  479a.  Cheadle  v.  State,  478;  Woodworth  c. 
State,  488. 

36.  Section  45,  probate  court  code  (costs).    Sovereign  v.  State,  491. 

37.  Township  road  law  (now  repealed).     Shaver  v.  Starrett,  498. 

38.  Practice  act  of  1831,  as  to  writs  of  error.  Schooner  Marinda  v,  Dowlin, 
601. 

39.  Code,  sections  523,  530,  533,  602,  606,  610.     lb. 

40.  Section  6  and  section  8  of  same.     lb. 

41.  Section  2,  act  of  March  15,  1853,  defining  the  jurisdiction  and  regulating 
the  practice  of  probate  courts.     McLaughlin  v.  McLaughlin,  508.    . 

42.  Amendatory  act  of  1854,  on  the  same  subject     lb.  511. 

43.  Act  to  improve  the  law  of  evidence,  2  Curw.  1522.  Stober  v,  McCarter, 
517. 

44.  Code,  section  314.     lb.  624. 

45.  Forcible  entry  and  detainer  act  of  1831,  Swan's  Stat  (old  ed.)  419,  420. 
Aubrey  v.  Almy,  527. 

46.  Section  15  of  crimes  act  (robbery).    Matthews  v.  State,  540. 

47.  Act  relating  to  bond  of  county  treasurer.    State  v.  Tool,  528. 

48.  Section  13  of  school  law,  Swan's  new  Stat  839.     Case  v.  Wresler,  562. 

49.  Liquor  law  (sale  to  persons  in  habit  of  getting  intoxicated).  Parker  v. 
State,  664. 

60.  Same  (sale  by  agent).    lb. 

61.  Sunday  act,  Swan's  new  Stat.  302.    McGatrick  v.  Wason,  571. 

62.  Section  10,  justices*  act,  Swan,  502.     Ford  v.  Parker,  682. 

63.  Section  6  of  the  act  regulating  the  proceedings  in  appropriations  of  lands 
to  railroad  use  (Swan,  233).    Atlantic  &  G.  WT  R.  R.  Co.  v.  Campbell,  585. 

64.  Section  310  and  section  311  of  code.     lb. 

55.  Section  3  of  the  act  relating  to  negotiable  instruments,  Swan's  new  Stat 

576.    Follett  v.  ?uyer,  590. 
66.  Sections  92,  107,  justices'  code,  Swan's  new  Stat  614,  516.    Robinson  v. 

Kious,  595. 

57.  Section  532  of  the  code.    lb.  697. 

58.  Act  relating  to  trial  of  right  of  property.  Swan's  Rev.  Stat  676.  Abbey  v. 
Searls  &  Rider,  698. 

59.  Act  allowing  surety  certain  remedies  against  principal.  Swan's  old  Stat 
878,  sec.  5.     Hale  v.  Wetmore.  600. 

60.  Sections  533  and  602,  code.  Hale  v.  Wetmore,  601 ;  Longworth  v.  Sturges 
&  Anderson,  716. 

61.  Act  of  March  14,  1838,  relating  to  assignments  of  property  by  insolvent 
debtors  (Swan's  Stat  717).    Bloom  v.  Noggle,  45;  Harkrader  v.  Leiby,  607. 

^(52.  Section  15  and  section  16,  chancery  practice  act  of  1831,  Swan's  Stat  (old 
^     ed.)  704.     Bowry  v.  Odell,  626. 

63  Amendatory  act  of  1818,  46  Ohio  L.  96.    25. 

64  Bastardy  act — as  to  accord  and  satisfaction.    Perkins  v,  Mobley,  672. 

66  The  several  statutes  relating  to  bills  of  review.  Longworth  v,  Sturges  & 
Anderson,  717  et  aeq. 
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SUNDAY— 

1.  Legally  considered,  our  Sunday  act  is  merely  a  civil  regulation,  having  no 
connection  with  religion,  and  founded  on  principles  of  public  policy  alone. 
And  the  same  policy  that  dictated  the  prohibitions  it  contains,  also  dictated 
its  exception  tnerenrom,  of  "  works  of  necessity  and  charity/'  McGatrick 
V.  Wason,  666. 

2.  Works  of  necessity,  within  the  meaning  of  the  act,  are  not  limited  to  labor 
for  the  preservation  of  life,  health,  or  property  from  impending  danger. 
The  necessity  may  grow  out  of,  or  indeed  be  incident  to,  the  general  course 
of  trade  or  business,  or  even  be  an  |xigencY  of  a  particular  trade  or  busi- 
ness, and  yet  be  within  the  exception  of  the  act.  Hence  the  danger  of 
navigation  being  closed,  may  make  it  lawful  to  load  a  vessel  on  Sunday,  if 
there  is  no  other  time  to  do  so.    lb. 

8UBETY— 

1.  The  sureties  in  the  official  bond  of  a  justice  of  the  peace,  conditioned  that 
the  officer  should  well  and  truly  pay  over,  according  to  law,  all  monevs 
that  mi^ht  come  into  his  hands,  by  virtue  of  his  commission,  are  liable, 
upon  failure  of  the  personal  representative  of  the  officer,  after  his  death,  to 

gay  over,  upon  demand,  moneys  that  came  into  his  hands  officially  during 
is  term  of  office.    Peabody  v.  State,  use,  etc.  387. 

2.  See  Promissory  Notes,  6,  10,  11. 

3.  A  surety  against  whom  judgment  has  been  rendered,  may,  without  making 
payment  himself,  proceed  in  equity,  against  his  principal,  to  subject  the 
estate  of  the  latter  to  the  payment  of  the  debt.  Swan's  Stat,  (old  ed.)  878, 
sec.  5.    Hale  v.  Wetmore,  600. 

SURVIVING  PARTNER.    See  Partnership. 

SURVEY.    See  School  Lands. 

TITLE  DEEDS.    See  Assignment,  1 ;  Mortgage,  1. 

TOWNSHIP  ROADS.    See  Roads. 

TREASURER— 

Where  a  treasurer  elect,  on  the  first  Monday  of  June  next  after  the  election, 
executed  and  delivered  a  bond  to  the  commissioners  of  the  county  with 
sufficient  surety,  according  to  the  statute,  and  the  commissioners  on  that 
day  neither  accepted  nor  reiected  the  bond,  but  on  the  next  day  approved 
it,  and  the  treasurer  immediately  thereafter  took  the  necessary  oatn,  and 
had  the  same  indorsed  on  th^  bond,  he  thereby  became  the  legal  treasurer 
of  the  county.    State  ex  rel.  v.  Tool,  553. 

TRIAL  BY  JURY.    See  Jury  ;  Waivkr. 

TRUST.    See  Will. 

VEiNl/OP.  AND  VENDEE.    See  Deed  ;  Partnership. 

VERDICT.    See  Indictment,  1,  2,  3,  4 ;  New  Trial. 

VIEW.    See  Probate  Court  and  Railroads. 

WAIVER— 
A  record  of  the  probate  court,  showing  that  the  accused  '*  did  not  demand 
a  jury,"  sufficiently  shows  a  waiver  of  trial  by  jury.    Dailey  v.  State,  57. 

WIFE.    See  Evidence,  14. 

WIDOW— 

1.  The  death  of  a  widow,  to  whom  an  allowance  has  been  made  under  sections 
45  and  46  of  the  administration  law,  before  the  expiration  of  the  year,  and 
before  it  has  all  been  expended  in  her  support,  does  not  bar  the  right  of  her 
executor  to  recover  the  amount  unpaid,  from  the  executor  of  her  husband. 
Dorah  v.  Dorah,  292. 

2.  Such  allowance  confers  a  vested  right  of  property,  and  is  not  divested  by 
her  death,  or  by  any  other  contingency,  occurring  aft«r  the  amount  has 
been  fixed  and  allowed  by  the  proper  tribunal.    lb. 
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Widow — Coniinued. 
3.  Whether,  upon  petition  for  such  cause,  the  amount  might  he  diminished 
by  the  probate  court,  under  section  48--^cBre,    lb. 
WILL— 

1.  A  will  is  to  be  construed  in  the  light  afforded  by  the  circumstances  under 
which  it  was  made,  and  the  subjects  to  which  it  relates.  Thompson  v. 
Thompson,  333. 

2.  And  its  terms  are  not,  of  necessity,  to  be  construed  technically  and  with 
a  strict  reference  to  grammatical  accuracy,  but  sensibly  and  hberally,  in 
order  to  give  effect  to  the  testator's  intentions.    lb. 

3.  Nor  is  it  to  be  so  construed  as  to  destroy  all  benefit  from  a  devise,  if  it  can 
consistently  be  avoided.    lb. 

4  A  testator  may,  by  an  express  direction  in  his  will,  charge  his  personal  es- 
tate with  the  removal  of  an  incumbrance  upon  his  realtor,  although  not  i>er- 
sonally  bound  for  the  debt;  or  he  may  do  so  by  dispositions  and  language 
that  are  tantamount  to  an  express  direction ;  as,  where  the  continuance  of 
the  charge  primarily  on  the  land  would  be  repugnant  to  some  of  the  pro- 
visions of  tne  will  and  defeat  them.  In  this,  as  in  other  cases,  the  princi- 
pal object  of  regard  is  the  testator's  intention.    lb. 

5.  A.  S.,  by  his  will,  devised  all  his  real  and  personal  property,  subject  to  the 
payment  of  his  debts  and  the  support  of  his  widow,  to  M.  S.,  and  directed 
him  to  pay  a  specific  amount  of  money  to  each  of  his  other  children.  M. 
S.,  after  accepting  the  devise  and  taking  possession  of  the  property,  sold 
the  real  estate  to  one  having  notice  that  the  legacies  were  not  paid,  and 
that  the  purchase  money  was  not  to  be  applied  to  their  payment.  Held^ 
that  the  legacies  were  a  subsisting  charge  upon  the  property.  Clyde  v, 
Simpson,  65. 

6.  Express  words  are  not  necessary  to  charge  pecuniary  legacies  upon  the 
real  estate.    An  intention  to  do  so  may  be  derived  by  implication.    lb. 

7.  But  where  a  devisee  is  not  directed  to  pay  such  legacies,  and  they  are 
sought  to  be  charged  upon  the  property  devised,  on  failure  of  the  personal 
fund,  or  in  exoneration  of  that  fund,  the  language  of  the  will  must  be  so 
explicit  as  to  enable  the  court  to  see  clearly  that  the  testator  contemplated 
such  charge,  and  intended  to  provide  for  it.     lb. 

8.  If  the  devisee  is  required  to  pay  them,  as  a  part  consideration  for  the  prop- 
erty, the  law  attaches  an  equitable  lien  for  the  security  of  the  legatees, 
unless  it  clearlv  appears  that  the  testator  intended  to  exonerate  the  prop- 
erty from  the  charge.    lb. 

9.  In  the  one  case,  the  burden  can  not  be  established  without  a  clear  convic- 
tion that  the  testator  intended  it;  in  the  other,  the  burden  being  express, 
the  charge  will  exist,  unless  it  appears  with  equal  distinctness,  that  the 
testator  intended  otherwise.     lb. 

10.  A  devisee  in  trust,  or  subject  to  such  a  charge,  has  the  power  to  sell  the 
estate.    lb. 

11.  But  where  the  trust  or  charge  is  of  a  defined  and  limited  nature,  the  pur- 
chaser must  see  to  the  application  of  the  purchase  money;  otherwise, 
when  it  is  general  and  unlimited.     lb. 

12.  In  eithci  ^ase,  when  the  purchaser  has  notice  that  the  devisee  is  committing 
a  breach  o.  *rust,  or  that  the  purchase  money  is  not  to  be  properly  applied, 
he  will  be  compelled  to  hold  the  property  subject  to  charge.    lb, 

WITNESS.    See  Evidbnob,  14,  16, 16,  17, 19. 
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